((nru^U  2Iam  i'rlynol  SIthtatg 


Cornell  University  Library 
KF6775.H15 

A  treatise  on  the  modern  law  of  municipa 


3  1924  020  005  280 


The  original  of  tiiis  bool<  is  in 
tine  Cornell  University  Library. 

There  are  no  known  copyright  restrictions  in 
the  United  States  on  the  use  of  the  text. 


http://www.archive.org/details/cu31924020005280 


A  TREATISE 


THE  MODERN  LAW 


MUNICIPAL  SECURITIES 


INCLUDING 


RIGHTS  AND  REMEDIES 


AS  DETERMINED  BY  THE  COURTS  AND  STATUTES  OF  THE  UNITED  STATES 


WITH  FORMS  AND  DIRECTIONS 


BY  't^f^ 

BAYARD    THAINER 

Associate  Justice  Supreme  Court  of  Oklahoma 

Judge  United  States  District  Court  for  the  Fourth  Judicial  District 


INDIANAPOLIS  AND  KANSAS  CITY 

THE  BOWEN-MERRILL  COMPANY 
1898 


/ms, 


COPYRIGHT  1898 

BY 

THE  BOWEN-MERRILL  COMPANY 


HOLLINBECK  PRESS 
INDIANAPOLIS 


TABLE  OF  CONTENTS. 


CHAPTER  I. 

DEFINITIONS    AND    NATURE    OF    MUNICIPAL    SECURITIES. 
SECTION.  PAGE. 

1.  A  municipal  corporation  defined 1 

2.  Definitions  by  various  American  courts 1 

3.  Municipal  securities  defined  and  classified 3 

4.  Definition  and  nature  of  municipal  bonds 3 

5.  Definition  and  nature  of  municipal  warrants 5 

6.  Defiinition  and  nature  of  coupons 5 


CHAPTER  II. 

GENERAL   POWERS    AND    LIABILITIES   OP   MUNICIPAL   CORPORA- 
TIONS. 

7.  General  nature  and  powers  of  municipal  corporations 7 

8.  The  measure  of  corporate  power 8 

9.  Construction  of  corporate  powers , 9 

10.  Mode  of  exercising  corporate  powers 10 

11.  Delegation  of  corporate  powers 12 

12.  When  legislative  powers  can  not  be  surrendered 14 

13.  Judicial  control  of  legislative  powers  considered 15 

14.  When  discretionary  powers  not  subject  to  judicial  control 17 

15.  Mandatory  and  discretionary  powers  distinguished 18 

16.  Extent  of  legislative  control  over  municipal  corporations 20 

17.  Power  to  pass  general  and  special  laws 21 

18.  General  extent  and  power  to  contract 22 

19.  Implied  contracts  of  municipal  corporations 23 

20.  Mode  of  contracting 24 

21.  Contracts  with  municipal  officers  and  agents 26 

22.  Limitations  upon  the  power  to  contract 27 

23.  Contracts  ultra  liires  not  binding.... 27 

24.  Batification  of  unauthorized  contracts 29 

(V) 


VI  TABLE   OF  CONTENTS. 

SECTION.  PAGE. 

25.  Power  tp  compromise  disputed  claims  or  debts 30 

26.  Contracts  of  guaranty  and  suretyship 31 

27.  Legislative  power  and  limitation  over  contracts  of  a  municipality....  32 

28.  Legislative  power  over  funds  and  revenues 33 

29.  Compulsory  debts  and  liabilities 34 

30.  Mandatory  statutes  to  compel  the  payment  of  debts  and  liabilities...  35 

31.  Legislative  power  to  validate  municipal  acts 36 

32.  Debts  and  liabilities,  how  affected  by  dissolution  of  municipality 37 

33.  Apportionment  of  debts  and  liabilities  upon  division  of  municipali- 

ties   38 

34.  Eights  of  creditors  as  affected  by  annulling  the  charter  of  a  city •  39 


CHAPTER  III. 

CONSTITUTIONAL    LIMITATIONS    UPON    THE    POWER  TO     INCUR     IN- 
DEBTEDNESS. 

35.  General  constitutional  provisions 42 

36.  General  nature  and  construction  governing  constitutional  provisions.  43 

37.  Constitutional  provisions  construed  by  the  supreme  court  of  the 

United  States 45 

38.  The  same  subject — Illinois  constitution 47 

39.  The  same  subject — Nebraska  constitution 47 

40.  The  same  subject — Colorado  constitution 48 

41.  Constitutional  provisions  of  California  construed 50 

42.  Constitutional  provisions  of  Colorado  construed 51 

43.  Constitutional  provisions  of  Indiana  construed 53 

44.  Constitutional  provisions  of  Iowa  construed 53 

45.  Constitutional  provisions  of  Kentucky  construed 54 

46.  Constitutional  provisions  of  Missouri  construed 56 

47.  Constitutional  provisions  of  Nebraska  construed 57 

48.  Constitutional  provisions  of  New  York  construed 57 

49.  Constitutional  provisions  of  Pennsylvania  construed 58 

50.  Limitation  of  indebtedness  under  the  South  Carolina  constitution...  59 

51.  Limitation  of  indebtedness  under  the  Texas  constitution 59 

52.  Limitation  on  the  creation  of  debts  by  providing  for  interest  and 

sinking  fund 60 

53.  Constitutional  provisions  of  West  Virginia  construed 60 

54.  Constitutional  provisions  of  Montana,   Wyoming  and  Wisconsin 

construed 61 

55.  Constitutional  provisions  of  Washington  construed 63 

56.  The  term  "indebtedness"  defined 65 

57.  As  to  the  time  the  debt  is  incurred 66 

58.  What  is  essential  to  the  creation  of  a  debt 66 

59.  Implied  power  to  incur  indebtedness 67 

60.  Manner  of  ascertaining  the  value  of  taxable  property  as  a  basis  of 

indebtedness g7 


TABLE    OF   CONTENTS.  Vll 

SECTION.  PAGE. 

61.  Ascertaining  the  amount  of  indebtedness 70 

62.  Limitations  upon  the  power  to  issue  bonds  for  public  improvements.  71 

63.  Limitation  of  indebtedness  for  water  and  light  by  payment  in  yearly 

installments 77 

64.  Limitation  of  indebtedness  as  to  street  improvements  bonds  or  cer- 

tificates    79 

65.  Limitation  as  to  free  gravel  road  bonds 80 

66.  Limitations  upon  the  power  to  issue  bonds  to  build  school-house 80 

67.  Indebtedness  created  on  contracts  extending  into  the  future 80 

68.  Indebtedness  created  for  current  expenses  construed  by  various 

state  courts 83 

69.  Power  to  incur  indebtedness  in  anticipation  of  revenues 86 

70.  Salary  of  public  officer  not  an  indebtedness  within  the  meaning  of 

the  constitution 89 

71.  Compulsory  or  imposed  obligations 90 

72.  Prohibitory  indebtedness  construed 91 

73.  When  municipal  corporation  is  not  liable  on  tort  for  failure  to  pay 

indebtedness  contracted  in  violation  of  constitutional  limitation...  92 

74.  When  limitation  of  indebtedness  no  defense  in  actions  arising  on 

torts 93 

75.  Validity  of  contracts  for  attorney's  fees  when  indebtedness  is  in  ex- 

cess of  constitutional  limit 94 

76.  Constitutional  limitation  no  defense  to  action  for  recovery  of  illegal 

tax 96 

77.  Constitutional  limitation  in  case  of  several  municipal  corporations 

within  the  same  territory 97 

78.  As  to  the  effect  of  constitutional  limitation  by  annexation  of  two  or 

more  cities  into  one .' 97 


CHAPTER  IV. 

STATUTORY  LIMITATIONS  OF  INDEBTEDNESS. 

79.  Federal  limitations  of  indebtedness  in  territories 99 

80.  Federal  limitations  of  indebtedness  in  territories  construed 100 

81.  Federal  limitation  upon  the  power  of  the  legislature  to  impose  lia- 

bility on  a  municipality 101 

82.  Statutory  limitations  upon  the  power  to  incur  indebtedness  for  water 

supply  and  lighting 102 

83.  Special  charter  limitations  of  indebtedness  construed 103 

84.  Statutory  limitations  on  the  power  to  issue  bonds  after  the  organiza- 

tion of  new  counties 104 

85.  Statutory  limitations  on  the  power  to  incur  indebtedness  for  the  cur- 

rent year 105 

86.  Purchaser    of    municipal    securities    must    take    notice    of    what 

records 108 


VIU  TABLK    OF    CONTENTS. 


87.  When  a  statute  restricting  the  payment  of  bonds  is  void  for  impair- 

ing the  obligation  of  contracts '■^° 

88.  limitations  upon  the  power  to  incur  municipal  indebtedness  does 

not  extend  requisite  powers 109 


CHAPER  V. 

GENERAL  POWER  TO  BORROW  MONEY. 

89.  The  term  "  borrowing  of  money  "  construed 110 

90.  The  nature  and  extent  of  the  power  to  borrow  money Ill 

91.  Express  power  to  borrow  money  construed 112 

92.  Implied  power  to  borrow  money 113 

93.  A  provision  in  the  city  charter  that  it  "may  do  all  other  acts  as 

natural  persons,"  construed 114 

94.  The  rule  in  Ohio— Bank  of  Chillicothe  v.  Chillicothe 114 

95.  The  rule  in  Wisconsin — Mills  ».  Gleason 116 

96.  The  rule  in  Indiana 116 

97.  The  rule  in  Illinois 117 

98.  The  rule  in  Nebraska 117 

99.  The  doctrine  in  Pennsylvania— City  of  Williamsport  v.  Common- 

wealth   118 

100.  The  doctrine  in  Pennsylvania  criticised  by  Judge  Dillon 120 

101.  Decisions  of  the  New  York  courts 121 

102.  The  rule  in  New  Jersey — Hackettstown  v.  Swackhamer 124 

103.  Judge  Dillon's  summary 125 


CHAPTER  VI. 

GENERAL    POWER   TO    ISSUE    BONDS. 

104.  The  power  to  borrow  money  and  to  issue  bonds  distinguished 127 

105.  The  power  to  issue  bonds  must  be  expressly  conferred  by  law  or 

clearly  implied 128 

106.  Power  of  county  commissioners  to  issue  bonds 129 

107.  Implied  power  to  issue  bonds 130 

108.  The  doctrine  of  implied  power  to  issue  bonds  in  Police  Jury  o. 

Britton 131 

109.  The  doctrine  of  implied  powers  in  Lynde  ».  County  of  Winnebago...  133 

110.  The  dissenting  opinion  in  Lynde  v.  County  of  Winnebago 135 

111.  The  doctrine  of  implied  powers  restated  in  Mayor  of  Nashville  v. 

Ray 136 

112.  The  doctrine  in  Merrill  v.  Monticello 138 

113.  The  doctrine  in  Brenham  v.  German  American  Bank 139 

114.  The  dissenting  opinion  of  Brenham  v.  German  American  Bank 140 

115.  The  power  to  tax  does  not  imply  the  power  to  issue  bonds 141 


TABLE   OF   CONTENTS.  ix 

SBCTIOIf.  PAGE. 

116.  The  power  to  subscribe  for  stock  does  not  imply  the  power  to  issue 

bonds 143 

117.  The  doctrine  of  the  federal  courts 145 


CHAPTER  VII. 

GENERAL    POWER   AND    PURPOSES    OF   TAXATION. 

118.  General  rules  governing  the  power  of  taxation 149. 

119.  General  limitations  upon  the  power  of  taxation 150 

120.  Limiting  the  power  of  municipal  corporations  to  levy  taxes  in  dis- 

charge of  pre-existing  obligations  impairs  the  obligations  of  con- 
tracts   151 

121.  Illustrations  of  the  subject 152 

122.  Limitations  upon  the  power  of  taxation  to  pay  bonded  indebted- 

ness   153 

123.  Implied  obligations  to  levy  tax  to  pay  municipal  indebtedness 153 

124.  Effect  of  failure  to  make  levy  when  bonds  are  issued 154 

125.  Waiver  of  annual  tax-levy  for  the  payment  of  indebtedness 155 

126.  As  to  the  power  to  pay  debts  created  in  violation  of  the  constitution..  155 

127.  Special  power  to  levy  tax  to  pay  municipal  warrants 155 

128.  General  purposes  of  taxation 156 

129.  Purposes  of  taxation,  by  whom  determined 157 

130.  General  rules  to  determine  the  purposes  of  taxation 158 

131.  The  rule  in  Iowa 160 

132.  The  rule  in  Kansas 160 

133.  The  rule  in  New  Hampshire 160 

134.  Examples  of  public  purposes 160 


CHAPTER  VIII. 

PURPOSES    FOR   WHICH    BONDS    MAY    BE    ISSUED. 

General  Principles. 

135.  General  legislative  powers 163 

136.  Limitations  upon  the  legislative  power 164 

137.  Compulsory  obligations  must  be  for  a  public  purpose 165 

Municipal  Aid  Bonds. 

138.  Bonds  in  aid  of  railroads 165 

139.  Express  power  required  to  issue  municipal  aid  bonds 166 

140.  Municipal  bonds  issued  without  lawful  authority  are  void 166 

141.  Power  to  issue  municipal  aid  bonds  must  be  strictly  pursued 167 

142.  Power  to  issue  railway  aid  bonds,  when  discretionary 167 


X  TABLE   OF   CONTENTS. 

SECTION.  PAGB. 

143.  Power  and  authority  of  county  commissioners  to  subscribe  to  the 

stock  of  a  consolidated  railway  company 167 

144.  Contract  to  subscribe  for  railway  aid  bonds 168 

145.  As  to  the  efiect  of  tendering  stock  by  the  railroad  company  to  a 

municipality 168 

146.  Bonds  void  when  donated  in  lieu  of  authorized  subscription  to  capi- 

tal stock 168 

147.  The  doctrine  of  municipal  aid  to  railroads  in  the  various  state  courts..  169 

148.  The  doctrine  of  municipal  aid  to  railroads  in  Kansas 171 

149.  The  term  "legislative  power"  construed 172 

150.  The  duty  of  the  government  to  provide  suitable  facilities  for  travel 

and  commerce 173 

151.  A  railroad  is  a  public  purpose 174 

152.  Rule  for  determining  extent  of  municipal  aid 175 

153.  The  doctrine  in  Pennsylvania — Sharpless  v.  Mayor  of  Philadelphia.  177 

154.  A  railroad  is  a  public  highway  for  the  public  benefit 178 

155.  The  doctrine  in  Michigan — People?).  Salem 180 

156.  The  Michigan  doctrine  criticised  by  the  supreme  court  of  the  United 

States 182 

157.  The  doctrine  in  Iowa — Hanson  v.  Vernon 183 

158.  The  doctrine  in  Wisconsin 184 

159.  The  doctrine  in  Whiting  v.  The  Sheboygan  Railroad  Company 186 

160.  Power  to  issue  railway  aid  bonds  under  a  special  law 188 

161.  Power  to  issue  railway  aid  bonds  under  the  South  Carolina  constitu- 

tion   189 

162.  Limitations  upon  the  power  to  issue  municipal  aid  bonds  in  Ohio...  189 

163.  The  doctrine  of  municipal  aid  to  railroads  in  the  supreme  court  of 

the  United  States 189 

164.  The  same  subject — The  Wisconsin  statute  construed 190 

165.  The  same  subject — Under  the  Michigan  statute 193 

166.  The  same  subject — Under  the  Iowa  statutes 195 

167.  The  same  subject— Bonds  in  aid  of  plank  road 196 

168.  The  same  subject — Underthe  Nebraska  statute 196 

169.  Subscriptions  of  stock  and  donations  of  money  compared 198 

170.  The  doctrine  of  municipal  aid  to  railroads  in  federal  courts 199 

171 .  When  subscription  to  railroad  stock  may  be  canceled 200 

Internal  Improvement  Bonds. 

172.  Internal  improvements  defined 201 

173.  A  bridge  across  the  Platte  river  in  Nebraska  a  work  of  internal  im- 

provement          201 

174.  Toll  bridge  a  work  of  internal  improvement  under  Nebraska  statute..  202 

175.  Steam  grist-mill  202 

176.  Court-house  not  a  work  of  internal  improvement 202 

177.  Beet  sugar  manufactory  not  a  work  of  internal  improvement 203 

178.  Internal  improvement  bonds  under  the  Kansas  statutes  construed...  203 

179.  The  Nebraska  and  Kansas  cases  distinguished  by  the  supreme  court 

of  the  United  States 205 


TABLE    OF   CONTENTS.  xi 

SECTION.  PAGE. 

180.  Internal  improvement  under  the  New  York  statute  construed 206 

181.  State  law  regulating  stor^^e  of  grain  in  warehouses  a  public  purpose 

— Munn  V.  Illinois 207 

182.  The  dissenting  opinion  in  Munn  v.  Illinois 211 

183.  Power  to  attach  territory  to  municipality  and  issue  street  railway 

bonds 215 

184.  Bonds  for  building  boarding-house  for  normal  school 215 

Bonds  for  Private  Purposes. 

185.  Bonds  in  aid  of  private  business  enterprises 216 

186.  The  doctrine  in  Massachusetts— The  Boston  fire  bonds 217 

187.  The  doctrine  in  Maine — Allen  v.  Inhabitants  of  Jay 218 

188.  Bonds  in  aid  of  manufacturing  enterprises 220 

189.  Township  aid  bonds 222 

190.  Bonds  for  relief  purposes 224 

191.  Public  aid  for  sectarian  schools  and  colleges 226 


CHAPTER   IX. 

CONDITIONS  AND    LIMITATIONS  UPON  THE  POWER  TO  ISSUE  BONDS. 

General  Principles. 

192.  General  conditions  preceding  the  issue  of  bonds 228 

193.  Powerto  determine,  when  can  not  be  delegated 229 

194.  Conditions  precedent,  how  construed , 231 

195.  Waiver  of  conditions 232 

Elections  and  Assent  of  Tax-payers  or  Voters. 

196.  Elections,  when  a  condition  precedent 233 

197.  Effect  of  voting  for  railway  aid  bonds  in  excess  of  amount  authorized 

by  statute 235 

198.  When  election  a  question  of  jurisdiction 236 

199.  The  effect  of  a  popular  vote 236 

200.  The  rule  of  assent  of  voters  in  New  York 238 

201.  The  rule  in  Indiana  and  Illinois 240 

202.  The  rule  in  New  Jersey 241 

203.  The  rule  in  Vermont 241 

204.  Decisions  of  the  supreme  court  of  the  United  States 242 

205.  The  doctrine  in  the  federal  courts 246 

Sufficiency  and  Regularity  of  Elections. 

206.  The  term  "majority  of  the  legal  voters,"  "two-thirds  of  the  qnali- 

fled  voters,"  "qualified  electors,"  etc.,  construed 248 

207.  Irregularity  in  the  vote  may  be  remedied 252 


XH  TABLE   OF   CONTENTS. 

SECTION.  PAGE. 

208.  IrregularitieB  in  the  form  of  notice,  ballot,  etc.,  do  not  invalidate 

bonds 252 

209.  A  substantial  compliance  with  the  conditions  is  sufllcient 253 

210.  Effect  of  transposing  words  in  corporate  name 253 

211.  Bonds  voted  under  an  unconstitutional  statute  can  not  be  held  valid 

under  a  general  statute  of  the  state 253 

212.  Mode  of  holding  election 254 

Notice. 

213.  The  doctrine  of  the  supreme  court  of  the  United  States 254 

214.  Rulings  of  the  state  courts 258 

Conditions  and  Limitations  as  to  the  Location  and  Completion  of 

Railroads. 

215.  The  doctrine  of  the  supreme  court  of  the  United  States 260 

216.  The  rule  in  the  federal  courts 262 

217.  Municipal  aid  bonds,  how  affected  by  a  change  of  route 262 

218.  The  doctrine  in  Kansas 263 

219.  The  rule  in  Nebraska 264 

220.  The  doctrine  in  Minnesota 265 

221.  The  doctrine  in  Missouri 266 

222.  The  rule  in  Illinois 266 

223.  The  rule  in  New  York 267 

224.  The  rule  in  Indiana 267 

225.  The  rule  in  Pennsylvania 267 

226.  The  rule  in  Iowa 267 

Limitations  as  to  the  Arnount,  Time  of  Payment  and  Sale  of  Bonds. 

227.  Limitations  upon  the  amount  of  bonds  voted 268 

228.  Illustrations  of  this  subject 269 

229.  Limitations  upon  the  power  of  the  sale  of  bonds  in  aid  of  railroads..  271 

230.  Limitations  upon  the  time  and  manner  of  payment  of  railway  aid 

bonds 272 

231.  Illustrations  of  this  subject 273 

232.  Consolidation  or  extinction  of  corporations 274 


CHAPTER  X. 

FORMAL   REQUISITES    OF   BONDS   AND    MODE   OF   ISSUE. 

233.  Form  of  bonds  and  mode  of  execution 278 

234.  The  mode  prescribed  to  issue  bonds  must  be  followed  in  execution 

of  power 279 

235.  Signature  to  bonds 280 

236.  Presumption  as  to  oflScial  signatures 282 


TABLE    OF   CONTENTS.  Xlil 

SECTION.  PAGE.  , 

■237.  Purchaser  of  bonds  must  take  risk  of  the  genuineness  of  official 

signatures 282 

23.8.  Date— Effect  of  antedating  bonds 283 

239.  Delivery  of  bonds  essential 284 

240.  Seal  as  a  requisite  to  the  validity  of  bonds 287 

241.  Number  of  bond 289 

242.  Amount  payable  as  a  requisite  in  the  bond 290 

243.  To  whom  payable — How  transferred 292 

244.  When  municipal  bonds  may  be  authorized  by  resolution 293 

245.  Noncompliance  with  the  constitutional  requirements 293 

246.  Bonds  issued  in  blank  as  to  payee 294 

247.  As  to  the  time  of  maturity  of  bonds 295 

248.  Place  of  payments  of  bonds 297 

249.  Whatofficers  must  act 299 

250.  Doctrine  of  the  supreme  court  of  the  United  States  as  to  various 

irregularities 301 


CHAPTER  XI. 

THE  NEGOTIABILITY  OF  BONDS. 

251.  The  doctrine  of  the  supreme  court  of  the  United  States  as  to  the 

negotiability  of  bonds 303 

252.  Negotiability  of  bonds  payable  in  blank 304 

253.  The  words  to  "bearer"  or  "order"  not  essential  to  negotiability...  307 

254.  Negotiability  of  bonds  payable  to  holder 308 

255.  The  amount  to  be  paid  must  be  certain  to  constitute  negotiability.....  308 

256.  A  conditional  payment  does  not  destroy  negotiability 308 

257.  Municipal  bonds,  when  not  commercial  paper 310 

258.  Municipal  bonds,  governed  by  law  merchant 310 

CHAPTER  XII. 

THE    MEDIUM    OF    PAYMENT. 

Gold  and  Silver  Contracts. 

259.  General  powers  of  Congress 311 

260.  Prohibition  on  the  powers  of  the  states 312 

261.  The  power  of  Congress  to  borrow  money  includes  the  power  to  issue 

treasury  notes,  or  other  obligations  of  the  United  States  in  any 
appropriate  form 313 

262.  The  legal-tender  act 1 315 

263.  Constitutionality  of  legal-tender  act 316 

264.  The  doctrine  enunciated  by  the  majority  court  in  the  legal-tender 

cases  criticised  by  Chief-Justice  Chase 316 


Xiv  TABLE    OF    CONTENTS. 

SECTION.  PAGE. 

265.  Payment  must  be  made  according  to  the  terms  of  the  contract 317 

266.  Illustration 318 

267.  Obligations  payable  "in  specie" 320 

268.  Payment  in  gold,  when  not  required 321 

269.  When  payment  in  gold  may  be  implied 321 

270.  What  constitutes  sufficient  payment  in  the  absence  of  fraud 322 

Gold  Clause  in  Bonds  and  Other  Obligations. 

271.  The  power  to  borrow  money  and  issue  bonds  includes  the  power  to 

make  them  payable  in  gold 322 

272.  The  doctrine  of  implied  power  to  make  bonds  payable  in  gold 323 

273.  The  doctrine  in  Ohio 324 

274.  The  doctrine  in  Washington 324 

275.  The  terms  of  the  statute  must  be  strictly  followed 324 

276.  Illustration 325 

277.  In  what  medium  are  bonds  payable  where  the  statute  is  silent 326 

278.  The  acceptance  of  a  depreciated  currency  by  a  creditor  extinguishes 

the  debt 327 


CHAPTER  XIII. 

REGISTKATION,    GUARANTY    AND    SALE    OF    BONDS. 

279.  Aa  to  the  object  of  the  registration  of  bonds 329 

280.  What  constitutes  registration 331 

281.  When  certificate  of  registration  deemed  conclusive 332 

282.  Certificate  of  registration  does  not  cover  matters  of  law 333 

283.  Certificate  of  registration  does  not  constitute  an.  estoppel  against 

the  municipality  issuing  the  bonds 336 

284.  An  act  requiring  registration  after  subscription  is  made  to  railroad 

does  not  impair  the  contract 337 

285.  Guaranty  of  municipal  bonds 337 

286.  Guaranty  to  pay  interest  on  bonds 339 

287.  The  general  rule  as  to  the  sale  of  bonds 339 

288.  The  rule  in  Kansas  and  elsewhere 340 

289.  Sale  of  bonds  below  par 340 

290.  Validity  of  sale  of  municipal  bonds  by  resolution 342 

291.  When  sale  of  bonds  not  usurious 342 

292.  Compensation  for  selling  municipal  bonds 342 

293.  Sale  of  forged  bonds — Competent  evidence 343 

294.  Sale  of  unauthorized  bonds 343 

295.  Municipalities  must  account  for  benefits  received  from  the  sale  of 

bonds 343 


TABLE    OF   CONTENTS.  XV 

CHAPTER  XIV. 

FUNDING,  RENEWAL   AND    COMPROMISE    BONDS   AND   WARRANTS. 

SECTION  PAGE. 

296.  The  doctrine  of  the  supreme  court  of  the  TJnited  States 345 

297.  Doctrine  of  the  state  courts 346 

298.  When  funding  bonds  issued  without  an  ordinance  or  resolution  are 

void 348 

299.  Refunding  bonds,  how  afiected  by  limitation  in  the  charter  of  the 

city 349 

300.  Refunding  bonds  issued  under  special  laws 349 

301.  Power  to  refund  municipal  indebtedness 350 

302.  Refunding  money  in  the  state  treasury  to  the  municipality  on  void 

bonds ■. 350 

303.  Contract  and  additional  bonds,  when  void 351 

304.  Irregularities  in  funding  municipal  aid  bonds — Estoppel 351 

305.  Validity  of  refunding  bonds  when  warrants  are  included 352 

306.  Effect  of  surrendering  a  valid  obligation  for  one  that  is  invalid 353 

307.  Contract  with  an  attorney  to  sell  refunding  bonds 353 

308.  Refunding  bonds — Mandamus — Estoppel 353 

309.  Estoppel  by  recitals  to  deny  validity  of  funding  bonds 354 

310.  Thesame — Notice  to  purchaser 355 

311.  Validity  of  funding  bonds  when  the  original  bonds  were  irregularly 

issued 355 

312.  Reissue  of  bonds,  when  waiver  of  defects  in  old  bonds 356 

313.  New  bonds  in  lieu  of  old — Failure  of  county  to  carry  out  agreement — 

The  proper  remedy 356 

314.  Power  to  compromise  bonds 357 

315.  Compromise  of  school  district  bonds  and  warrants 357 

316.  Compromise  of  bonds— When  municipality  not  bound  by  contents 

of  letter. 358 

317.  Effect  of  failure  to  publish  ordinance 358 

318.  When  a  municipality  will  be  estopped  from  denying  the  fraudu- 

lent issue  of  bonds 359 

319.  Failure  to  make  assessment  in  time .• 360 

320.  Scaling  down  bonded  indebtedness,  how  determined 360 


CHAPTER  XV. 

RATIFICATION   OP    MUNICIPAL   SECURITIES. 

Power  of  the  Legislature  to  Validate  Invalid  Municipal  Bonds 
and  Warrants. 

321.  General  power  of  thp  legislature  to  validate  invalid  bonds 361 

322.  Power  of  the  legislature  to  cure  void  proceedings 362 


XVI  TABLE    OF   CONTENTS. 


SECTION.  PAGE. 

323.  Illustration 363 

324.  Power  to  validate  zutra  vires  acts °°^ 

325.  Illustration • 364 

326.  The  doctrine  in  Kansas 365 

327.  The  doctrine  in  Illinois 366 

328.  The  rule  in  Wisconsin 367 

329.  The  rule  in  New  Yorli 368 

330.  Power  of  the  legislature  to  ratify  bonds  issued  under  void  ordinances  369 

331.  Legislative  power  to  validate  void  contracts 369 

332.  When  legislature  may  legalize  void  subscriptions  in  aid  of  railroads  370 

Power  of  Municipality  to  Ratify  Bonds  and  Warrants. 

333.  General  principles  stated 371 

334.  Ratification  of  municipal  bonds  by  payment  of  interest 373 

335.  The  rule  in  Kansas  and  elsewhere 374 

336.  The  ratification  of  municipal  aid  bonds 374 

337.  The  doctrine  of  ratification  in  the  federal  courts 375 

338.  When  levy  of  taxes  and  payment  of  interest  do  not  constitute  a 

ratification 376 

339.  Limitations  upon  the  power  of  ratification 377 


CHAPTER  XVI. 

COUPONS. 

340.  Form  and  nature  of  coupons 379 

341.  Signature  to  coupons 380 

342.  Payee  not  essential  to  the  validity  of  coupons 381 

343.  Place  of  payment  of  coupons — May  be  made  beyond  the  limits  of  a 

state 382 

344.  Negotiability  of  coupons 382 

345.  The  presentment  of  coupons  for  payment 384 

346.  When  demand  of  payment  upon  coupons  not  essential 385 

347.  Presentment  of  coupons  for  payment  to  guarantors  and  indorsees 

essential 385 

348.  As  to  days  of  grace  on  coupons 387 

349.  As  to  the  effect  of  non-payment  of  overdue  coupons 389 

350.  The  relation  existing  between  the  bond  and  the  coupon 391 

351.  Interest  on  overdue  coupons 392 

352.  As  to  the  rate  of  interest  recoverable  upon  coupons  after  maturity....  393 

353.  The  same  subject — Illustrations 395 

364.  Order  of  payment  of  coupons , 397 


TABLE   OF   CONTENTS.  XVll 

CHAPTER  XVII. 

MUNICIPAL  WAEEANTS. 

sfeTION.  PAQB. 

355.  Power  to  issue  warrants 400 

356.  Form,  nature  and  mode  of  issue 401 

357.  Negotiability  of  warrants 403 

358.  The  same  subject— Illustrations 405 

359.  Presentment  of  warrants  for  payment 407 

360.  As  to  the  liability  of  an  indorser  on  warrants 408 

361.  Warrants  payable  out  of  a  particular  fund 409 

362.  The  same  subject — Illustrations 411 

363.  The  rule  in  respect  to  interest  on  warrants 413 

364.  Power  to  discount  warrants 415 

365.  Order  of  payment  of  warrants 417 

366..  As  to  the  power  to  reissue  warrants  after  payment 419 

367.  Payment  and  cancellation  of  warrants 420 

368.  Liability  of  treasurer  for  failure  to  cancel  warrants  when  paid 421 

369.  Validity  of  warrants  issued  on  unverified  accounts 422 

370.  Validity  of  warrants  issued  for  special  services 422 

371.  The  rights  of  parties  who  lose  a  warrant  or  order , 422 


CHAPTER  XVIII. 

CONSTRUCTION    OF    MUNICIPAL    SECURITIES. 

372.  General  rules  of  construction 424 

373.  Policy  of  the  federal  courts  as  to  the  enforcement  of  payment  of 

municipal  securities 427 

374.  When  federal  courts  will  follow  the  construction  of  state  courts 427 

375.  When  the  supreme  court  of  the  United  States  follows  the  decisions 

of  the  state  courts 428 

376.  The  general  doctrine  qualified 429 

377.  Illustrations  of  this  subject 430 

378.  The  true  rule  stated 433 

379.  Rule  as  to  the  construction  of  statutes 433 

380.  Mere  irregularity  in   the  issuance  of   bonds  will  not  invalidate 

them 434 

381.  Proposition  to  issue  bonds  made  by  railways  constitutes  a  contract..  434 

382.  Proposition  to  vote  bonds  in  aid  of  internal  improvements  must 

designate  the  donee 435 

383.  Validity  of  bonds  issued  for  the  building  of  bridges  between  adjoin- 

ing counties 435 

384.  Power  to  issue  bonds  for  a  lower  rate  than  expressed  in  the  statute..  435 

385.  Irregularity  in  the  organization  of  a  municipality  no  defense  to 

bonds 436 

386.  Bonded  debt  attaches,  when  to  realty 437 


XVIU  TABLE    OF   CONTENTS. 

SECTION.  PAGE. 

387.  Sale  of  railroad  does  not  release  the  municipality  from  subscription..  437 

388.  Measure  of  damages  for  the  conversion  of  municipal  bonds 438 

389.  Levy  of  taxes  on  detached  territory,  for  what  portion  liable 438 

390.  Municipal  indebtedness  not  discharged  by  a  mere  levy  of  taxes 439 

391.  When  a  municipal  officer  is  estopped  from  questioning  the  levy  and 

collection  of  taxes  received  by  him 439 

392.  As  to  validity  of  bonds  when  part  of  the  condition  is  void 440 

393.  Power  to  waive  appraisement  laws  in  municipal  bonds 440 

394.  Validity  of  bonds,  how  affected  when  time  of  payment  of  interest 

does  not  correspond  with  provisions  of  statute 440 

395.  Interest  on  corporate  bonds  after  maturity  for  which  no  coupons 

were  given 441 

396.  Eule  of  construction  as  to  the  validity  of  execution  of  municipal 

bonds 442 


CHAPTER  XIX. 

THE    RIGHTS   AND    KEMEDIES  OP   HOLDERS    OP    MUNICIPAL  SECUR- 
ITIES. 

Rights  of  Bona  Fide  Holders. 

397.  The  doctrine  of  the  supreme  court  of  the  United  States 444 

398.  Limitations  as  to  the  rights  of  bona  fide  holders 445 

399.  Who  are  bona  fide  holders 446 

400.  Presumption  as  to  the  validity  of  bonds 448 

401.  As  to  prior  equities  between  original  parties 450 

402.  Doctrine  of  negligence  as  affecting  the  rights  of  fiona^de  holders 450 

403.  Doctrine  of  notice  to  bona  fide  holders  of  defects 451 

404.  The  doctrine  as  to  second  indorsee 452 

405.  Title  of  bona  fide  holder,  how  defeated 452 

406.  Stolen  bonds,  when  valid 453 

407.  Dealers  in  bonds  are  charged  with  notice  of  statute  under  which 

they  are  issued 453 

408.  Illustrations 454 

409.  Bonds  when  void  as  against  6ona  ^de  holders 455 

410.  When  proceedings  relating  to  municipal  securities  impair  the  obliga^ 

tion  of  a  contract 458 

411.  Illustrations 458 

412.  Irregularities  not  valid  defense  to  bonds  in  the  hands  of  ftona  .^de 

holder 459 

413.  Purchaser  of  bonds  must  take  notice  of  public  records 460 

414.  As  to  constructive  notice  of  invalidity  of  bonds 461 

415.  Purchasers  of  bonds  are  conclusively  bound  by  the  constitution  and 

laws  of  state 461 

416.  Validity  of  bonds  issued  by  de  facto  corporation 462 

417.  As  to  validity  of  bonds  issued  by  de  facto  officers 463 


TABLE   OF   CONTENTS.  xix 

SECTION.  PAGE. 

418.  Overissue  of  bonds  void  in  the  hands  of  bona  fide  holders 464 

419.  Same  sabject — Illustrations 464 

420.  Purchaser  of  municipal  aid  bonds,  when  not  protected 465 

421.  Misnomer  in  municipal  bonds 465 

422.  Eights  of  bona  fide  purchaser  of  bonds,  when  fraudulently  issued...  466 

423.  Validity  of  bonds  issued  after  repeal  of  city  charter 466 

424.  Doctrine  of  lis  pendens 467 

425.  Constructive  notice  of  pendency  of  suit 468 

426.  Rights  and  remedies  of  holders  of  municipal  warrants  as  determined 

by  various  state  courts 469 

427.  Eights  of  bona  fide  holders  of  coupons 472 

Estoppel  by  Recitals  as  a  Defense  to  Municipal  Securities. 

428.  Eecitals  in  the  bond  that  conditions  have  been  performed,  when 

conclusive 474 

429.  The    rule    as    announced    by  Judge  Dillon 475 

430.  The  doctrine  as  announced  by  Justice  Bradley 476 

431.  Estoppel  by  course  of  dealing 476 

432.  Estoppel  by  misconduct  of  officers 477 

483.  Illustrations 477 

434.  Eecital  that  bonds  are  issued  in  conformity  with  law 478 

435.  As  to  the  power  to  deny  authority  of  officers 479 

436.  Eecitals  of  facts,  when  not  within  the  authority  of  officers  issuing 

bonds 480 

437.  Estoppel  by  payment  of  interest  or  taxes 481 

438.  Estoppel  by  retention  of  consideration 482 

439.  As  to  estoppel  before  issue  of  bonds 483 

440.  A  recital  in  bonds  does  not  estop  a  municipality  from  showing  that 

an  ordinance  authorizing  the  issue  of  such  bonds  was  not  pub- 
lished._ 483 

441.  Eecitals  in  municipal  bonds  apply  to  matters  of  factonly 483 

442.  When  recitals  in  refunding  bonds  will  estop  a  municipality  from 

showing  the  invalidity  of  the  old  bonds 484 


CHAPTER  XX. 

EIGHTS   AND    KEMEDIES CONTINUED. 

Remedies  by  Mandamus. 

443.  Mode  of  ascertaining  the  rights  of  municipal  creditors 488 

444.  When  mandamus  the  remedy  to  enforce  the  payment  of  municipal 

liabilities  489 

445.  The  general  rule  for  enforcing  the  payment  of  bonds 490 

446.  The  power  of   judgment-creditors  to  enforce   payment  against  a 

municipality 492 


XX  TABLE   OP   CONTENTS. 

SECTION.  PAGE. 

447.  Mandamus  to  compel  the  issuance  of  bonds,  when  the  proper  remedy  494 

448.  Mandamus  when  refused  to  compel  county  commissioners  to  call  an 

election 495 

449.  When  mandamus  the  remedy  to  enforce  the  levy  and  collection  of 

a  tax  prior  to  judgment 496 

450.  Mandamus,  when  not  allowed  to  compel  the  levy  of  taxes  for  the 

payment  of  debts 497 

451.  When  mandamus  will  not  lie  to  compel  the  levy  of  a  tax  to  pay  a 

judgment 497 

452.  When  mandamus  will  lie  to  compel  municipal  officers  to  report 

amount  of  indebtedness 498 

453.  Mandamus  to  compel  county  board  to  include  certain  claims  in  esti- 

mate   499 

454.  When   mandamus  will  lie  to  compel  partial  payment  of  municipal 

warrants 499 

455.  When  mandamus  will  lie  to  compel  the  registration  of  bonds 499 

456.  When  mandamus  will  lie  to  compel  payment  of  bonds  to  aid  works 

of  interna]  improvement 500 

457.  The  remedy  and  proceedings  of  bondholders  in  the  federal  courts ...  500 

458.  The  doctrine  of  the  supreme  court  of  the  United  States  in  the  Bout- 

well  case 592 

459.  The  doctrine  in  Boutwell's  case  not  applicable  to  corporate  duties....  503 

460.  The  effect  of  the  resignation  of  public  officers  to  avoid  payment  of 

judgment 504 

461.  The  same  subject— Illustrations 505 

462.  The  doctrine  in  Michigan 506 

463.  The  Michigan  doctrine  qualified 507 

464.  Limitations  upon  the  power  to  compel  the   levy  of  taxes  to  pay 

bonded  indebtedness 508 

465.  Remedy  of  bondholder  to  enforce  the  collection  of  taxes  to  pay 

judgment  in  the  federal  courts 509 

466.  A  judgment-creditor  is  not  entitled  to  mandamus  to  compel  the 

levy  or  collection  of  tax  to  pay  bonds  under  an  abrogated  statute..  510 

467.  When  mandamus  will  not  lie  to  apportion  or  determine  the  equities 

between  bondholders 512 

468.  The  distinction  between  municipal  bonds  and  warrants  as  to  mode 

of  enforcement 512 

469.  Illustration 513 

470.  When  mandamus  will  lie  to  compel  the  payment  of  claims  and  war- 

rants against  a  municipality 514 


Remedies  by  Injunction. 

471.  Mandamus  and  injunction  distinguished 516 

472.  Injunction,  when  granted  to  restrain  the  issue  of  bonds 518 

473.  Injunction,  when  not  granted  to  restrain  the  issue  of  bonds 518 

474.  Injunction  will  lie  to  restrain  a  municipality  from  creating  a  debt  in 

excess  of  the  constitutional  limit 519 


TABLE    OF    CONTENTS.  XXI 

SECTION.  PAGE. 

475.  When  part  of  the  deht  is  valid  and  part  invalid 520 

476.  Municipal  bonds  irregularly  issued  may  be  enjoined 520 

477.  When  injunction  will  lie  to  restrain  the  diversion  of  the  proceeds  of 

bonds 521 

478.  Laches  a  defense  to  an  action  on  voidable  bonds 521 

479.  When  tax-payers  may  enjoin  the  issuance  of  municipal  securities...  522 

480.  When  injunction  will  not  be  maintained  by  a  private  individual 523 


Remedies  in  Equity. 

481.  Proceedings  in  equity 524 

482.  When  a  court  in  equity  has  no  jurisdiction 524 

483.  When  a  court  of  equity  has  no  jurisdiction  to  enforce  the  payment  of 

municipal  securities 524 

484.  A  court  of  equity  has  no  power  to  scale  down  bonds  issued  in  excess 

of  the  constitutional  limit 525 

485.  Right  of  subrogation  of  invalid  bonds  isued    in  exchange  for  valid 

warrants 526 

486.  Creditor's  bill  in  an  action  on  municipal  warrants,  when  allowed 526 

487.  Remedy  to  compel  the  issue  of  corporate  bonds  under  the  Illinois 

statute 526 

488.  Prior  adjudication,  when  a  bar  to  further  litigation  concerning  the 

validity  of  bonds 527 

489.  Suit  of  tax-payers  involving  the  validity  of  municipal  bonds — Upon 

whom  decree  binding 527 

490.  Creditor's  bill  when  two  municipal  corporations  formed  out  of  one..  528 

491.  When  a  bill  of  interpleader  may  be  maintained  by  municipal  offi- 

cers   528 

492.  Liability  of  municipality  for  purchase  -  money  expended  upon  pub- 

lic works 529 


Other  Remedies. 

493.  The  general  rule  when  an  action  for  money  had  and  received  may 

be  maintained 530 

494.  Illustrations  of  the  rule 530 

495.  When  a  purchaser  can  not  maintain  an  action  for  money  had  and 

received  on  void  bonds 532 

496.  Bonds  issued  for  labor — Liability  of  assignee  in  the  absence  of  power 

to  issue  commercial  paper 533 

497.  When  suit  will  lie  for  money  paid  for  void  warrants 534 

498.  Action  against  a  treasurer  for  money  collected  as  taxes  to  pay  void 

bonds 534 

499.  When  county  commissioners  may  recover  back  money  paid  on  void 

warrants 535 


XXll  TABLE    OF   CONTENTS. 


CHAPTER  XXI. 

PLEADING   AND    PRACTICE. 
SECTION.  PAGE. 

500.  What  is  essential  to  plead  in  actions  upon  bonds  and  warrants 538 

501.  What  is  essential  in  pleading  the  statute  of  limitations 541 

502.  What  is  essential  in  pleading  the  constitutional  limit  of  indebted- 

ness    541 

503.  When  a  municipality  may  plead  estoppel  as  a  defense  to  bonds 541 

504.  Want  of  consideration  as  a  defense  to  municipal  warrants 542 

505.  Set-off  as  a  defense  to  municipal  warrants 543 

506.  When  ultra  vires  not  a  defense  to  municipal  aid  bonds 543 

507.  Injunction   to  restrain  issuing  railroad  aid  bonds — Railroad  com- 

pany, when  not  a  necessary  party 543 

508.  Action  by  third  party  on  railroad  aid  bonds,  when  not  maintained..  544 

509.  Judgment  upon  bonds,  when  conclusive 544 

510.  Illustrations 545 

511.  When  judgment  against  a  municipality  is  not  conclusive  as  to  the 

validity  of  a  debt 546 

512.  A  compromise  judgment,  when  not  a  valid  defense  to  an  action 

upon  bonds  546 

513.  When  a  municipality  is  not  estopped  to  plead  an  overissue  of  bonds.  547 

514.  Presentation  of  claims,  when  not  necessary  before  suit  is  brought 547 

515.  When  parole  testimony  not  admissible '. 548 

516.  Recovery  upon  lost  bonds 548 

517.  Limitation  of    action    on   municipal  warrants   under  the  Kansas 

statutes 549 

518.  Statute  of  limitations  as  affecting  county  warrants  under  the  Ne- 

braska statute '. 549 

519.  When  statute  of  limitations  begins  to  run  on  municipal  warrants 

under  the  statutes  of  Arkansas 550 

520.  Statute  of  limitations  affecting  municipal  warrants  under  the  Mis- 

souri statute 551 

521.  The  doctrine  of  the  statute  of  limitations  as  affecting  bonds  and  cou- 

pons by  the  supreme  court  of  the  United  States 551 

522.  Interest  coupon  barred  by  the  statute  of  limitations  can  not  be  re- 

covered with  the  principal  debt 554 

523.  Coupons,  when  barred  by  the  statute  of  limitations  under  the  New 

York  code 654 

524.  Unaccepted  offer  of  the  acknowledgment  of  a  debt  by  a  municipality 

as  affecting  the  statute  of  limitations 555 

525.  Running  of  the  statute  of  limitations  upon  an  implied  promise  by 

a  municipality  to  repay  money  received  for  void  bonds 555 

526.  Statute  of  limitations,  when  a  bar  to  an  action  on  bonds  for  money 

had  and  received 555 

527.  Statute  of  limitations,  when  a  bar  to  an  action  on  an  implied  or  con- 

structive trust 556 

528.  Actions,  when  barred  on  railway  aid  bonds 657 


TABLE    OF    CONTENTS.  XXIH 

SECTION.  PAGE. 

529.  When  a  jadgment  is  res  adjudicata 558 

530.  The  right  of  mandamus,  when  barred  by  the  statute  of  limitations..  559 

531.  Statute  of  limitations,  how  affected  by  municipal  officers  evading 

service  of  process  by  resignation  or  otherwise 559 

532.  Statute  of  limitations  as  aflecting  municipal  warrants 560 

533.  Valid  defense  to  an  action  upon  certificates  of  indebtedness 562 

534.  When  holder  of  municipal  bonds  may  recover  interest  on  interest..  562 

535.  Misappropriation  of  proceeds  of  bonds  as  a  defense 563 

536.  Burden  of  proof 563 

537.  How  fraud  must  be  pleaded 565 


TABLE  OF  CASES. 


[Seferences  are  to  Pages."] 


Abbott  V.  Inhabitants  of  North 
Andover,  145  Mass.  484,         28, 

Abernathy  v.  Dennis,  49  Mo.  468, 

Adams  v.  East  River  Sav.  Inst., 
64  Hun  635, 

Adams  v.  East  Eiver,  etc.,  Inst., 
136  N.  Y.  52, 

Adams  v.  Parnsworth,  15  Gray 
(Mass.)  423 

Addis  V.'  Pittsburg,  85  Pa.  St.  379, 

.^tna  Life  Ins.  Co.  v.  Lyon  Coun- 
ty, 82  Fed.  R.  929,  555,  556, 

Mtna,  Life  Ins.  Co.  v.  Lyon  Coun- 
ty, 44  Fed.  R.  329,  347, 

Mtna.  Life  Ins.  Co.  v.  Middleport, 
124  U.  S.  534,  525, 

Mtna,  Life  Ins.  Co.  v.  Pleasant 
Tp.,  62  Fed.  R.  718, 

Ackerman  v.  Thummel,  40  Neb. 
95, 

Agawam  Nat.  Bank  v.  South  Had- 
ley,  128  Mass.  503, 

Agdelett  v.  Town  of  South  Louis- 
ville (Ky.),  26  S.  W.  R.  717,   55 

Agnew  V.  Bral,  124  111.  312, 

Akin  V.  Davis,  14  Kan.  143, 

Alabama,  etc.,  Co.  v.  Robinson, 
56  Fed.  R.  690, 

Albany  City  National  Bank  v.  Al- 
bany, 92  N.  Y.  363, 

Alden  v.  County  of  Alameda,  43 
Cal.  270, 

Allegheny  City  v.  McClurkin,  14 
Pa.  St.  81, 

Allen  V.  Dallas,  etc.,  Co.,  3  Woods 
316, 

Allen  V.  Inhabitants  of  Jav,  60 
Me.  124,  158,  171,  216,  220, 

Allen  V.  Louisiana,  103  U.  S.  80, 

Allentown  School  District  v. 
Derr,  115  Pa.  St.  439, 

Alley  v.  Adams  Co.,  76  111.  101, 

Allison  V.  Juniata  Co.,  50  Pa.  St. 
351,  413, 

Allison  V.  Railroad  Co.  10  Bush.  1, 

Alvord  V.  Syracuse  Savings  Bank, 
98  N.  Y.  599, 


420 
550 

58 

97 

23 

24 

563 

349 

526 

189 

522 

448 

,56 
30 

518 

389 

29 

490 

543 

448 

224 
231 

297 
266 

414 
357 


Amy  V.  City  of  Galena,  7  Fed.  R. 

163,  108, 155 

Amy  V.  Citv  of  Watertown,  130 

U.  S.  320,'  560 

Amy  V.  Dubuque,  98  U.  S.  470, 

393,  474,  554,  563 
Amy  V.  Selma,  77  Ala.  103,  38 

Amv  V.  The  Supervisors,  11  Wall. 

136,  492 

Amy  V.  Watertown,  130  U.  S.  301,  508 
Anderson  v.  Orient  Fire  Insurance 

Co.,  88  Iowa  579,  47 

Anderson  V.  Santa  Anna,  116  U.  S. 

356,  428 

Anderson  Co.  Comrs.  v.  Beal,  113 

U.  S.  227,  258,  479,  483,  563,  579 
Andes  v.  Ely,  158  U.  S.  312,  246,  481 
Andover  v.  Grafton.  7  N.  H.  298,  404 
Andrews  v.  Pond,  13  Pet.  65,  292 
Anthony  v.  County  of  Jasper,  101 

U.  S.  693,         280,  281,  282,  283,  284 
330,  454,  479,  485,  526 
Appeal  of  City  of  Erie,  91  Pa.  St. 

398,  74,  77,  84,  92,  102 

Arents  v. Commonwealth, 18  Gratt. 

750,  6,  384,  387,  391 

Argenti  v.  San  Francisco,  16  Cal. 

255,  9,  23,  24,  351,  354,  410, 

Argus  Co.  V.  Albany,  55  N.  Y.  495, 
Armstrong  v.   Board,   etc.,   4 

Blackf.  (Ind.)  208, 
Armstrong  v.   Freeman,   9 

11, 
Arnott  V.  City  of  Spokane 

Wash.  442,  24,  416,  417 

Artz  V.  Chicago,  etc.,  R.  R.  Co., 

34  Iowa,  153,  30 

Ashley  V.  Board,  60  Fed.  R.  55, 

353,  355,  356 
Ashley  v.  Supervisor,  8  C.  C.  A. 

455,  463 

Ashuelot  National  Bank  v.  School 

District,  56  Fed.  R.  197,  428 

Ashuelot  Natl.    Bank  v.   School 

District,  41  Fed.  R.  514,  482 

Ashuelot,  etc.,  R.  Co.  v.  Elliott, 

57  N.  H.  397,  563 


Neb. 
6 


543 
25 

20 

342 


(xxv) 


XXVI 


TABLK   OF   CASES. 


[^Beferences  are  to  Pages.1 


Aspinwall  v.  Daviess  Co.,  22 

How.  364,  167 

Atchison  Board  of  Education  v. 

Dekay,  148  TJ.  S.  591,    246,  348,  379 
Atchison,  etc.,   Eailroad  Co.  v. 

City  of  Atchison,  47  Kan.  712,     226 
Atchison,  etc.,  R.  K.  Co.  v.  Jefler- 

son  Co.,  21  Kan.  309,  229 

Atchison,   etc.,  Eailroad  Co.    v. 

Comrs.  of  JeHersonCo.,  12  Kan. 

127,  495, 544 

Atkins  V.  Town  of  Randolph,  31 

Vt.  226,  165 

Atkinson  v.  City  of  Great  Falls, 

16  Mont.  372,  62 

Atkinson  v.  Lanier,  69  Ga.  460,  318 
Atlantic  City  Water- Works  Co.  v. 

Atlantic  City,  48  N.  J.  L.  378,      104 
Attorney-General  v.  Burrell,  31 

Mich.  25,  279 

Attorney-General  v.  City  of   Sa- 
lem, 103  Mass.  138,  279 
Augusta  V.  Ijeadbetter,  16  Me.  45,    30 
Augusta  Bank  v.  Augusta,  49  Me. 

507,  199 

Augusta  Savings  Bank  v.  City  of 

Augusta,  56  Me.  176,  289 

Aurora  City  v.  West,  7  Wall.  82, 

383,  392,  393,  527,  542,  553 
Austin  V.  City  of  Seattle,  2  Wash. 

667,  64 

Austin  V.  Coggeshall,  12  R.  1. 329,  28 
Austin  V.  Colony,  51  Iowa  102,  113 
Austin  V.  District Tp.,  51  Iowa  102,  347 
Avery  v.  Job,  25  Ore.  512,  519 

Axt  V.  Jackson  School  Tp.,  90  Ind. 

101,  28 


B 


Babcock  v.  Goodrich,  47  Cal.  488, 

106, 402,  469 
Badger  v.  United  States,  93  IT.  S. 

599,  505,  506,  508 

Bailey  v.  Bidwell,  13  M.  &  W.,  73,  452 
Bailey  v.  County  of  Buchanan,  115 

N.  Y.  297,  391 

Bailey  v.  Lawrence  Co.,  2  S.  Dak. 

533,  496 

Baileyville  v.  Lowell,  20  Me.  178,  30 
Baker  v.  Boston,  12  Pick.  184,  117 
Baker  v.  Johnson  Co.,  83  Iowa 

151,  550,  551 

Baker  v.  Seattle,  2  Wash.  576, 

37,  63,  64,  67,  80 
Ballon  V.  County  of  Jasper,  3  Fed. 

R.  620,  356 

Baltimore  v.  Gill,  31  Md.  375,  75 

Baltimore  v.  Musgrave,  48  Md.  272,    28 


Bangs  V.  Snow,  1  Mass.  181,  8 

Bangor  Savings  Bank  v.  City  of 

Stillwater,  45  Fed.  R.  544,  562 

Bank  v.  Grace,  102  N.  Y.  313,  71 

Bank  v.  PortTownsend,  16  Wash. 

450,  64,  411 

Bank  of  Chillicothe  v.  Chillicothe, 

7  Ohio,  pt.  2,  631,     10,  113,  115,  437 
Bank  of  Columbia  v.  Patterson,  7 

Cranch  (U.  S.)  299,  23,  26,  29 

Bank  of  Metropolis  v.  Gutt- 

schlincks,  14  Pet.  19,  26 

Bank  of  Santa  Cruz  Co.  v.  Bart- 

lett,  78  Cal.  301,  404,  409 

Bank  of  United  States  v.   Dan- 
bridge,  12  Wheat.  64,  23,  372 
Bardsley  v.  Sternberg,  18  Wash. 

612,  4,  404,  417,  420 

Barkley  V.  Levee  Comrs.,  93  U.  S. 

258,  524 

Barnard  v.  Knox  County,  105  Mo. 

382  91 

Barnett  v.  Denison,  145  U.  S.  135, 

8,  454,  563 
Barnes  v.  Dist.  of  Columbia,  91 

U.  S.  540,  8 

Barnes  v.  Town  of  Lacon,  84  111. 

461,  166,  369,  479 

Barnum  v.  Okolona,  148  U.  S.  393, 

261,  273,  295,  297 
Barrett  v.  Failing,  8  Ore.  152,  527 
Bartle  v.  Des  Moines,  38  Iowa 

414,  94 

Barton  v.  Harvey  Co.  Savings 

Bank,  28  Kan.  390,  402 

Bartram  v.  City  of  Bridgeport,  55 

Conn.  122,  14 

Bates  V.  Gregory,  89  Cal.  387,         348 
Bates  V.  Independent  School  Dis- 
trict, 25  Fed.  R.  192,  461 
Bath  Co.  V.  Amv,  13  Wall.  244, 

501,  517 
Battles  &  Webster  v.  Launden- 

slager,  84  Pa.  St.  446,  453 

Bauer  v.  Franklin  Co.,  51  Mo. 

205,  415 

Bauserman  v.  Blunt,  147  U.  S. 

647,  429 

Beal  V.  City  of  Roanoke,  90  Va. 

77,  29 

Beaman  v.  Leake  Co.,  42  Miss. 

247,  142 

Beard  v.  City  of  Hopkinsville,  95 

Ky.  239,  55,  66 

Beckwith  v.  Trustees  of  Hartford, 

etc.,  R.  R.  Co.,  29  Conn.  268,       394 
Beekman  v.  Railroad  Co.,'  3  Paige 

45,  191 

Beeson  v.  Patterson,  36  Pa.  St. 

24,  297 


TABLE    OP   CASES. 


XXVll 


[References  are  to  Pages. 1 


Belfast,  etc.,  E.  Co.  v.  Brooks, 

60  Me.  668,  253,  260 

Belford  v.  Woodward,  158  111.122,  318 
Bell  V.  Railway  Co.,  4  Wall.  598,  l68 
Bellmeyer  v.    Marshalltown,  44 

Iowa  564,  25 

Bellville  Sav.  Bank  v.  Winslow, 

30  Fed.  R.  488,  541, 562 

Belo  V.  Comrs.  of  Forsythe  Co., 

76  N.  Car.  489,  232 

Beloit  V.  Morgan,  7  Wall.  619, 

370, 527,  542 
Benjamin  v.  Wheeler,  8  Gray 

(Mass.)  409,  17 

Bennington  v.  Park,  50  Vt.  178,  483 
Benson  v.  Carmel,  8  Me.  110,  408,  469 
Bentley  v.  County  Comrs.,  25 

Minn.  259,  9, 24 

Berlin  v.  Gorham,  34  N.  H.  266,  462 
Berlin  Iron  Bridge  Co.  v.  City  of 

San  Antonio,  62  Fed.  R.  882,         60 
Bernards  Tp.  v.  Morrison,  133 

U.  S.  523,  245 

Bernards  Tp.  v.  Stebbins,  109 

U.  S.  341,  288 

Bicknell  v.  Widner  Sch.  Tp.,  73 

Ind.  501,  117 

Birdsall  v.  Russell,  29  N.  Y.  220. 

290,  451,  453 
Birdsell  v.  Clark,  73  N.  Y.  73,  13 

Bishop  V.  Moorman,  98  Ind.  1,  522 
Bissell  V.  City  of  Jeffersonville, 

24  How.  287,  242,  361,  362,  460 

474,  477,  484 
Bissell  V.  Michigan,  etc.,  Ry.  Co., 

22  N.  Y.  258,  373 

Bissell  V.  Spring  Valley  Township 

110  U.  S.  162,      28,  281,  300,  331, 558 
Bittinger  v.  Bell,  65  Ind.  445,  229 

Black  V.  Cowen,  52  Ga.  621,  477 

Black  V.  Duncan,  60  Ind.  522,  308 
Blair  v.  City  of  Waco,  75  Fed.  R. 

800,  14 

Blair  v.  Cuming  Co.,  Ill  U.  S.  363, 

202,  282,  578 
Blake  v.  Mayor  of  Macon,  53  Ga. 

172,  31,  32 

Blake  v.  Portsmouth,  etc.,Ry.Co., 

39  N.  H.  435,  20 

Blanchard  v.  Blackstone,102  Mass. 

343  27 

Blanding  v.  Burr,  13  Cal.  343, 

33,  35,  199 
Blennerhassett  v.  Day,  2  Ball.  & 

B.  104,  129,  559 

Blethen  v.  Lovering,  58  Me.  437,  555 
Block  V.  Comrs.,  99  U.  S.  686,  253,  352 
Blood  V.  Manchester,    etc.,   Co. 

(N.  H.),  39  Atl.  R.  335,  521 


Bloodgood    V.  Railroad    Co.,    18 

Wend.  1,  191 

Bloomington  School  Tp.   v.  Na- 
tional  School  Furnishing  Co., 

107  Ind.  43,  28 

Blunt  V.  Carpenter,  68  Iowa  265,  438 
Board  v.  Bright,  18  Ind.  93,  310 

Board  v.  Brown,  147  Ind.  476,  21 

Board  v.  Day,  19  Ind.  450,  130,  471 
Board  v.  Fullen,  111  Ind.  410,  79 

Board  v.  Heaston,  144  Ind.  583,  416 
Board  v.  Hill,  115  Ind.  316,  53,  79,  80 
Board  v.  Howard,  83  Fed.  R.  296, 

298,  475, 484 

Board  v.  People,  8  Col.  App.  43,  494 
Board  v.  Piatt,  79  Fed.  R.  567,  545,  558 
Board  v.  Reeves,  148  Ind.  467,  80 

Board  v.  Texas,  etc.,  R.  R.  Co., 

46  Tex.  316,  468,  546 

Board,  etc..  Clay  Co.  v.  Chicka- 
saw, 64  Miss.  534,  38 
Board,   etc.,   v.   Louisville,    etc., 

R.  R.  Co.,  39  Ind.  192,  237 

Board  of  Comrs.  v.  Cornell  Uni- 
versity, 57  Fed.  R.  149,  543 
Board  of  Commissioners  v.  King, 

67  Fed.  R.  202,        149,  156,  498,  510 
Board  of  Comrs.  v.  Sherwood,  64 

Fed.  R.  103,  422 

Board  of  Comrs.  of  Leavenworth 

Co.  v.  HamUn,  31  Kan.  105,        358 
Board,  etc.,  of  Dawson  Co.  v.  Mc- 

Namar,  10  Neb.  276,  203 

Board,  etc.,   of    Decatur    Co.   v. 

State,  86  Ind.  8,  40 

Board,  etc.,  of  Douglas  Co.  v.Wal- 

bridge,  38  Wis.  179,  232 

Board  of  Education  v.  DeKay,  148 

U.  S.  591,  ^  573 

Board  of  Education  v.  Fonda,  77 

N.  Y.  350,  289 

Board  of  Finance,  etc.,  v.  Jersey 

City,  57  N.  J.  L.  452,  370 

Board,  etc.,  of  Hamilton  Co.  v. 

Mighels,  7  Ohio  St.  109,  8 

Board   of    Improvement  v.   Mc- 

Manus,  54  Ark.  446,  515 

Board  of  Jackson  Co.  v.  Brush,  77 

111.  59,  230,  565 

Board,  etc.,  of  Kearney  Co.  v. 

McMaster,  68  Fed.  R.  177,  540 

Board,  etc.,  of  Knox  Co.  v.  Aspin- 

wall,  21  How.  544, 

203,  425,  426,  488,  491,  496 
Board  of  Liquidation  v.  Railroad, 

109  U.  S.  221,  354,  547 

Board,  etc.,  of  Madison  Co.  v. 

Brown,  67  Miss.  684,  256 

Board,  etc.,  of  Marion  Co.v.Board, 

etc.,  26  Kan.  181,  352 


XXVlll 


TABLE    OF    CASES. 


[Seferences  are  to  Pajres.] 


Board,   etc.,  of    Morris    Co.     v. 

Hinchman,  31  Kan.  729,  352 

Board  of  Park  Comrs.  v.  Detroit, 

28  Mich.  22S,  161 

Board  of  Supervisors  v.  Cowan, 

60  Miss.  876,  36 

Board  of  Supervisors  v.  Farwell, 

25  lU.  163,  167,  465 

Board,  etc.,  of  St.  Louis  v. 

Shields,  62  Mo.  247,  21 

Board  of  Supervisors  of  Schuyler 

Co.  v.  The  People,  25  111.  181,    259 
Board,  etc.,  of  Tippecanoe  Co.  v. 

Cox,  6  Ind.  403,  410 

Board,  etc.,  of  Warren  Co.  v. 

Klein,  51  Miss.  807,  414 

Bolles  V.  Town  of  Brimfield,  120 

U.  S.  759,  361,  376 

Bond  v.  Greenwald,  4  Heisk.  453,   318 
Bonham  v.  Needles,  103  IT.  S. 

648,  425 

Bonner  v.  City  of  New  Orleans, 

2  Woods  135,  386 

Book  V.  Earl,  87  Mo.  246,  75 

Booth  V.  Board  of  Comrs.  of  Cass 

Co.,  84  Ind.  428,  536 

Booth  V.  Town  of  Woodbury,  32 

Conn.  118,  161 

Booth  V.  Warrington,  4  Brown  P. 

C.  163,  ,  559 

Boro  V.  Phillips  Co.,  4  DUlon 

216,  410 

Borough  of  Dunmore's  Appeal, 

52  Pa.  St.  374,  34,  38 

Borough  of  Millerstown  v.  Fred- 
erick, 114  Pa.  St.  435,  448 
Boss  V.  Hewitt,  15  Wis.  260,  389 
Boston,  etc.,  Co.  v.  Cambridge, 

163  Mass.  64,  26,  30 

Bowditch  V.  Superintendent,  168 

Mass.  239,  29 

Bowen  v.  Mayor,  etc.,  Co.  of 

Greensboro,  79  Ga.  709,  260 

Bracken  County  Court  v.  Robert- 
son County  Court,  6  Bush  69,      357 
Bradford  v.  City  and  Count}'  of 

San  Francisco,  112  Cal.  537,  51 

Bradish  v.  Lucken,  38  Minn.  186,  437 
Bradley  v.  Ballard,  55  111.  413, 

344  543 
Brady  v.  Bayonne,  28  N.  J.  379,  '  25 
Brainerd  v.  New  York,  etc.,  Co., 

25  N.  Y.  496,  6 

Branch  v.Comrs.  of  Sinking  Fund, 

80  Va.  427,  453,  466 

Brannon  v.  County  Court,  33  W. 

Va.  789,  61 

Brannon  v.  Hursell,  112  Mass.  63,  394 
Brashear  v.  City  of  Madison,  142 

Ind.  685,  53 


Braun  v.  Board,  66  Fed.  R.  476,  80 
Braun  v.  Sauerwein,  10  Wall.  218,  559 
Breckenridge  Co.  v.  McCracken, 

61  Fed.  R.  191,  539 

Brenham  v.  San  Jose,  24  Cal.  585,  30 
Brewer  v.  Otoe  Co.,  1  Neb.  373, 

458,  540,  550,  561 
Brewer  Brick  Co.  v.  Inhabitants 

of  Brewer,  62  Me.  62,  216 

Brewis  v.  City  of  Duluth  and  Vil- 
lage of  Duluth,  9  Fed.  R.  747,     528 
Brewster  V.  Syracuse,  19  N.  Y.  116,   164 
Brewster  v.  "Wakefield,  22  How. 

(U.S.)  118,  393,395,396 

Brink  worth  v.   Brable,  45   Neb. 

647,  331 

Briscoe  v.  Bank  of  the  Common- 
wealth, 11  Pet.  257,  314 
Brocaw  v.  Gibson  Co.,  73  Ind.  543, 

229,  264 
Brodhead  v.  Citv  of  Milwaukee,  19 

Wis.  624,        ■  161, 186 

Brodie  v.  McCabe,  33  Ark.  690,  152 
Bronson  v.  Kinzie,  1  How.  310,  108 
Bronson  v.  Rodes,  7  Wall.  229, 

318,  320,  321 
Brooke  v.  City  of  Philadelphia, 

162  Pa.  St.  123,  58, 71 

Broughton  v.  Pensacola,  93  TJ.  S. 

266,  21 

Brown  v.  Board,  etc.,  of  Johnson 

Co.,  1  Greene  (la.)  486,  415 

Brown  v.  Bon  Homme  Co.,  1 S.  D. 

216,  28 

Brown  v.  City  of  Atchison,  39 

Kan.  37,  344, 351,  352 

Brown  v.  Comrs.  of  Sherman  Co., 

5  Fed.  R.  274,  401 

Brown  v.  Corry,  175  Pa.  St.  528,  78 
Brown  v.  Crego,  32  Iowa  498,  502 

Brown  v.  Denver,  7  Colo.  205,  21 

Brown  v.  Gates,  15  W.  Va.  131,  491 
Brown  v.  Ingalls  Tp.,  81  Fed.  R. 

485,  356 

Brown  v.  Ingalls  Tp„  86  Fed.  R. 

261,  475 

Brown  v.  Mayor,  etc.,  of  New 

York,  63  N.  Y.  239,  370 

Brown  v.  Merrick  Co.,  18  Neb.  355,  435 
Brown  v.  Milliken,  42  Kan,  769,  352 
Brown  v.  Spofford,  95  TJ.  S.  476,  452 
Brown  v.  Town  Board,  etc.,  77 

Wis.  27,  471 

Brown  v.  Winterport,  79  Me.  305,  29 
Brownell  v.  Greenwich,  114  N.  Y. 

518,  37 

Brownfield  v.  Houser,  30  Ore.  534,  522 
Brownsville  v.  Logue,  129  U.  S. 

493,  512 

Brush  V.  Carbondale,  78  111.  74,  16, 17 


TABLE    OF   CASES. 


XXIX 


[^Beferences  are  to  Pages.} 


Buchanan  v.  Litchfield,  102  TJ.  S. 
278,        47,  69,  269,  425,  427, 458,  462 
465,  476,  480,  533 
Budd  V.  Budd,  59  Fed.  E.  735,  77 

Buffalo,  etc..  Railroad  Co.  v.  Pot- 
tle, 23  Barb.  21,  168 
Bull  V.  Simms,  23  N.  Y.  570,            409 
Burgess  v.  Seligman,  107  U.  S.20,  429 
Burhop  V.  City  of  Milwaukee,  18 

Wis.  431,  434 

Burlington  v.  Beasley,  94  U.   S. 

310,  576 

Burlington  Water  Co.  v.   Wood- 
ward, 49  Iowa  58,         78,  83,  84,  103 
Burnham  v.  Brown,  23  Me.  400,      554 
Burnham  v.  City  of  Milwaukee,  69 

Wis.  379,  65,  539 

Burnhiselv.  Mrman,  22Wall.l70,  393 
Burr  V.  Carbondale,  76  111.  455, 

106,  252 
Burson  v.  Huntington,  21  Mich. 

415,  285 

Busch  V.  Baldrey,  11  Allen  367,  328 
Busenbarke  v.   Ramsey,  53  Ind. 

499  448 

Bush'v.  Dubuque,  69  Iowa,  233,  10 
Bush  V.  Geisey,  16  Ore.  355,  470 

Bush  V.  Stowell,  71  Pa.  St.  208,  554 
Bushnell  v.  Beloit,  10  Wis.  195,  186 
Butler  V.  Dunham,  27  111.  473,  164,  477 
Butler  V.  Horwitz,  7  Wall.  258,  318 
Butler  V.  Nevin,  88  111.  575,  24 

Butter  V.  Olds,  11  Iowa  1,  396 

Butterfleld  v.  Town  of  Ontario,  44 

Fed.  R.  171,  542 

Butterick  v.  Lowell,  1  Allen 

(Mass.)  172,  30 

Butz  V.  Muscatine,  8  Wall.  578, 

33,  154,  183,  494 


Cagwin  v.  Town  of  Hancock,  84 

N.  Y.  532,  448,  480,  481 

Cairo,  etc.,  R.  R.  Co.  v.  Sparta,  77 

111.  505,  232,  369 

CaldweU  v.  Wright,  25  111.  App. 

74,  31 

Calhoun  Co.  v.  Galbraith,  99  TJ.  S. 

214,  44,  293,  297 

California,  etc.,  R.  R.  Co.v.Oomrs. 

of  Butte  Co.,  18  Cal.  671,  229 

Callaway  Co.  v.  Foster,  93  U.  S. 

567,  44 

Callaway  Co.  v.  Nolley,  31  Mo. 

292,  550 

Camp  V.  Knox  Co.,  3  Lea  (Tenn.) 

199,  414 


Campbell  v.  City  of  Kenosha,  5 

Wall.  194,  193,  362,  375 

Campbell  v.  County  of  Polk,  3 

Iowa  467,  402,  542 

Campbell  v.  Polk  Co.,  49  Mo.  214,  410 
Cantillon  v.  Dubuque,  etc.,  E.  Co., 

78  Iowa  48,     '  263,  438 

Carey  v.  City  of  East  Saginaw,  79 

Mich.  73,  29 

Carlisle  v.  Terre  Haute,  etc..  Rail- 
road Co.,  6  Ind.  316,  168 
Carlyle  Water,  Light  and  Power 

Co.  V.  City  of  Carlyle,  31  111. 

App.  325,  78 

Carney  v.Village  of  Marseilles,  136 

111.  401,  '  433 

Carpenter  v.  District  Tp.  of  Union, 

58  Iowa  335, ,  561 

Carpenter  v.  People,  8  Colo.  426,  21 
Carr  v.  Le  Fevre,  27  Pa.  St.  413,  306 
Carr  v.  North  Liberties,  35  Pa.  St. 

324,  19 

Carr  v.  State,  127  Ind.  204,  402 

Carrier  v.  Town  of  Shawangunk, 

10  Fed.  R.  220,  461 

Carrol  V.  Board  of  Police,  28  Miss. 

38,  551 

Carroll  Co.  v.  Smith,  111  V.  S.  556, 

250,  469,  478,  539 
Carskaddon  v.  South  Bend,  141 

Ind.  596,  25 

Carter  v.  Cambridge,  etc..  Bridge 

Proprietors,  104  Mass.  236,  163 

Carter  v.  Dubuque,  35  Iowa  416,  31 
Case  V.  Dillon,  2  Ohio  St.  607,  44 

Cass  Co.  V.  Gillett,  100  U.  S.  585,  44 
Catron  v.  Lafayette  Co.,  106  Mo. 

659,  538 

Cedar  Rapids,  etc.,  Co.  v.  Boone 

County,  34  Iowa  45,  254 

Chaffee  v.  Granger,  6  Mich.  51,  23 
Chaffee  v.  Middlesex  R.  R.  Co., 

146  Mass.  224,  389 

Chaffee  Oo.v.  Potter,  142  U.  S.  355, 

269,  427,  474,  475.  484,  547,  574 
Chalk  V.  White,  4  Wash.  156,  495 

Chamberlain    v.    Burlington,    19 

Iowa  395,  31 

Chamberlain  v.  City  of  Cleveland, 

34  Ohio  St.  551,  79 

Chamberlain    v.  City  of  Tampa 

(Fla.),  23  So.  Rep.  572,  521,  523 
Chamberlain  v.  The  Painesville, 

etc..  Railroad,  15  Ohio  St.  225,  265 
Chambers  v.  Rubey,  47  Mo.  99,  555 
Chambers  County  v.  Clews,  21 

Wall.  317,  231,  564 

Champion  v.  Hartford,  etc.,  Co., 

45  Kan.  103,  393 


XXX 


TABLE    OF   CASES. 


Chancellor    v.  Wiggins,  4  B. 

Monroe  201,  555 

Chandler    v.  Bay  St.   Louis,  57 

Miss.  327,  421 

Chandler  v.  Reynolds,   19  Kan. 

249,  437 

Chandler  v.  Town  of  Attica,  18 

Fed.  R.  299,  247,  356 

Chanute  City  v.  Trader,  132  U.  S. 

210,  510 

Chapin  v.  Vermont,  etc.,  E.  Co., 

8  Gray  (Mass.)  575,  295,306 

Chapman  v.  County  of  Douglass, 

107  U.  S.  348,  351,  526,  530,  561 

Chapman  v.  Robertson,  6  Paige 

627,  396 

Charles  River  Bridge  v.  Warren 

Bridge,  7  Pick.  394,  192 

Cheaney  v.  Hooser,  9  B.  Hon. 

330,  178 

Cheeney  v.  Brookfleld,  60  Mo.  53, 

28,  471 
Chemung  Canal  Bank  v.  Super- 
visors, 5  Denio  517,  420 
Chesapeake  Bank  v.  Swain,  29 

Md.  483,  318 

Chicago,  etc..  Railroad  Co.  v.  Ad- 

ler,  56  111.  344,  20 

Chicago  &  R.  R.  Co.  v.  Aurora,  99 

111.  205,  164,  295,  440 

Chicago  R.  R.  Co.  v.  Board,  etc., 

of  Osage  Co.,  38  Kan.  597,  235 

Chicago,  Burlington  and  Quincy 
Ry.  Co.  V.  County  of  Otoe,  16 
Wall.  667,  129, 197, 199,  222,  224,  234 
Chicago,  etc.,  R.  R.  Co.  v.  Harris 

(Kan.),30Pac.  R.456,  264 

Chicago,  etc.R.  R.  Co.  v.  Make- 
peace, 44  Kan.  676,  264 
Chicago,  etc.,  R.  Co.  v.  Mallory, 

101  111.  583,  495,  527,  565 

Chicago,  etc.,  Railroad  Co.  v. 

Smith,  62  111.  268,  199 

Chicago,  etc.,  R.  Co.  v.  Stahley, 

62  Fed.  R.  363,  429 

Chickaming  v.  Carpenter,  106 

TJ.  S.  663,  276,  302 

Childs  V.  City  of  Anacortes,  5 

Wash.  452,  64 

Chilton  V.  Town  of  Gratton,  82 

Fed.  R.  873,  546 

Chiniquy  v.  People,  78  111.  570,       233 
Chisholm  v.  City  of  Montgomery, 

2  Woods  584,  480 

Choisser  v.  People,  140  111.  21, 

35, 164,  166,  167,  364,  369,  565 
Chouteau  v.  Allen,  70  Mo.  290,  29 
Church  V.  Howard,  17  Hun  5,  318 
Churchill  v.  Walker,  68  Ga.  681,  21 
Churchman  v.  Martin,  54Ind.  380,  318 


IBeferences  are  to  Pages.'] 

Cincinnati  v.  Church,  8  Ohio  298,  550 
Cincinnati  v.  Gwynne,  10  Ohio 

192,  16 

Cincinnati,  etc..  Railroad  v. 

Comrs.  of  Clinton  Co.,  1  Ohio 

St.  77,  495 

Cissell  V.  Pulaski  Co.,  10  Fed.  R. 

891,  421 

Citizens'  Bank  v.  City  of  Terrell, 

78  Tex.  456,  461 

Citizens',  etc.,  Assn.  v.  Perry 

County,  156  U.  S.  692,     251, 332, 337 

481 


City  V.  Laibson,  9  Wall.  477, 

33,382,552,554 
City  Council,  etc.,  v.  Hickman, 

57  Ala.  338,  488 

City  of  Alma  v.  Guaranty  Sav. 

Bank,  60  Fed.  R.  203,  293, 348 

City  of  Alma  v..  Loehr,  42  Kan 

368, 
City  of  Ashland  v.  Culbertson 

(Ky.),  44S.  W.  R.  441, 
City  of  Atchison  v.  Butcher,  3 

Kan.  104, 
City  of  Atchison  v.  State,  34  Kan. 

379, 
City  of  Aurora  v.  West,  7  Wall. 

125, 
City  of  Aurora  v.  West,  22  Ind. 


519 

66 

340 

523 


6 


349 
City  of  Baltimore  v.  City  of  New 

Orleans,  45  La.  Ann.  526,  29 

Citv  of  Bloomington  v.  Perdue, 

99  111.  329,  94 

City  of  Bloomington  v.  Smith, 

123  Ind.  41,  310,548 

City  of  Brenham  v.  Brenham 

Water  Co.,  67  Texas  542,  23 

City  of  Brenham  v.  German 

American  Bank,  144  U.  S.  173, 

112,  128,  140,  141,  349 
428,  473,  569,  570 
City  of  Bridgeport  v.  Railroad  Co., 

15  Conn.  475,  8,  9,  36 

City  of  Bryan  v.  Page,  51  Tex. 

532,  9,  23,  24,  25,  29 

City  of  Burrton  v.   Harvey  Co. 

Sav.  Bank,  28  Kan.  390,  401 

Citv  of  Cadillac  v.    Woonsocket 

I'nst.,  58  Fed.  R.  935,  356,  484 

City  of  Cairo  v.  Campbell,  116  111. 

305,  92 

City  of  Cairo  v.  Zane,  149  U.  S. 

122,  331,  394,  397 

City  of  Central  v.  Wilcoxen,  3 

Colo.  566,  408 

City  of  Chicago  v.  Hasley,  25  111. 

485,  544 


TABLE    OF   CASES. 


XXXI 


[References  are  to  Pages.'] 


CSty  of  Chicago  v.  People,  56  111. 

327,  414 

Citv  of  Chicago  v.  Sexton,  115  111. 

230,  93, 94 

City  of  Cleveland  v.  State  Bank  of 

Ohio,  16  Ohio  St.  236,  28 

Citv   of  Clinton  v.  Walliker,  98 

Iowa  655,  67,  80 

City  of  Cincinnati  v.  Anderson,  3 

Ohio  Dec.  406,  324 

City  of  Cincinnati  v.  Evans,    5 

Ohio  St.  594,  550 

City  of  Coldwater  v.  Tucker,  36 

Mich.  474,  26 

City  of  Connersville  v.  Conners- 

ville  Hydraulic  Co.,  86  Ind.  184, 

471,513,542,543 
City  of  Council  Bluffs  v.  Stewart, 

51  Iowa  285,  54,  71,  91,  519 

City  of  Crawfordsville  v.  Braden, 

130  Ind.  149,  8,  11 

City  of  Davenport  v.  Peoria  Ins. 

Co.,  17  Iowa  276,  23 

City  of  Detroit  v.  Detroit,  etc.. 

Plank  E.  E.  Co.,  43  Mich.  140,     164 
City  of  Detroit  V.  Jackson,  1  Doug. 

106,  25 

City  of  East  St.  Louis  v.  East  St. 

Louis,  98  111.  415,  77 

City  of  East  St.  Louis  v.  Flanni- 

gan,  26  111.  App.  449,  72 

City  of  East  St.  Louis  v.  Maxwell, 

99  111.  439,  350 

City  of  East  St.  Louis  v.  The  Peo- 
ple, 124  111.  655,  109 
City  of  East  St.  Louis  v.  Wehrung, 

50  111.  28,  13 

City  of  Elizabeth  v.  Force,  29  N. 

J.  Eq.  587,  290,  453 

City  of  Emporia  v.  Norton,13  Kan. 

569,  37 

City    of  Emporia  v.  Partch,    21 

Kan.  202,  216 

City  of  Evansville  v.  State,  118 

Ind.  426,  21 

City  of  Galena  v.  Amy,  5  Wall. 

705,  33,  152,  490 

City  of  Galena  v.  Corwith,  48  111. 

423,  23,  106,  112 

City  of  Galveston  v.  Heard,  64 

Tex.  420,  67 

City  of  Guthrie  v.  New  Vienna 

Bank,  4  Okla.  194,  100,  101 

Citv  of  Guthrie  v.  Territory,  ex  rel. 

Losey,  1  Okla.  188,  101 

City  of  Hannibal  v.  Fauntleroy, 

105  U.  S.  408,  376 

City  of  Henderson  v.  Seed  (Ky.), 

2  S.  W.  E.  770,  347 


City  of  Huron  v.   Second  Ward 

Sav.  Bank,  86  Fed.  E.  272, 

347,  354,  355, 484,  563 
City  of  Indianapolis  v.  Indiana- 
polis Gas  Co.,  66  Ind.  396,  13,  14,21 
City  of  Indianapolis  v.  Indiana- 
polis Home,  etc.,  50  Ind.  215,       34 
City  of  Indianapolis  v.  McAvoy, 

86  Ind.  587,  20 

City  of  Indianapolis  v.  Wann,  144 

Ind.  175,  28 

City  of  Indianola  v.    Jones,    29 

Iowa  282,  26 

City  of  JeSersonville  v.  Myers,  2 

Ind.  App.  532,  539 

City  of  Jefferson villev.  Patterson. 

26  Ind.  15,  384,  563 

City  of  Kansas  v.  Flannagan,  69 

Mo.  24,  9,  24 

City    of  Kenosha  v.   Lamson,  9 

Wall.  477,  6,  380 

City  of  Kokomo  v.   Mahan,  100 

Ind.  242,  16 

City  of  Lafayette  v.  Cox,  5  Ind. 

38,  8,  10,  117 

City  of  Laporte  v.  Gamewell,  etc., 

Co.,  146  Ind.  466,  53,  347 

City  of  Lawrence  v.  Killian,  11 

Kan.  499,  23 

City  of  Leavenworth  v.  Mills,  6 

Kan.  288,  176 

Citv  of  Lexington  v.   Butler,  14 

Wall.  282,  298,  304,  380,  382 

383,  392,472,552,554 
City  of  Litchfield  v.   Ballon,  114 

U.  S.  190,  92 

City  of  Logansport  v.  Blakemore, 

17  Ind.  318,  25 

City  of  Logansport  v.  Dykeman, 

116  Ind.  15,  95 

City  of  Los  Angeles  v.  Teed,  112 

Cal.  319,  51 

City  of  Ludlow  v.  Board  of  Educa- 
tion (Ky.),  29  S.  W.  E.  854,  56 
City  of  Lynchburg  v.  Nowell,  20 

Gratt.  (Va.)  601,  339,  340 

City  of  Madison  v.  Smith,  83  Ind. 

502,  240 

Citv  of  Mound  City  v.  Snoddy,  53 

Kan.  126,  30 

City  of  New  Albany  v.  McCulloch, 

127  Ind.  500,  53,  67,  77,  93,  102 

City  of  New  London  v.  Brainard, 

22  Conn.  552,  226 

City  of  New  Orleans  v.  United 

States,  49  Fed.  E.  40,  545 

City  of  Norfolk  v.  Babcock,  22 Neb. 

614,  118 

City  of  Ogden  v.  Bear  Lake,  etc., 

Co.,— Utah— ,  9 


XS511 


TABLK    OP   CASES. 


[Beferences  are  to  Pages.} 


City  of  Oil  City  v.  Oil  City  Works, 

152  Pa.  St.  348,  16 

City  of  Ottawa  v.  Carey,  108  U.  S. 

110,  222 

Citv  of  Paris  v.  Cracraft,  85  111. 

294,  545 

City  of  Pekin  v.  Reynolds,  31  111.    . 

529,  298,  408,  414 

City  of  Philadelphia  v.  Field,  58 

Pa.  St.  320,  163 

City  of  Port  Huron  v.  McCall,  46 

Mich.  565,  10 

Citv  of  Poughkeepsie  v.  Quintard, 

136  N.  Y.  275,  347 

City  of  Quincy  v.  Jones,  76  111. 

231,  15 

City  of  Raleigh  v.  Peace,  101   N. 

Car.  32,  8 

City  of  Reading  v.  Keppelman,  61 

Pa.  St.  233,  21 

City  of  Richmond  v.  McGirr,  78 

Ind.  192,  113,  117 

City  of  Richmond  V.  Powell  (Ky . ) , 

27  S.  W.  R.  1,  55,  80 

City  of  Rochester  v.  Quintard,  136 

N.  Y.  221,  274 

City  of  Sacramento  v.  Kirk,  7  Cal. 

419,  25 

City  of  San  Antonio  v.  Lane,  32 

Tex.  405,  449 

City  of  San  Antonio  v.  Mickle- 

john,  33  S.  W.  R.  737,  90 

City  of  Scranton  v.  Hyde  Park 

Gas  Co.,  102  Pa.  St.  382,  414 

City  of  Shawneetown  v.  Baker, 

85  111.  563,  30 

City  of  Sherman  v.  Langham 

(Tex.),  40  S.  W.  R.  140,  494 

Citv  of  Somerville  v.  Dickerman, 

127  Mass.  272,  9 

Citv  of  Springfield  v.  Edwards, 

84  111.  626  72,  74,  81,  85 

86,  87,  92,  519, 522 
City  of  St.  Louis  v.  Armstrong, 

56  Mo.  298,  30 

City  of  St.  Louis  v.  Bofflnger,  19 

Mo.  15,  16 

City  of  Syracuse  v.  Reed,  46  Kan. 

520,  342 

City  of  Terre  Haute  v.  Lake,  43 

Ind.  480,  -  24 

City  of  Terrill  v.  Dessaint,  71  Tex. 

770,  60,  84 

City  of  Valparaiso  v.  Gardner,  97 

Ind.  1,  53,  67,  77,  84,  102 

City  of  Vieksburg  v.  Lombard, 

51  Miss.  Ill,  112 

City  of  Vincennes  v.  The  Citi- 
zens' Gas  Light  Co.,  132  Ind. 
^    114,  /.       84 


City  of  Waco  v.  Prather,  —  Tex. 

Civ.  App.  — ,  11 

City  of  Wahoo  v.  Reeder,  27  Neb. 

770,  2 

City  of  Waxahachie  v.  Brown, 

67  Tex.  519,  70,  71 

City  of  Williamsport  v.  Common- 
wealth, 84  Pa.  St.  487, 

23,  112,  113, 120 
City  of  Wyandotte  v.  Zeitz,  21 

Kan.  649,  23,  401 

Claffin  v.  Inhabitants  of  Hopkins- 
ton,  4  Gray  502,  121 
Claiborne  v.  Brooks,  111  U.  S. 

400,  128,  129,  135,  139 

140,  145,  273,  533 
Clark  V.  Bert,  2  Kan.  App.  407,  526 
Clark  V.  City  of  Davenport,  14 

Iowa  494,  494 

Clark  V.  City  of  Des  Moines,  19 

Iowa  199,  26,  28,  31,  32,  402 

404,  407,  409,  411,  415,  460,  469,  471 
472,  480,  542 
Clark  V.   City  of   Janesville,   10 

Wis.  136,  186 

Clark  V.  Dayton,  6  Neb.  192,  499 

Clark  V.  Evans,  66  Fed.  R.  263, 

451,  453 
Clark  V.  Hancock  Co.,  27  111.  305,  167 
Clark  V.  Iowa  City,  20  Wall.  583, 

6,  383,  392,  550,  553,  554 
Clark  V.  Janesville,  10  Wis.  135,  116 
Clark  V.  Lyon,  8  Nev.  181,  29 

Clark  V.  Polk  Co.,  19  Iowa  248, 

404,  407,  409.  470,  542 
Clark  V.  Saline  Co.,  9  Neb.  516,  344 
Clark  V.  Thompson,  37  Iowa  536,  2 
Clark  V.  Washington,  12  Wheat. 

40,  13,  25 

Clark  V.  Wolf,  29  Iowa  197,  528 

Clarke  v.  Board,  etc.,  27  111.  305, 

259,  455 
Clarke  v.  Johnson,  54  III.  296,  285 
Clawson  v.  McCune's  adm'r,  20 

Kan.  337,  549 

Clay  Co.  V.  McAleer,  115  g.  S. 

16,  153,  515 

Clay  Co.  V.  Soc.  for  Sav.,  104  IT. 

S.  579,  474 

Clearwater  v.  Meredith,  1  Wall. 

25,  168 

Clements  v.  Anderson,  46  Miss. 

581,  550 

Clements  v.  Lee,  114  Ind.  397,         26 
Clews  V.  County  of  Lee,  2  Woods 

474,  502 

Cloud  V.  Lawrence,  12  Wash.  163,  411 
Cloud  V.  Town  of  Sumaa,  9  Wash. 

399,  411 

Clough  V.  Hart,  8  Kan.  487,  28 


TABLE    OF   CASES. 


XXXUl 


[Beferences  are  to  Pages.} 


Coast  Line  Railroad  Co.  v.  City  of 

Savannah,  30  Fed.  R.  646,  458 

Coates  V.  Campbell,  37  Minn.  498,  217 
Cockerell  v.  Oholmeley,  1  Rush. 

&  M.  418-424,  288 

Coe  V.  Caledonia,  etc.,  R.  R.  Co, 

27  Minn.  197,  229 

Coffin  V.  Board  of  Comrs.,  57  Fed. 

R.  137,  105,  128,  485 

Coifln  V.  City  of  Indianapolis,  59 

Fed.  R.  221,  349 

Coffin  V.  Nantucket,  11  Cush.  438,  13 
Cohn  V.  Goldman,  76  N.  Y.  284,  565 
Cole  V.  City  of  LaGrange,  113  U.  S. 

1  #  222 

Col'erv.  Cleburne,  131  U.  S.  162, 

281,  283,  284 
Collins  V.  Gilbert,  94  U.  S.  753,  452 
Collins  V.  Hatch,  18  Ohio  523,  10 

Collins  V.  Thayer,  74  111.  138,  555 

Collins  V.  Welsh,  58  Iowa  72,  31 

Colton  V.  Hanchett,  13  111.  615,  17 
Columbus,  etc.,  R.  Co.  v.  Board, 

65  Ind.  427,  252 

Comanche  Co.  v.  Lewis,  133  U.  S. 

198,  337 

Commercial  Nat.  Bank  y.  City  of 

Portland,  24  Ore.  188,  411 

Commercial  Bank  v.  Hughes,  17 

Wend.  (N.  Y.)  94,  408 

Commercial  Nat.  Bank  v.  lola,  2 

Dillon  (C.  C.)  353,  22,  158,  217 

223,  377 
Commissioners  v.  Block,  99  U.  S. 

686,  546 

Commissioners  v.  Booles,  94  U.  S. 

104,  356,  425 

Com.  V.  Chesapeake,  etc.,  Co.,  32 

Md.  501,  6,  399 

Comrs.  V.  Jackson,  165  111.  17,  67 

Comrs.  V.  Keller,  6  Kan.  510, 

413,  414,  416,  469 
Comrs.  V.  Loague,  129  U.  S.  493; 

153,  498 
Comrs.  V.  Perkins,  43  Pa.  St.  400,  488 
Comrs.  V.  Sellew,  99  U.  S.  624,  504 
Comrs.  V.  State,  45  Ala.  399,  35 

Comrs.  V.  Zimmerman  (Ky.),  41 

S.  W.  R.  428,  346 

Comrs.  of  Dodge  Co.  v.  Chandler, 

96  U.  S.  205,  577 

Comrs.  of  Douglas  Co.  v.  Bolles, 

94  U.  8.  104,  346,  447,  460,  474 

478,  484 
Comrs.  of  Highways  v.  Comrs.  of 

Highways,  100  111.  631,  435 

Comrs.  of  Jefferson  Co.  v.  People, 
.  5  Neb.  127,  163 

Comrs.  of  Johnson  Co.  v.  January, 

94  U.  S.  202,  425,  460,  479 

MuN.  Sb. — iii 


Comrs.  of  Johnson  Co.  v.  Thayer, 

94  U.  S.  631,     234,  236,  253,  262,  477 
Comrs.  of  Knox  Co.  v.  Aspinwell, 

21  How  539,  243,  383,  391,  454 

460,  474 
Comrs.   of  Knox  Co.  v.  Nichols, 

14  Ohio  St.  260,  231,  243 

Comrs.  of  Leavenworth  Co.  v.  Hig- 

ginbotham,  17  Kan.  62,         439,  549 
Comrs.   of  Leavenworth   Co.   v, 

Kellar,  6  Kan.  510,         471,  542,  549 
Comrs.   of  Leavenworth  Co.   v. 

Miller,  7  Kan.  479,  171, 172, 173, 174 
175,  204,  224 
Comrs.  of  Marion  Co.  v.  Clark,  94 

U.  S.  278,  274,  284,  297,340,441,  444 
452,  468,  478,  484 
Comrs.  of  Marion  Co.  v.  Harvey 

Co.,  26  Kan.  181,  437 

Comrs.  of  Morris  Co.   v.  Hinch- 

man,  31  Kan.  729,  483,  528 

Comrs.  of  Ottowa  Co.  v.  Nelson, 

19  Kan.  234,  437 

Comrs.  of  Sedgwick  Co.  v.  Bailey, 

11  Kan.  631,  496 

Comra.   of   Sedgwick   Co.    v. 

Bunker,  16  Kan.  498,  437 

Comrs.  of  Shawnee  Co.  v.  Carter, 

2  Kan.  115,  365,  401,  402 

Comrs.  Court  v.  Moore,  53  Ala.  25. 

471,  542 
Comrs.   Court  v.  Rather,  48  Ala. 

433,  496 

Comrs.  Court  of  Limestone  Co.  v. 

Rather,  48  Ala.  433,  491 

Commonwealth  v.  Comrs.,  6  Bin. 

(Pa.)  5,  515 

Commonwealth  v.  Comrs.,  37  Pa. 

St.  277,  491,  502 

Commonwealth  v.  Comrs.  of  Alle- 
ghany Co.,  32  Pa.  St.  218, 

180,  495,  496 
Commonwealth  v.  Curtis,  9  Allen 

266,  12 

Commonwealth  V.  Emigrants'  Sav. 

Bank,  98  Mass.  12,  290 

Commonwealth  v.  Erie,  etc.,  Ry. 

Co.,  27  Pa.  St.  339,  9 

Common  wealthy.  McOafferty,  145 

Mass.  384,  13 

Commonwealth    v.    McWilliams, 

11  Pa.  St.  61,  180 

Commonwealth  v.  Perkins,  43  Pa. 

St.  400,  180 

Commonwealth  v.  Pittsburg,  34 

Pa.  St.  496, 

112,  130,  154,  491,  494,  496,  502 
Commonwealth  v.  Pittsburg,  41 

Pa.  Ht.  278,  180,  267 


XXXIV 


TABLE   OF   CASES. 


l^Beferences  are  to  Pages.'] 


Commonwealth  v.   Pittsburg,   43 

Pa.  St.  391,  232,  233 

Commonwealth  v.  City  of  Pitts- 
burg, 88  Pa.  St.  66,  524 
Commonwealth  v.   Plaisted,    148 

Mass.  875,  12 

Commonwealth  v.  Savings  Bank, 

98  Mass.  12,  453 

Commonwealth  v.Wooster,  3  Pick. 

462,  12 

Commonwealth  of  Va.  v.  Chesa- 
peake &  Ohio  Coal  Co.,  32  Md. 

501,  395 

Comstock  V.  City  of   Syracuse,  5 

N.  Y.  Supp.  874,  76 

Concoran  v.  Chesapeake  &  Ohio 

Canal  Co.,  94  U.  S.  741,  528 

Concord  v.  Eobinson,   121   U.  S. 

165,  140,  141,  254,  480 

Conklin  v.  El  Paso,  44  S.  W.  R. 

879,  988,  350 

Conley  v.  Fleming,  14  Kan.  381,  518 
Connor  v.  City  of  Paris,  187  Tex. 

32,  10 

Consolidated  Assn.  v.  Avegno,  28    • 

La.  Ann.  552,  285 

Converse  v.  City  of  Fort  Scott,  92 

V.  S.  503,  271,  581 

Cook  V.  City  of  Beatrice,  32  Neb. 

80,  260,  434,  521 

Cook  V.  The  Continental  Insur- 
ance Co.,  70  Mo.  610,  555 
Cook  V.  Courtright.  40  Ohio  St. 

248,  563 

Cooke  V.  United  States,  12  Blatch- 

ford(U.  S.)43,  285 

Cooke  V.  United  States,  91  U.  S. 

389,  453 

Cooper  V.  Town  of  Thompson,  13 

Blatchf.  434,  383 

Coopers  v.  San  Jose,  55  Cal.  599,  19 
Coosaw  Mining  Co.  v.  S.  Car.,  144 

U.  S.  550,  9 

Copper  V.  Mayor,  44  N.  J.  Law 

634,  460 

Cornell  University  v.  Village  of 

Maumee,  68  Fed.  R.  418,  466 

Corporate  Powers  of  City  of  Coun- 
cil Grove,  20  Kan.  619,  362 
Corp.  of  Blufiton  v.  Studebaker, 

106  Ind.  129,  8 

Corpus  Christi  v.  Woessner,  58 

Tex.  462,  83,  84 

Cotton  v.  New  Providence,  47  N. 

J.  L.  401,  539 

Coulson  V.  Portland,  1  Deady  (C. 

C.)  481,  16,  104 

County  Corns,  v.  Chandler,  96  U. 

S.  205,  161,  500 


County  Corns,  v.  King,  13  Fla. 

451,  492, 524 

County  Court  v.  Boreman,  34  W. 

Va.  362,  61 

County  Judge,  etc.,  v.  R.  R.  Co., 

5  Bush  225,  357 

County  of  Bates  v.  Winters,  97  U. 

S.  83,  237,  257,  276,  479 

County  of  Beaver  v.  Armstrong, 

44  Pa.  St.  63,  6,  379,  391 

County  of  Callaway  v.  Foster,  93 

U.  S.  567,  261,  301,  357 

County  of  Casav.  Gillett,  100  U.  S. 

585,  874, 469 

County  of  Cass  v.   Johnston,  95 

U.  S.  360,  250 

County  of  Cass  v.  Jordan,  95  U.  S. 

372,  350,  351 

County  of  Cass  v.  Shores,  95  U.  S. 

375,  300, 575 

County  of  Chicot  v.  Lewis,  103 

U.  S.  164,  271 

County  of  Clay  v.  Society  for  Sav- 
ings, 104  U.  S.  579,  481 
County  of  Cook  v.  Chicago  Indus- 
trial School  for  Girls,  125  111. 

540,      ■  226 

County  of  Dallas  v.  MacKenzie, 

94  U.  S.  660,  456,  473 

County  of  Daviess  v.  Heidekoper, 

98  U.  S.  98,  244,  301 

County   of  Greene  v.  Daniel,  102 

U.  S.  187,      292,  302,  385,  492,  547 
County  of  Hardin  v.  McFarlan,  82 

111.  139.  440 

County  of  Henry  v.  Nicolay,  95  U. 

S.  619,  275,  449 

County   of  Jasper  v.  Ballon,  103 

U.  S.  745,  346,  354,  356,  361 

County  of  Jefferson  v.  Hawkins, 

23  Fla.  223,  353 

County  of  Kankakee  v.  iEtna  Life 

Ins.  Co.  106  U.  S.  668,  282,  300 

County    of    Lawrence  v.    N.  W. 

R.  Co.,  32  Pa.  St.  144,  341 

County  of  Leavenworth  v.  Barnes, 

94  U.  S.  70,  234 

County  of  Livingston  v.  Darling- 
ton, 101  U.  S.  407,  164 
County  of  Lynd  v.  The  County, 

16  Wall.  6,  301 

County  of  Macon  v.  Shores,  97  U. 

S.272,  543 

County  of  Montgomery  v.  Auch- 

ley,  92  Mo.  126,  538 

County  of  Moultrie  v.  Fairfield, 

105  U.  S.  370,  253 

County  of  Moultrie  v.  Rocking- 
ham, etc..  Bank,  92  U.  S.  631, 

346,  356,  425 


TABLE   OF   CASES. 


XXXV 


[^Beferences  are  to  Pages.'] 


County  of  Piatt  v.  Gerrard,  12 

Neb.  244,  353 

County  of  Ralls  v.  Douglass,  105 

TJ.  S.  728,  234,  282, 438,  464,  543 

County  of  Randolph  v.  Post,  93 

U.  S.  502,  232 

County  of  Schuyler  v.  Thomas,  98 

U.  S.  169,  234 

County  of  Scotland  v.  Thomas,  94 

U.  S.  682,  275,  428,  468 

County  of  St.  Charles  v.  Powell, 

22  Mo.  525,  550 

County  of  Tipton  v.  Locomotive 

Works,  103  U.  S.  523,  352 

County  of  Warren  v.  Marcy,  96 

TJ.  S.  110,  468 

County  of  Warren  v.  Marcy,  97 

U.  S.  96,  346,  460,  468,  484,  498 

County  of  Wilson  v.  National 

Bank,  103  U.  S.  770,      253,  292,  308 
Covington,  etc.,  R.  R.  Co.  v.  Ken- 
ton Co.  Ct.,  12  B.  Monroe  144,     168 
Cowdrey  v.  Caneadea,  16  Fed.  R. 

532,  28,  248,  356,  377,  480 

Coy  V.  Lyons  City,  17  Iowa  1, 

154,  489,  490,  494,  497 
Craft  V.  Loflnck,  34  Kan.  365,  36,  437 
Craig  V.  Chicot  Co.,  40  Ark.  233,  423 
Craig  V.  The  City  of  Vicksburg, 

31  Miss.  216,  306 

Craig  V.  Mo.,  4  Pet.  410,  314 

Craig  V.  Town  of  Andes,  93  N.  Y. 

405,  239 

Crampton  v.  Zahriskie,  101  TJ.  S. 

601,  523 

Crane  v.  Fond  du  Lac,  16  Wis. 

196,  2 

Crawford  Co.  v.  Wilson,  7  Ark. 

214,  420 
Creighton  v.  San  Francisco,  42 

Cal.  446,  33,  36 

Creston  Water-works  Co.  v.  City 

of  Creston,  101  Iowa  687,  78 

Crudup  V.  Ramsey,  54  Ark.  168,  550 
Crump  V.  TJ.  S.  Mining  Co.,  7 

Gratt.  (Va.)  352,  434 

Crogster  v.  Bayfield   County 

(Wis.),  74  N.  W.  R.  635,  71 

Cromwell  v.  County  of  Sac,  96  TJ. 

S.  51,  389,  393,  394,  395,  397,  444 
446,  452,  460,  468,  473,  542 
Crook  V.  People,  106  111.  237,  21 

Crosby  v.  New  London,  etc.,  R. 

Co.,  26  Conn.  121,  380,  392 

Cross  V.  Allen,  141  TJ.  S.  528,  428 

Crow  V.  Oxford  Tp.,  119  U.  S. 

215,  336,  479 
Crowder  v.  Town  of  Sullivan,  128 

Ind.  486,  53,  65,  77,  102 

Cudden  v.  Eaatwick,  Salk.  183,  2 


Culbertson  v.  City  of  Fulton,  127 

111.  30,  66,  68,  81,  520 

Cumberland  Co.  Supervisors  v. 

Randolph,  89  Va.  614,  362 

Curiae  v.  Abadie,  25  Cal.  502,         321 
Curry  v.  Board  of  Supervisors,  61 

Iowa  71,  434 

Curry  v.  Sioux  City,  62  Iowa  102,      2 
Cuyler  v.  Trustees,  etc.,  of  Roch- 
ester, 12  Wend.  165,  410 


D 


Daggett  V.  Colgan,  92  Cal.  53,  226 
Daily  v.  City  of  Columbus,  49 

Ind.  169,  117 

Dakota  Co.  v.  Glidden,  113  TJ.  S. 

222,  354 

Dallas  Co.  v.  Huidekoper,  101  TJ. 

S.  81,  277 

Dalrymple  v.  Town  of  Whiting- 
ham,  26  Vt.  346,  408,  469 
Dana  v.  San  Francisco,  19  Cal. 

486,  407,  409 

Danielly  v.  Cabaniss,  52  Ga.  211, 

16,  164,  233 
Danielly  v.  Cabaniss,  25  Ga.  211,  233 
Daniels  v.   Long  (Mich.),   69 

N.  W.  R.  1112,  495 

Darling  v.  Rogers,  7  Kan.  592,  21 

Dartmouth  College  v.  Woodrufi, 

4  Wheaton  518,  459 

Davenport  v.  County  of  Dodge, 

105  U.  S.  237,  501 

Davenport    v.     Kleinschmidt,    6 

Mon.  502,       80,82,91,102,103,520 
Daviess  Co.  v.  Dickinson,  117 TJ.  S. 

657,  28,  145,  268,  378 

464,  465,  480,  525 
Daviess   Co.    Ct.  v.  Howard,  13 

Bush  (Ky.1  101,  340 

Davis  V.  Board,  23  Neb.  262,  561 

Davis  V.  City  of  Des  Moines,  71 

Iowa  500,  67,  79 

Davis  V.  County  of  Yuba,  75  Cal. 

452,  295 

Davis  V.  Mayor,  93  N.  Y.  250,  26 

Davis  V.  Tallcott,  12  N.  Y.  184,  527 
Davis  &  Co.  V.  Dumont,  37  Iowa 

47,  434 

Daws  V.  Town  of  Elmwood,  24 

Fed.  R.  114,  297 

Day  V.  Green,  4  Cush.  433,  13 

Dean  v.  Gleason,  16  Wis.  18,  •  437 
De  Clerq  v.  Hager,  12  Neb..  185,  57 
De  Cordova  v.  Galveston,  4  Tex. 

470,  550,  562 

Deere  v.  Rio  Grande  Co.,  33  Fed. 

R.  823,  489 


XXXVl 


TABLE    OF   CASES. 


[jBe/erences  are  to  Pages.'] 


Delafield  v.  State  of  Illinois,  2 

Hill  (N.  Y.)  159,  30,  306 

Deland  v.  Piatt  Co.,  54  Fed.  E. 

823,  146 

Demarest  v.  New  York,  74  N.  Y.     . 

161,  21 

Denison  v.  City  of  Columbus,  62 

Fed.  E.  775,  263,  375 

Dennis  v.  Maynard,  15  111.  477,         33 
Dennis  v.  Table  Mountain  Water 

Co.,  10  Cal.  369,  402 

Denny    v.   City  of  Spokane,    79 

Fed.  E.  719,  80,  411 

Denny  v.  Denny,  113  Ind.  22,         522 
Depau  V.   Humphreys,   8    Mart. 

(N.  S.)  1,  396 

Depew  V.  Wheelan,  6  Blackf.  485,  548 
Des    Moines  Co.   v.   Harker,   34 

Iowa  84,  2 

Des  Moines  Gas  Co.v.  Des  Moines, 

44  Iowa  505,  16,  18 

Devereaux  v.  City  of  Brownsville, 

29  Fed.  E.  742,  152 

De  Yoss  V.  City  of  Eichmond,  18 

Gratt.  (Va.)338,  480,112 

Dewev  v.  Lins,  57  Iowa  235,  561 

Deyo  V.  Otoe  Co.,  37  Fed.  E.  246, 

862,  479 
Dickinson    v.    Poughkeepsie,     75 

N.  Y.  65,  24 

Diggs  V.  Lobsitz,  4  Okla.  232,  410,  413 
Dishon  v.  Smith,  10  Iowa  212,  518 

District  of  Columbia  v.  Cornell, 

130  U.  S.  655,  407,  420,  453 

Dively  v.  City  of  Cedar  Falls,  27 

Iowa  227,  84,  519 

Dixon  Co.  V.  Field,  111  U.  S.  83, 

48,  69,  234,  258,  269,  333,  336,  458,  461 

462,  464,  475,  478,  480,  483,  484,  485 
522,  525,  547 
Dodd  V.  Hartford,  25  Conn.  232, 

16,  18 
Dodge  V.  County  of  Platte,  82  N.  Y. 

218,  479 

Dodge  County  Comrs.v.  Chandler, 

96  U.  S.  205,  202 

Donaldson  v.  County  of  Butler,  98 

Mo.  163,  538 

Donovan  v.  Mayor  of  New  York, 

33N.  Y.  291,  28 

Dooley  v.  Smith,  13  Wall.  604,         314 
Doon  Tp.  V.  Cummiifs,  142  U.  S. 

366,  46,  69,  70,  378,  427,  464,  563,  590 
Dore  v..  Milwaukee,  42  Wis.  108,  24 
Dorian  v.  City  of  Shreveport,  28 

Fed.  E.  287,  112,  146,  533 

Douglas  V.  County  of  Pike,  101 

U.  S.  677,  428,  430,  433 

Douglass  V.  Placerville,  18  Cal.  643,     9 


Douglass  v.  Virginia  City,  5  Nev. 

147,  23 

Dousman  v.  Milwaukee,  1  Pinn. 

(Wis.)  81,  38 

Downing  v.  Eugar,  21  Wend.  178,  200 
Dows  V.  Town  of  Elmwood,  34  Fed. 

E.  114,  284,  376 

Drake  v.  Phillips,  40  111.  388,  545 

Draper  v.  Springport,  104  U.  S. 

501,  288,  289 

Droze  v.  Parish  of  East  Baton 

Eouge,  36  La.  Ann.  307,  17 

Druiff  V.  Lord  Parker,  L.  E.,  5  Eq. 

Cas.  131,  288 

Dudley  v.  Board,  etc.,  80  Fed.  E. 

672,  383, 541 

Duke  V.  Brown,  96  N.  Car.  127, 

251,  457 
Duncombe  v.  The  City  of  Fort 

Dodge,  38  Iowa  281,  25 

Dunham  v.  Cincinnati  and  Penna. 

E.  E.  Co.,  1  Wall.  254,  398 

Durant  v.  Iowa  Co.,  1  Woolw.  (C. 

C.)  69,  71 

Dutchess,  etc.,  Co.  v.  Hachfleld, 

73  N.  Y.  226,  285,  453 

Dyer  v.  Covington  Tp.,  19  Pa.  St. 

200,  414 

Dyke  v.  Doherty,  (N.  Dak.) 

69  N.  W.  E.  200,  565 


E 


Earles  v.  Wells,  94  Wis.  285,  78 

Eastern  Tp.  Bank  v.  Eailroad  Co., 

40  Fed.  E.  423,  339 

East  St.  Louis  v.  Amy,  120  U.  S. 

600,  109,  153 

East  St.  Louis  v.  East  St.  Louis  G. 

L.  &  C.  Co.,  98  111.  415, 

78,  83,  84,  92, 102 
East  St.  Louis  v.  Flannigan,  26  111. 

App.  449,  86 

East  St.  Louis  v.  Zebley,  110  U.  S. 

321,  17, 524 

East  Tenn.  University  v.  Knox- 

ville,  6  Baxter  (Tenn.)  166,  2 

East  Union  Tp.  v.  Eyan,  86  Pa. 

St.  459,  408 

Eaton    V.   Boissonnault,   67   Me. 

540,  395 

Eaton    V.  Supervisors    of    Mani- 
towoc, etc.,  Co.,  44  Wis.  489,  2 
Eddy  V.  People,  127  111.  428,    448,  565 
Edinburgh,  etc.,  Co.   v.  City  of 

Mitchell,  1  S.  Dak.  593,  471 

Edwards  v.  Bates  Co.,  163  U.  S. 

269,  473,  555,  558 

Edwards  v.  Kearzey,  96  U.  S.  595,  152 


TABLE    OF   CASES. 


XXXVH 


[Meferences  are  to  Pages.'] 


Edwards   v.    United  States,   103 

U.  S.  471,  507,  508 

Eidemiller  v.  City  of  Tacoma,  14 

Wash.  376,  413,  417,  418 

Elder  v.  Dyer,  26  Kan.  604,  549 

Elliott  Co.  V.  Kitchen,  14  Bush 

289,  491 

Elliott  V.  Woodward,  18  Ind.  183,  548 
Elllis  V.  Carroll,  7  Neb.  381,  437 

Ellis  V.  Mills,  28  Tex.  584,  547 

Elmwood  V.  Marcy,  92  U.  S.  289,  432 
Elser  V.  City  of  Ft.  Worth,  —  Tex. 

-,  71 

Elwood  V.  Western  Union  Co.,  45 

N.  Y.  549,  564 

ElyriaGas,  etc.,  Co.  v.  Cityof  Ely- 

ria  (Ohio),  49  N.  E.  it.  335,    521,  522 
Emery  v.  Mariaville,  56  Me.  315, 

404,  409 
Emperor  of  Austria  v.  Day,  2  Giff. 

628,  314 

Empire  v.  Darlington,  101  U.  S, 

87,  276 

Enfield  v.  Jordan,  119  U.  S.  680,  298 
Enthoven  v.  Hoyle,  13  Q.  B.  372,  382 
Enthoven  v.  Hoyle  et  al.,  9  Eng. 

L.  and  Eq.  434,  294 

Erie  v.  Erie  Canal  Co.,  59  Pa.  St. 

176,  180 

Erie  Railroad  Co.  v.  Casey,  26  Pa. 

St.  287,  180 

Erlinger  v.  The  People,  36  111. 

458,  440 

Erskine  v.  Nelson  County,  4  N. 

Dak.  66,  37,  371 

Essex  County  R.  R.  Co.  v.  Lunen- 

burgh,  49  Vt.  143,  229,  242 

Estabrook  v.  Moulton,  9  Mass. 

258,  554 

Bstey  V.  Inhabitants  of  West  Min- 
ster, 97  Mass.  324,  30 
Etnyre  v.  McDaniel,  28  111.  201, 

394,  441 
Evans  v.  Erie  Co.,  66  Pa.  222,  550 

Evans  v.  McCarthy,  42  Kan.  426,  402 
Evansville  v.  Dennett,  161  U.  S. 

434,  475 

Evansville  Railroad  Co.  v.  Evans- 
ville, 15  Ind.  395, 

16,  110,  243,  282,  298 
Everett  v.  Smith,  22  Minn.  53,  251 
Evertson  v.  Natl.  Bank,  66  N.  Y. 

14,         6,  295,  382,  383,  386,  388,  392 
Ewing  V.  Board,  etc.,  of  Jefferson 

City,  72  Mo.  436,  523 

Ex  parte  City  of  Lexington  (Ky.), 

28  S.  W.  R.  665,  56 

iEx  parte  Rogers,  7  Cowen  526,        200 


F 


Fairchilds  v.  Ogdensburg,  etc.,  R. 

R.  Co.,  15  N.  Y.  337,  402,  408 

Fairfield  v.  Gallatin  Co.,  100  U.  S. 

47,  44 

Falconer  v.  Buffalo  R.  R.  Co.,  69 

N.  Y.  491,  229 

Fales  v.  Russell,  16  Pick.  315,  548 
Falkenstein  Tp.  v.  Fitch,  2  Kan. 

App.  193,  358,  377 

Farr  v.  Town  of  Lyons,  13  Fed. 

R.  377,  308 

Farson,  Leach  &  Co.  v.  Board  of 

Comrs.,  97  Ky.  119,  327,  347 

Fazende  v.  City  of  Houston,   34 

Fed.  R.  95,  521 

Feldman  v.  Charleston,  23  S.  Car. 

57,  217 

Fellows  V.Walker,  39  Fed.  R.651,  519 
Fender  v.   Neosho  Falls  Tp.,  22 

Kan.  305,  439 

Fenton  v.  Blair,  11  Utah  78,  101 

Ferry  v.  Ferrj',  2  Gush.  (Mass.) 

92,  554 

Fidelity,  etc.,  Co.  v.  West,  etc., 

R.  Co.,  138  Pa.  St.  494,  399 

First  National  Bank  v.  Benning- 
ton, 16  Blatchf.  53,  379 
First  National  Bank  v.Co.  Comrs., 

etc.,  14  Minn.  77,  390,  391 

First  Nat.-  Bank  v.  Dist.  Tp.  of 

Doon,  86  Iowa  330,  590 

First  National  Bank  of  Oswego,  v. 

Town  of  Walcott,  7  Fed.  R.  892,  373 
Fisher  v.  Inhabitants  of  School 

Dist.,  4  Cush.  494,  437 

Fisk  V.  Police  Jury,  6  Sup.  Ct.  R. 

331,  458 

First  Municipality  of  New  Orleans 

V.  New  Orleans  Theater  Co.,  2 

Rob.  (La.)  209,  36 

First  Pres.  Church  v.  Ft.  Wayne, 

36  Ind.  338,  10 

Flagg  V.  Mayor,  33  Mo.  440, 

284,  428,  496 
Flagg  V.  Parish,  etc.,  27  La.  Ann. 

319,  405 

Fleckner  v.  United  States  Bank,  8 

Wheat.  (U.  S.)  339,  371 

Fletcher  v.  Holmes,  25  Ind.  458,  547 
Fletcher  v.  Peck,  6  Cranch.  87,  458 
Poland  V.  Town  of  Frankton,  142 

Ind.  546  63,  102 

Folsom  V.  School  Directors,  91  111. 

402.  113,  117 

Folsom  V.  Tp.,  159  U.  S.  611,  1,  2,  428 


XXXVlll 


TABLE    OF    CASES. 


{Beferenees  are  to  Pages.'] 


Foote  V.  Town  of  Hancock,  15 

Blatchf.  (U.  S.)  343.  340,  448 

Forbes  v.  Murray,  3  Ben.  (U.  S.) 

497,  318 

Force  v.  Town  of  Batavia,  61  111. 

99,  259 

Forsythe  v.  Hammond,  166  U.  S. 

506,  429 

Fort  Wayne  v.  Lehr,  88  Ind.  62,  28 
Fosdick  V.  Perrysburg,  14  Ohio 

St.  472,  44 

Foster  v.  City  of  Kenosha,  26 

Wis.  23  189 

Foster  v.  Coleman,  10  Cal.  278,  415 
Foster  v.  Scarfi,  15  Ohio  St.  532,  518 
Fowler  v.  Brantley,  14  Pet.  318,  292 
Fowler  v.  City  of  Superior,  85 

Wis.  411,  62,  80 

Francis  v.  Howard,  54  Fed.  E. 

487,  461,  547 

Francis  v.  Howard  Co.,  50  Fed. 

E.  44,  60,  76,  112,  146,  465 

Francis  v.  Troy,  74  N.  Y.  838,  9,  25 
Frankl  v.  Bailey  (Ore.),  50  Pac. 

E.  186,  188,  513,  516 

Franklin  Co.  v.  Layman,  145  111. 

138,  29 

Frantz  v.  Jacobs,  88  Ky.  525,  842 

Franzende  v.  City  of  Houston,  24 

Fed.  E.  95,  458 

Freehill  v.  Chamberlin,  65  Cal. 

603,  551 

Freeman  v.  Burlington,  42  Iowa 

614,  71,  74,  84,  89,  91,  94,  519 

Freeman  v.  Huron,  73  N.  W.  E. 

260,  417 

Freeman  v.  Matlock,  67  Ind.  99,  264 
Freemont  Building  Assn.  v.  Sher- 

win,  6  Neb.  48,  434,  500 

Friend  v.  City  of  Pittsburg,  181 

Pa.  St.  805.  298 

Frost  V.  Inhabitants  of  Belmont, 

6  Allen  152,  121 

Fuller  V.  City  of  Chicago,  89  111. 

282,  87,  88,  92 

Fuller  V.  Heath,  89  111.  296, 

85,  86,  88,  89,  92 
Fulton  V.  City  of  Lincoln,  9  Neb. 

358,  9,  24 

Fulton  V.  Town  of  Eiverton,  42 

Minn.  395,  343 

G 

Gaddia  v.   Eichland  Co.,  92  111. 

119,  166,  167,  259,  279,  366,  466 

Gale  V.  Kalamazoo,  28  Mich.  344,  15 
Galena  v.  Amy,  5  Wall.  705,  155 

Galveston  E.  E.  Co.  v.  Cowdrey, 

11  Wall.  459,  135,  447 


Gardner  v.  Haney,  86  Ind.  17, 

308,  810,  362,  524 
Garrett  v.   City  of    Memphis,   5 

Fed.  E.  860,  510 

Garrison  v.  Chicago,  7  Biss.  480,  107 
Garvin  v.  Wiswell,  83  111.  215,  409 
Gates  V.  Preston,  41  N.  Y.  113,  547' 
Gause  v.  Clarksville,  5  Dill.  (C.  C.) 

44,  112,  118,  114,  130,  146,  532 

Gelpcke  v.  City  of    Dubuque,  1 

Wall.  208,         111,  182,  252,  298,  304 
861,  393,  397,425,426 
428,  429,  430,  431, 433 
449,  460,  472,  473 
Geneva  Nat.   Bank  v.   Indepen- 
dent School  Dist.,  25  Fed.  E. 

629,  541 

Gentile  v.  State,  29  Ind.  409,  21 

George  v.   Ealls  Co.,  8  Fed.  E. 

647,  153 

George  v.  Township  of  Oxford,  16 

Kan.  72,  257 

Geo.  D.  Barnard  &  Co.  v.  Knox 

Co.,  37  Fed.  E.  563,  106 

German,   etc..   Bank  v.    City  of 

Spokane,  17  Wash.  318,  64 

German  Savings  Bank  v.  Frank- 
lin Co.,  128  U.  S.  526,    235,  338,  336 
337,  448,  457 
Getchell  v.  Benton,  30  Neb.  870, 

202,  203 
Gilbert  v.  Moody,  2  Idaho  747,  402 
Gilbert  v.  Washington  City,  etc., 

E.  Co.,  33  Gratt.  (Va.)  586,  393 

Gilbrough  v.  Norfolk,  etc.,  E.  Co., 

1  Hughes  (C.  0.)  410,  383 

Gilchrist  v.  Littlerock,  1  Dillon 

261,  233 

Gildersleeve  v.  Landon,  73  N.  Y. 

609,  564 

Gillman  v.  County  of  Douglass,  6 

Nev.  27,  328 

Oilman  v.  Milwaukee,  61  Wis. 

588,  10 

Gilson  V.  Dayton,  123  U.  S.  59,  479 
Gilstrap  v.  St.  Louis,  etc.,  E.  E. 

Co.,  50  Mo.  491,  402 

Girard  v.  Philadelphia,  7  Wall.  1,  21 
Giradin  v.  Dean,  49  Tex.  248,  527 
Glass  v.  Ashbury,  49  Cal.  571,  11 

Goddin  v.  Crump,  8  Leigh  (Va.) 

120,  435 

Golden  v.  Elliott,  18  Kan.  92,  495 
Gold  Mining  Co.   v.   National 

Bank,  96  U.  S.  640,  543 

Goldsmith  v.  City  of  Baker  City 

(Ore.),  49  Pac.  E.  978,  513 

Golman  v.  Conway  Co.,  10  Fed. 

E.  888,  551 


TABLE   OP   CASES. 


XXXIX 


[Beferences  are  to  Pages.'] 


Goodale  v.  Fennell,  27  Ohio  St. 

426,  152 

Goodman  v.  Simonds,  20  How. 

(U.  S.)  343,  451,  452 

Goodrich  V.  Chicago,  20  111.  445,  19 
Goodrich  V.  City  of  Waterville, 

88  Me.  39,  27 

Goodrich  v.  Detroit,  12  Mich.  279,  23 
Goose  River  Bank  v.  Willow 

Lake  School  Tp.,  1  N.  Dak.  26,    471 
Goshen  Hy.  Comrs.  v.  Jackson, 

165  111.  17,  80 

Gosler  v.  Georgetown,  6  Wheat. 

593,  14 

Gould  V.  Evansville,  91  TJ.  S.  526, 

547,  558 
Gould  V.  Town  of  Sterling,  23  N. 

Y.  456,  240,  340,  460,  480 

Goyne   v.   Ashley  Co.,    31   Ark. 

552,  415, 416 

Grafton  Bank  v.  Doe,  19  Vt.  463,  554 
Graham  v.  Norton,  15  Wall.  427,  502 
Grand  Chute  v.  Winegar,  15  Wall. 

355,  425,  477,  533 

Grand  Rapids  Electric,  etc.,  Co.  v. 

G.   R.  Edison,  etc.,  33  Fed.  R. 

659,  10 

Grand  Rapids,   etc.,  Co.  v.  San- 
ders, 54  How.  Pr.  (N.  Y.)  214, 

383,  390 
Grant  v.  City  of  Davenport,   36 

Iowa  396,  77,  78,  83,  84,  102 

103,  519 
Grant  v.  City  of  Erie,  69  Pa.  St. 

420,  19 

Grant  County  v.  Lake  County,  17 

Ore.  453,  98 

Grayson  v.  Latham,  84  Ala.  546,  472 
Great  Falls  Bank  v.  Farmington, 

41  N.  H.  32,  404 

Great  Falls  Mnfg.  Co.  v.  Fernald, 

47  N.  H.  444,  161 

Green  v.  Biddle,  8  Wheat.  1,  459 

Green  v.  Cape  May,  41  N.  J.  L.  45,  11 
Green  v.  Morris,  etc.,  R.  R.  Co., 

12  N.  J.  Eq.  165,  288 

Green  V.  Neal,  6  Pet.  291,  429,  430 
Green  v.  Swift,  47  Cal.  536,  35 

Green  Co.  v.  Conness,  109  IT.  S. 

105,  428,  433 

Gregg  V.  Union  Co.  Natl.  Bank, 

87.1nd;  238,  548 

Gregory  v.  Bridgeport,  41  Conn. 

76,  14,  23 

Gregory  v.  Morris,  96  U.  S.  619,  318 
Grenada   Co.,   etc.,   v.   Brogden, 

112  U.  S.  261,  370,  376 

Griffith  V.  Burden,  35  Iowa  138, 

340,  438 


Griffin  v.  Macon  Co.,  36  Fed.  R. 
885,  554 

Griggs  V.  Howe,  3  Keyes  166,  451 

Grim  v.  Weissenberg  School  Dis- 
trict, 57  Pa.  St.  433,  180 

Grimes  v.  Hamilton  Co.,  37  Iowa 
290,  30 

Gutta  Perch  a,  etc.,  Co.  v.  Village 
of  Ogalalla,  40  Neb.  775,  30 

Gutzweller  v.  People,  14  111.  142,      34 


H 


Hackett  v.  Ottawa,  99  U.  S.  86, 

478,  484 
Hager  v.  Supervisors,  47  Cal.  222,  35 
Hague  v.  Philadelphia,  48  Pa.  St. 

527  29  30 

Hall  V.  Baker,  74  Wis.  118,        31,  252 
Hall  V.  Draper,  20  Kan.  137,  438 

Hall  V.  Jackson  Co.,  95  111.  353,      414 
Hall  V.  Wilson,  16  Barb.  (N.  Y.) 

548,  466 

Halsey  v.  Rapid  Transit  Co.,  47 

N.  J.  380,  11 

Halstead  v.  Mayor  of  New  York, 

3  N.  Y.  430,  469 

Hamilton  v.  Quimby,  46  111.  90,      527 
Hamilton  Co.  v.  Mighels,  7  Ohio 

St.  109,  2 

Hamilton  Gas  Light,  etc.,  Co.  v. 

City  of  Hamilton,  37  Fed.  R. 

832,  519 

Hamlin  v.  Meadville,  6  Neb.  227, 

129,  203,  522 
Hammett  v.  Philadelphia,  65  Pa. 

St.  146,  79,  161,  180 

Hand  v.  Armstrong,  18  Iowa  324,  394 
Hannibal,  etc..  Railroad  Co.  v. 

Marion  Co.,  36  Mo.  294,  14,  483 
Hanson  v.  Towle,  19  Kan.  273,  549 
Hanson  v.  Vernon,  27  Iowa  28, 

160,  171,  184 
Harbaugh  v.  Windsor,  38  Mo.  327.  463 
Harding  v.  Brooks,  5  Pick.  244,  564 
Harding  v.  Rockford,  etc..  Rail- 
road Co.,  65  111.  90,  167,  259,  455 
Harding  v.  Vandewater,  40  Cal. 

77,  200 

Hardy  v.  Brier,  91  Ind.  91,  565 

Hardy  v.  Merriwether,  14  Ind. 

203,  117,  130 

Harker  v.  Anderson,  21  Wend. 

373,  408 

Harmon  v.  Auditor  of  Public  Ac- 
counts, 123  111.  122,        527,  528,  558 
Harper  Co.,  etc.,  v.  Rose,  140  U. 

S.  71,  332 


xl 


TABLE   OF- CASES. 


{^References  are  to  Pages.] 


Harshman  v.  Bates  Co.,  92  TT.  S. 

569,  233,  275,  276,  448,  479 

Harshman  v.  Knox  Co.,  122  IT.  S. 

306,  153,  430,  546 

Hart  V.  Stone,  30  Conn.  94,  354 

Harter  v.  Kernochan,  103  U.  S. 

562,  276 

Hartford,  etc.,  Eailroad  Co.  v. 

Crosswell,  5  Hill  383,  168 

Harvard  College  v.  Boston.  104 

Mass.  470,  9 

Harvey  v.  Lloyd,  3  Pa.  St.  331,       180 
Hasbrouck  v.  Milwaukee,  13  Wis. 

42,  35,  185,  368 

Haven  v.  Grand  Junction  E.  Co., 

109  Mass.  88,  393,  398 

Hawkins  v.  Board,  etc.,  of  Car- 
rol Co.,  50  Miss.  735,      142,  231,  539 
Hawley  v.  Fairbanks,  108  U.  S. 

543,  502 

Hayes  v.  Appleton,  24  Wis.  542,        9 
Hayes   v.    Douglas    County,     92 

Wis.  429,  226 

Hayes  v.  Gallon,  etc.,  Co.,  29  Ohio 

St.  330,  351 

Hayes  v.  Holly  Springs,  114  U.  S. 

120,  231,  370,  871,  457 

Hazen  v.  Essex  Co.,  12  Cush.  475,  161 
Hazzard  v.  E.  E.  Co.,  17  Fed.  E. 

753,  339 

Hebard  v.  Ashland  Co.,  55  Wis. 

145,  75 

Hedges  v.  Dixon  Co.,  150  U.  S. 

182,  269,  344,  427,  458 

475,  525,  526,  533 
Heflernan  v.  Pennington  County, 

3  S.  Dak.  162,  403,  470,  542,  552 

Heick  v.  Voight,  110  Ind.  279,  79 

Heine  v.  Comrs.,   19  Wall.  655, 

489,  490,  501,  510,  517,  518,  524 
Heins  v.  Lincoln,  102  Iowa  69, 

346,  351 
Heller  v.  Stremmel,  52  Mo.  309,  2 
Henderson  v.   Hamilton,  1  Hall 

(N.  Y.)314,  554 

Henderson    v.    Jackson    Co.,   12 

Fed.  E.  676,  215 

Henderson  v.  San  Antonio  E.  E. 

Co.,  17  Tex.  560,  434 

Hepburn  v.  Griswold,  8  Wall.  603, 

313,  316 
Hequembourg  v.  City  of  Dun- 
kirk, 2  N.  Y.  Supp.  447,  77 
Hewitt  V.  Normal  School  Dis- 
trict, 94  111.  528,  167,  448,  455 
Heywood  v.  Perrin,  10  Pick.  228,  554 
Hibblewhite  v.   McMorine,   6 

Mees.  &  W.  200,  294 

Higgins  v.  City  of  San  Diego,  118 

Cal.  524,  8 


Highway  Comrs.    of    Sault    Ste. 

Marie  Co.  v.  Dusan,  40  Mich. 

429,  29 

Hill  v.  Baker,  27  Am.  &Eng  Corp. 

Cases  208,  30 

Hill  V.  City  of  Chicago,  60  111.  86,  109 
Hill  V.  Memphis,  134  U.  S.  198, 

8,  129,  139,  140,  144,  246,  404 
Hill  V.  Selectmen  of  Easthampton, 

140  Mass.  381,  226 

Hill  V.  Scotland,  34  Fed.  E.  208,    468 
Hills  V.  Peekskill,  etc.,  B&nk,  101 

N.  Y.  490,  353 

Hillsboro  v.    Nichols,   46  N.  H. 

379,  547 

Hinckley  v. Union  Pac.  E.  E.  Co., 

129  Mass.  52,  392 

Hines  v.  City  of  Leavenworth,  3 

Kan.  186,  176 

Hinkley  V.  City  of  Arkansas  City, 

69  Fed.  E.  768,  349 

Hitchcock  V.  Galveston,  96  U.  S. 

341,  14,  27,  104, 112,  351 

530,  533 
Hittson  V.  Davenport,  4  Colo.  169,  318 
Hoagland  v.  Sacramento,  52  Cal. 

142,  36 

Hodges    V.    City    of    Bufialo,    2 

Den.  110,  469 

Hodges  V.  Shuler,  22  N.  Y.  114, 

386,  409 
Hodgman  v.  Chicago,  etc.,  E.  E. 

Co.,  20  Minn.  48,  229,  237 

Hoft  V.  Jasper  Co.,   110  U.  S.  53, 

299,  300,  337 
HoSman    v.   County    Comrs.,    3 

Okla.  325,  84,  101 

Holden  v.  Freedman  Sav.  and  Trust 

Co.,  100  U.  S.  72,  393,  394 

Holland  v.  Baltimore,  11  Md.  186,    16 
Holland  v.  San  Francisco,  7  Cal. 

361,  11 

Holland  Co.  v.  State,  17  S.  W.  E. 

826,  76 

Holtzhauer  v.  City  of  Newport,  94 

Ky.  396,  54 

Homer  v.  Brqwn,  16  How.  354,       547 
Home  Ins.  Co.  v.  City  of  Augusta, 

93  U.  S.  116,  34 

Hood  V.  Mayor,  etc.,  of  Lynn,  1 

Allen  103,  226 

Hooker  v.  Eagle  Bank,  etc.,  30 

N.  Y.  83,  354 

Hooper  v.  Ely,  46  Mo.  505,  401 

Hopkins  v.    Crittenden,  10  Tex. 

189,  395 

Hopp  V.  Trustees  of  Brown  Tp., 

13  Ohio  St.  311,  460 

Hopper  V.  Town  of  Covington,  8 

Fed.  E.  777,  310,  461,  564 


TABLE    OF    CASES. 


xli 


JiReferences  are  to  Pages. 2 


Hoppock  V.  Chambers,  96  Mich. 

509,  546 

Hopt  V.  Thompson,  19  N.  Y.  207,    372 
Horton  v.  Town  of  Thompson,  71 

N.  Y.  513,  164,  369 

Horton,  etc.,  v.  Mayor  of  Nash- 
ville, 4  Lea  (Tenn.)  39,  16 
Hotchin  v.  Kent,  8  Mich.  526,           30 
Hotchkiss  V.  National  Banks,  21 

Wall.  354,  307,  451,  453 

Houfe  V.  Town  of  Fnlton,  34  Wis. 

608,  354 

Hough  V.  Gray,  19  Wend.  202,        339 
Hovenden  v.  Ld.  Annesley,  2  Sch. 

&  Lef.  607,  631,  etc.,  559 

Hovey  v.  Mayo  Street  Comr.,  43 

Me.  322,  17 

Howard  v.  Kiowa  Co.,  73  Fed.  R. 

406,  352 

Howe  V.  Keeler,  27  Conn.  538,        354 
Howell  V.  City  of  Peoria,  90  111. 

104,  92,  155,  519 

Howell  V.  McAdem,  94  U.  S.  463,   274 
Hoyt  V.  City  of  East  Saginaw,  19 

Mich.  39,  176 

Hubbard  v.  City  of  Taunton,  140 

Mass.  467,  226 

Hubbard  v.  Town  of  Lyndon,  28 

Wis.  674,  402 

Hudson  V.  Comrs.  of  Atchison  Co., 

12  Kan.  140,  523 

Hudson  V.  Inhabitants  of  Wins- 
low,  35  N.  J.  L.  437,  480 
Huey  V.  Macon  County,  35  Fed.  E. 

481,  552,  554 

Hugg  V.  Ivins  (N.  J.),  36  Atl.  R. 

685,  490 

Huidekoper  v.  Macon  Co.,  99  U. 

S.  582,  454 

Hull  V.  Kohlsaat,  36  111.  130,  321 

Humboldt  Tp.  v.  Long,  92  U.  S. 

642,  255,  268,  304,  309,  448,  461 

474,  580 
Hunt  V.  Fawcett,  8  Wash.  396,  519 
Hunter  v.  Moblev,  26  S.  Car.  192,  515 
Hurford  v.  Omaha,  4  Neb.  336,  19,  24 
Huron  v.  Second  Ward  Sav.  Bank, 

86  Fed.  R.  272,  350 

Hurt  V.  Hamilton,  25  Kan.  76, 

169,  439 
Hyde  v.  County  of  Franklin,  27 

Vt.  185,  407 


Indianapolis  v.  Indianapolis  Gas 

Co.,  66  Ind.  396,  27 

Ingerman  v.  State,  128  Ind.  225,     540 
In  re  Copenhaver,  54  Fed.  R.  660, 

108,  428 


In  re  Jones,  78  Ala.  419,  10 

Insurance  Co.  v.  Barlow,  63  N.  Y. 

62,  352 

Insurance  Co.  v.  Bruce,  105  U.  S. 

328,  352 

Iowa  R.  Land  Co.  v.  Carrol  Co., 

39  Iowa  151,  2 

Iowa  Railroad  Co.  v.  County  of 

Sac,  39  Iowa  124,  154,494 

Ironwood  Water-works  Co.  v.  Tre- 

bilcock,  99  Mich.  454,  78 

Irvine  v.  Board  of  Comrs.,  75  Fed. 

R.  765,  526 

Irvine  V.  Withers,  1  Stew.  234,  384 
Irwin  V.  Town  of  Ontario,  3  Fed. 

R.  49,  373 


Jacks  V.  City  of  Helena,  41  Ark. 

213  229 

Jackson  v.  Myers,  120  Ind.  504,      565 
Jackson  v.  New  York,  etc.,  R. 

Co.,  48  Me.  147,  380,  382 

Jacksonville,  etc.,  R.  R.  Co.  v. 

Town  of  Virden,  104  111.  339, 

241,  260 
Jarrolt  v.  Moberly,  103  U.  S.  580, 

45,  533 
Jefferson  City  v.  New  Orleans,  41 

La.  Ann.  91,  38 

Jefferson  City  Gas  Light  Co  v. 

Clark,  95  U.  S.  644,  363 

Jefferson  County  v.  Hawkins,  23 

Fla.  223,  347 

Jefferson  County  v.  Lewis,  20  Fla. 

980,  481 

Jefferson  County  v.  People,  5 

Neb.  127,  35 

Jenkins  v.  Andover,  103  Mass. 

94,  171 

Jeter  v.  Hewitt,  22  How.  352,         512 
Jewett  V.  Honey  Creek  Co.,  39 

Ind.  245,  542 

Jones  V.  City  of  Camden,  44  S. 

Oar.  319,  161,  563 

Jones  V.  Cullen,  142  Ind.  335,  374 

Jones  V.  Hurlburt,  13  Neb.  125, 

71,  435,  622 
Jones  V.  School  District,  26  Kan. 

490,  555 

Johnson  v.  Butler,  31  La.  Ann. 

770,  479 

Johnson  v.  Com'rs,  etc.,  34  Kan. 

670,  280,  518 

Johnson  v.  Com.  Council  of  Indi- 

anapoHs,  16  Ind.  227,  28 

Johnson  v.  County  of  Stark,  24 

111.  75,  299,  374,  382,  414 


xlii 


TABLE    OF   CASES. 


[iJe/erences  are  to  Pages. "] 


Johnson  v.  Philadelphia,  60  Pa. 

St.  445,  15 

Johnson  v.  Railroad  Company,  23 

111.  124,  21 

Johnson  v.  Smith,  64  Ind.  275,  39 
Judson  V.  City  of  Bessemer,  87 

Ala.  240,  324 

Julliardv.Greenman,  110U.'S.421,  314 
Jassen  v.  Board,  95  Ind.  567,  240 

Justice  V.  City  of  Logansport,  101 

Ind.  326,  327,  3 

Jatices  v.  Orr,  12  Ga.  137,        551,  562 


K 


Kane  v.  School  Dist.,  52  Wis.  502,  472 
Kansas  City  V.Ward,  134  Mo.  172,  80 
Kansas  City,  etc.,  K.  R.  Co.  v. 

Aldermen,  47  Mo.  349,  44,  266 

Kansas,  etc..  Railway  Co.  v. 

Comrs.,  etc.,  16  Kan.  587,  279 

Kansas  City,  etc..  Railroad  Co.  v. 

Farrell,  76  Mo.  183,  555 

Kansas  City,  etc.,  R.  Co.  v.  Rich 

Tp.,  45  Kan.  275,  237,  259 

Karst  V.  St.  Paul,  etc.,  R.  R.  Co., 

22  Minn.  118,  15 

Katzenberger  v.  Aberdeen,  121 

U.  S.  172,  200,  235,  364,  378, 458,  475 
Kavanagh  v.  Wilson,  70  N.  Y. 

177,  564 

Keen  v.  Mayor,  —  Ga.  — ,  9 

Keeton's  Heirs  v.  Keeton's  Admr., 

20  Mo.  530,  555 

Keihl  V.  City  of  South  Bend,  76 

Fed.  R.  921.  66,  83 

Keller  v.  Hicks,  22  Cal.  457,  409 

Kelley  v.  Mayor  of  Brooklyn,  4 

Hill  (N.  Y.)  263,  24,  112,  408,  412 
Kelley  v.  Milan,  127  U.  S.  139,  45 

129,  139, 140,  145, 154,  365,488,547 
Kelley  v.  Milwaukee,  18  Wis.  83,  16 
Kellogg  V.  Ely,  15  Ohio  St.  64,  374 
Kelly  V.  City  of  Minneapolis,  63 

Minn.  125,  71,  80 

Kelly  V.  McCormick,  28N.Y.318,  389 
Kemerer  v.  State,  7  Neb.  130,  500 

Kendall  v.  United  States,  12  Pet. 

527,  517 

Kenicott  v.  Supervisors  of  Lane 

Co.,  83  U.  S.  452,  425 

Kennard  v.  Case  Co.,  3  Dill.  147,  538 
Kennebunkport  v.  Smith,  22  Me. 

445  550 

Kent 'v.  Walton,  7  Wend.  (N.  Y.) 

256,  27 

Kenyon  v.  City  of  Spokane,  17 

Wash.  57,  410 


Kershaw  v.  Town  of  Hancock,  10 

Fed.  R.  541,  554 

Ketchum  v.  Bufialo,  14  N.  Y.  356, 

106,  123 
Ketchum  v.  Duncan,  96  U.  S.  659,  399 
Keys  v.  Westford,  17  Pick.  273,  8 
Kilgore  v.  Magee,  8  Pa.  St.  411,  3 
Killough  V.  Alford,  32  Tex.  457, 

318,  328 
Kimball  v.  Board,  21  Fed.  R.  145,  80 
Kimpton  v.  Bronson,  45  Barb. 

618,  328 

Kine  v.  Defenbaugh,  64  111.  291,  109 
King  v.  City  of  Frankfort,  2  Kan. 

App.  530,  549 

King  V.  Gaborian,  11  East  77,  200 

King  V.  Theodorick,  8  East  543,     200 
King  Iron  Bridge  and  Manufac- 
turing Co.  V.  Otoe  Co.,  124  U.  S. 
459,  561 

Kingsbury  v.  Pettis  Co.,  48  Mo. 

209,  410 

Kinyon  v.  Wohlford,  17  Minn. 

239,  285 

Klaer  v.  Ridgway,  86. Pa.  St.  589,  297 
Knapp  V.  Grant,  27  Wis.  147,  368 
Knapp  V.  Mayor,  etc.,  of  Hobo- 
ken,  38  N.  J.  L.  371,  112,  409,490 
Kneeland  v.  Gilman,  24  Wis.  39,  354 
Knox  v.  Lee,  12  Wall.  457,  316,  317 
Knox  Co.  v.  Aspenwall,  21  How. 

539,  6, 397 

Knox  Co.  V.  Morton,  68  Fed.  R. 

787,  551 

Knox  Co.  V.  Ninth  Nat.  Bank, 

147  U.  S.  91,  479 

Knox  Co.  V.  United  States,  109 

U.  S.  229,  40,  516,  541 

Koch  V.  Milwaukee,  89  Wis.  220,  29 
Koehler  v.  Adler,  78  N.  Y.  287,  664 
Kohler  v.  Smith,  2  Cal.  597,  394 

Koppikus  V.  State  Commission- 
ers, 16  Cal.  248,  86,  104 
Koshkonong  v.  Burton,  104  U.  S. 

668,  554 

Kreutz  v.  Livingston,  15  Cal.  344,  409 
Kyle  V.  Malin,  8  Ind.  34,  10,  117 


Laforge  v.  McGee,  6  Cal.  285,         418 
La  France  Fire  Engine  Co.  v. 

Davis,  9  Wash.  600,       412,  417,  471 
Lake  v.  Trustees  of  Williamsburg, 

4  Denio  (N.  Y.)  520,  410,  411 

Lake  Co.  Cases,  130  U.  S.  662, 

541,  674, 
Lake  Co.  v.  Graham,  130  U.  S. 

674,  70,  337 


TABLE    OF    CASES. 


xliii 


[Beferences  are  to  Pages.\ 


Lake  County  Comrs.  v.  Rollins, 

130  U.  S.  662,         50,  70,  90,  91,  458 
461,  464,  474,  475 
Lamar  Water  &  Electric  Light 

Co.  V.  City  of  Lamar,  128  Mo. 

188,  56, 108 

Lamar  Water,  etc.,  Co.  v.  City  of 

Lamar,  140  Mo.  145,  77 

Lamb  V.  Anderson,  54  Iowa  190,  264 
Land  v.  Allen,  65  Miss.  455,  403 

Land  Grant  Railway,  etc.,  Co.  v. 

Davis  Co.,  6  Kan.  256,  167, 168, 237 
Lane  v.  Gluckauf,  28  Cal.  288,  318 
Lane  v.  Inhabitants,  etc.,  of  Em- 
ben,  72  Me.  354,  282 
Lane  v.  Kennedy,  13  Ohio  St.  42,  550 
Lane  v.  Miller,  27  Ind.  534,  543 
Lane  v.  Schomp,  20  N.  J.  Eq.  82, 

252,  477 
Langdon  v.  Town  of  Castleton,  30 

Vt.  286,  413,  414 

Langdon  v.  Vermont,  etc.  R.  R. 

Co.,  54  Vt.  593,  339 

Langston  V.  S.  Carohna  R.  R.  Co., 

2  S.  Car.  248,  384,  395,  397 

Lansing  v.  Co.  Treasurer,  1  Dill. 

(C.  C.)  522,  33 

Laramie  Co.v.  Albany  Co. ,92  TJ.  S. 

307,  39 

Larned  v.  City  of  Burlington,   4. 

Wall.  275,  112,  196 

Lash  V.  Lambert,  15  Minn.  416,      395 

Law  V.  People.  87  111.  385,      43,  72,  74 

80,  85,  86, 87,  91,  92,  109 

Lawson  v.  Milwaukee,  etc.,  R.  R. 

Co.,  30  Wis.  597,  260 

Layton  v.  New  Orleans,  12  La. 

Ann.  515,  34 

Leach  v.  Wilson  Co.,  68  Tex.  353,  562 
Leavenworth  v.  Laing,  6  Kan.  274,  354 
Leavenworth  v.  Rankin,  2  Kan. 

357,  24, 26 

Leavenworth    Co.    v.    Miller,    7 

Kan.  479,  160,  175,  177 

Leavenworth  R.  R.  Co.  v.  Doug- 
lass Co.,  18  Kan.  170,  374,  481 
Leavenworth,    etc.,    Ry.    Co.   v. 

Platte  Co.,  42  Mo.  171,  19,  229,  231 
Lee  Co.  v.  Rogers,  7  Wall.  181,  33 
Leeds  v.  City  of  Richmond,  102 

Ind.  372,  16 

Leffingwell  v.  Warren,  2  Black 

(U.  S.)  599,  429 

Legal  Tender  Cases,  12  Wall.  457,  314 
Lehigh  Water  Co.  v.  Borough  of 

Easton,  121  U.  S.  388,  458 

Lehman  v.  City  of  San  Diego,  73 

Fed.  R.  105,  369,  466 

Leitch  v.  Wells,  48  N.  Y.  585,  468 
Leonard  v.  Canton,  35  Miss.  189,     10 


Lewis  v.  Board,  2  McCrary  464,  482 
Lewis  V.  Brown  Tp.,  109 IT.  S.  162, 

528,  558 
Lewis  V.  City  of  Shreveport,  108 

U.  S.  282,  30, 376,  522,  547 

Lewis  V.  Comrs.  of  Barbour  Co., 

105  U.  S.  739,  333,  334,  336 

Lewis  V.  Comrs.  of  Bourbon  Co., 

12  Kan.  186,  231,  236,  358,  460,  466 
Lewis  v.  Comrs.  of  Sherman  Co., 

5  Fed.  R.  269,  128 
Lewis  v.  Edwards,  44  Ind.  333,  543 
Lewis  V.  Pima  County,  155  U.  S. 

84,  167 

Lewis  V.  Widber,  99  Cal.  412,  90,  91 
Lexington  v.  Mulliken,  7  Gray 

280,  492 

L.  G.  Ry.  &  Trust  Co.  v.  Davis  Co., 

6  Kan.  256,  168 
Lily  V.  Taylor,  88  N.  Car.  489,  152 
Lincoln  v.  Iron  Co.,  103  TJ.  8. 412, 

425,  538,  539 
Lincoln  Co.  v.  Luning,  133  TJ.  S. 

529,  550,  551 

Lippincott  v.  Town  of  Pana,  92 

111.  24,  166,  259,  481 

List  V.  City  of  Wheeling,  7  W. 

Va.  501,  61 

Litchfield  v.  Ballon,  114  U.  S. 

190,  47,  67,  344,  475,  530, 533 

Little  V.  Portland,  26  Ore.  235,  80 

Little  Rock  v.  Merchants'  Na- 
tional Bank,  98  U.  S.  308,  27 
Livingston  County  v.  First  Nat. 

Bank,  228  U.  S.  102.  481 

Lloyd  v.  Altoona  City,  134  Pa.  St. 

545,  348 

Lloyd  V.  Wagner,  93  Ky.  644,  399 
Loan  Assn.  v.  Topeka,  20  Wall. 

655,  150,  151,  157,  217,  221,  224 

378,  457,  480,  481 

Locke  V.  Davison,  111  111.  19,  440 

Lockhart  v.  Troy,  48  Ala.  579,  37 

Lockwood  V.  St.  Louis,  24  Mo.  20, 

16,18 
Logan  Co.  v.  City  of  Lincoln,  81 

111.  156,  477 

Logan  V.  County  Court,  63  Mo. 

341,  541, 562 

Logan  Co.  Natl.  Bank  v.  Town- 
send,  139  TJ.  S.  67,  526 
Long  V.  Boone  Co.,  32  Iowa  181,    401 
Long  V.  New  London,  5  Fed.  R. 

559,  189 

Longworth  v.  Evansville,  32  Ind. 

322  21 

Lord  v.  Oconto,  47  Wis.  386,  14 

Los  Angeles  Gas  Co.  v.  Toberman, 

61  Cal.  199,  24 


xliv 


[TABLE    OF    CASES. 


[BeferenMS  are  to  Pages.l 


Louisiana  v.  Mayor  of  New  Or- 
leans, 109  T7.  S.  285,  433 

Louisiana  v.  New  Orleans,  102  U. 
S.  203,  108,  283,  284,  530,  531 

Louisiana  v.  Pillsbury,  105  U.  S. 
278,  152 

Louisiana  v.  Police  Jury,  111  U.  S. 
716,  "  545 

Louisiana  v.  Taylor,  105  TJ.  S.  454,    44 

Louisiana  State  Bank  v.  New  Or- 
leans Navigation  Co.,  3  La.  Ann. 
294,  31 

Louisville  City  R.  Co.  v.  Louis- 
ville, 8  Bush  (Ky.)  415,  26 

Louisville,  etc.,  Co.  v.  City  of  Cin- 
cinnati, 76  Fed.  R.  296,  429 

Louisville,  etc.,  R.  R.  Co.  v.  City 
of  East  St.  Louis,  134  111.  656,        16 

Louisville,  etc.,  Railroad  Co.  v. 
County  of  Davidson,  1  Sneed 
638,  250,  251 

Louisville,  etc.,  R.  R.  Co.  v.  Let- 
son,  2  How.  497,  533 

Lovejoy  v.  Inhabitants  (Me.),  40 
Atl.  R.  141,  26,  28,  113 

Lowell  V.  Boston,  111  Mass.  454, 

171,  218,  224 

Lower  v.  United  States,  91  IT.  S. 
536,  440 

Lucas  V.  Board,  44  Ind.  524,  33 

Lucas  V.  Pitney,  27  N.  J.  L.  221,     130 

Ludes  V.  Hood,  29  Kan.  49,  526 

Luehrman  v.  Taxing  District,  2 
Lea  425,  40 

Luling  V.  Atlantic,  etc.,  Co.,  51 
N.Y.  207,  321 

Lunt  V.  Wrenn,  113  111.  168,  555 

Lynch  v.  Eastern,  etc.,  R.  Co.,  57 
Wis.  430,  275 

Lynde  v.  County  of  Winnebago, 
16  Wall.  6,        135,  136,  298,  381, 382 
460, 474,  476 

Lyon  V.  Anderson,  7  Iowa  509,         26 

Lytle  V.  Lansing,  147  U.  S.  59,        563 

M. 

McAleer  v.  Angell,  19  R.  I.  688, 

26,29 
McBean  v.   City  of  Fresno,   112 

Cal.  159,  51 

McCall  V.  Town  of  Hancock,  10 

Fed.  R.  8,  541 

McClellan  v.  Scott,  24  Wis.  81,        434 
McClelland  v.   Norfolk,   etc.,  R. 

Co.,  110  N.Y.  469,  295,391 

McClung  V.   Silliman,   6  Wheat. 

601,  517 

McClung  V.  Silliman,  3  Pet.  270,    429 


MeClure  v.  Oxford  Tp.,  94  XT.  S. 

429,  128,  257,  380,  391,  426,  447 

465,  479,  485,  577 
McConnell  v.    Hamm,    16  Kan. 

228,  224,  535 

McConnell  v.  Simpson,  36  Fed.  R. 

750,  421 

McCoy  V.  Briant,  53  Cal.  247,  11,  24 
McCoy    v.    AVashington    Co.,    3 

Wall.  Jr.,  381,  6,381,392 

McCracken  v.  San  Francisco,  16 

Cal.  591,  29,  93 

McCracken  v.  San  Francisco,  21 

Cal.  351,  24 

McCullochv.  Maryland,  4  Wheat. 

428,  150 

McCulloch  V.  The  State  of  Marv- 

land,  4  Wheat.  316,        150,  175,  178 
McCullough  V.  Mayor,  23  Wend. 

(N.  Y.)  458,  410 

McDonald  v.  Mayor  of  New  York, 

68  N.  Y.  23,  28,  29, 107 

McDowell  V.  Mass.,  etc.,  Co.,  96 

N.  Car.  514,  251 

McElrath   v.   Pittsburg,   etc.,   R. 

Co.,  55  Pa.  St.,  189,  390 

McEwan  v.  City  of  Spokane,  16 

Wash.  212,  411 

McGahey  v.  Virginia,  135  U.  S. 

662,  162 

McGoon  V.  Shirk,  54  111.  408,  328 

McGowan  v.  Ford,  107  Cal.  177,  419 
Mclntire  v.  Wood,  7  Cranch  504,  517 
McKee  v.  Yernon  Co.,  3  Dill.  210,  381 
MacKenzie    v.    Wooley,    39   Ija. 

Ann.  944,  189 

McKim  V.  King,  58  Md.  502,  383 

McKittrick  v.  Arkansas  Cent.  R. 

Co.,  152  U.  S.  473,  339 

McLane  v.  Abrams,  2  Nev.  199,  395 
McLein  v.  Valley  Co.,  74  Fed.  R. 

389,  108 

McMahan  v.  Morrison,   16  Ind. 

172,  168 

McMahon  v.  Board,  46  Cal.  214,  495 
McMickenv.  Morgan,  9  La.  Ann. 

208,  527 

McMillen  v.  Boyles,  6  Iowa  304,  37 
McPherson  v.  Foster,  43  Iowa  48, 

54,  68,  91,  153,  519,  596 
McSpedonv.  Mayor  of  New  York, 

7  Bosw.  (N.  Y.)  601,  24 

Macedon,  etc.,    Co.   v.  Snediker, 

18  Barb.  317,  168 

Macon  Co.   v.   Shores,   97  IT.  S. 

272,  44 

Macoupin  Co.  v.  The  People,  58 

111.  191,  167 

Maddox  v.  Graham,  2  Met.  (Ky.) 

56,  24, 496 


TABLE    OF    CASES. 


xlv 


[^Beferences  are  to  Pages.'] 


521 
23 

347 


559 

494 

155 
16 


Madison  Co.  v.  Bartlett,  2  111.  67,  413 
Maduska  v.  Thomas,  6  Kan.  153,  344 
Maenhaut  v.  City  of  New  Orleans, 

2  Woods  108, 
Maher  v.  Chicago,  38  111.  266, 
Maish  V.  Arizona  Territory,  164 

U.  S.  599, 
Manhattan  Life  Ins.  Co.v.  Brough 

ton,  109  U.  S.  121,  365,  547 

Manning  v.  Mathews,  66  Iowa 

665,  438 

Manor  v.  State,  149  Ind.  310,  515 

Marbury  v.  Kentucky,  etc.,  Co., 

62  Fed.  R.  335,  429 

Marcy  v.  Township  of  Oswego,  92 

U.  S.  637,  129,  169,  255,  268,  346 

352,  356,  425,  460,  478,  484,  547 
Marietta  Iron  Works  v.  Lottimer, 

25  Ohio  St.  621,  394 

Marion  Co.  v.  Coler,  88  Fed.  R. 

59, 
Marion  County  v.  Coler,  75  Fed. 

R.  352, 
Marion  Co.  v.  Coler,  67  Fed.  R. 

163, 
Markle  v.  Akron,  14  Ohio  192, 
Marks  v.  Purdue  University,  37 

Ind.  155,  21,  161,  163 

Marsh  v.  Fulton  Co.,  10  Wall. 

(U.  S.)  676,  26,  30,  145,  168,  275 

375,  425,  426,  460,  465,  472 
480,  485,  522,  531,  547,  579 

Marshall  v.  SiUiman,  61  111.  218, 

37,  164,  166,  864,  367 

Marshall  Co.v.  Cook,  38111.44, 

259,  481 

Marshall  Co.  v.  Schenck,  5  Wall. 

772,  372,  373 

Martin  v.  Bank,  94  Tenn.  176,  383 
Martin  v.  Dix,  52  Miss.  53,  163 

Martin  et  al.  v.  Gray,  5  Okla.  188, 

535 

Martin  v.  Mayor  of  Brooklyn,  1 

Hill,  545, 
Martin  v.  San  Francisco,  16  Cal. 

285, 
Martin  v.   Territory   (Okla.),   48 

Pac.  R.  106, 
Maryland  v.  R.  R.  Co.,  22  Wall. 

105.  314^ 

Mason  V.  City  of  Shawneetown,  77 

111.  533, 
Mason  v.  Fearson,  9  How.  248, 
Mass.,  etc.,  Co.,  v.  Township  of 

Cherokee,  42  Fed.  R.  750, 
Massingill  v.  Downs,  7  How.  760,  429 
Master  V.  Miller,  1  Anst.  225,  294 

Mather  v.  City  of  Ottawa,  114  111. 

659,  3 


,547 


28 

410 

100 

,321 

229 
19 

518 


Mathis  V.  Runnels  Co.,  66  Fed.  R. 

494,  548 

Mattiiews  v.  Alexandria,  68  Mo. 

115,  14 

Mathis  V.  Cameron,  62  Mo.  504,      404 
Mattingly  v.  District  of  Columbia, 

97  U.  S.  690,  37 

Maxcy  v.  Co.  Court  of  Williamson 

Co.,  72  111.  207,  563 

May  V.  School  District,  22  Neb. 

205,  550 

Mayor,  etc.,  v.  Denison,  69  Fed. 

R.  59,  263 

Mayor  v.  Imman,  57  Ga.  370,  112 

Mayor  v.  Gill,  31  Md.  375,  79 

Mayor  v.   Lindsey,   19  Wall. 

485,  138 

Mayor  v.  Lord,  9  Wall.  409, 

489,  491,  500,  502 
Mayor  V.  Muscatine,  1  Wall.  384, 

110,  195,203,  298,  340,  441,  449 
472,  483,  581 
Mayor  V.Potomac  Ins.  Co.,  2  Baxt. 

(Tenn.)  296,  383,  391,  392 

Mayor  v.  Ray,  19  Wall.  468,        1,  5,  8 

27,  28,  112,  113,  128,  129,  130 

138,  141,  304,  400, 401,  405,  407 

409,  420, 446,  456,  533 

Mayor,  etc.,  of  Baltimore  v.  Gill, 

31  Md.  375,  16,  17 

Mayor,  etc.,  of  Baltimore  v.  Mus- 

grave,  48  Md.  272,  26 

Mayor  of  Baltimore  v.  Reynolds, 

20  Md.  1,  28 

Mayor,    etc.,   of  Baltimore,  v. 

Scharf,  54  Md.  499,'  13 

Mayor  of  Brooklyn  v.  Meserole, 

26  Wend.  (N.  Y.),  132,  16 

Mayor,  etc.,  of  City  of  Columbus 

V.  Denison,  69  Fed.  R.  58,  375 

Mayor,  etc.,  of  Jackson  v.  Bowen, 

39  Miss.  671,  27 

Mayor,  etc.,  of  New  York  v.  Furze, 

SHill  (N.  Y.)612,  20 

Mayor,  etc.,  of  Rome  v.  Cabot, 

28  Ga.  50,  161 

Mayor,  etc.,  of  Wetumka  v.  Win- 
ter, 29  Ala.  651,  201 
Mead  v.  Acton,  139  Mass.  341,        121 
Meath  v.  Mississippi  Comrs.,  109 

U.  S.  268,  558 

Mechanics'  Bank  v.  N.  Y.  &  N.  H. 

r:  R.  Co.,  13  N.  Y.  599,  306 

Meixwell  v.  Kirkpatrick,  33  Kan. 

282,  28  Kan.  315,  29  Kan.  679,     438 
Meixwell  v.  Kirkpatrick,  33  Kan. 

282  342 

Melendy  v.  Keen,  89  111.  395,  434 

Mellen  v.  Lansing,  20  Blatchford 

(U.  S.)  278,  267 


xlvi 


TABLE    OF    CASES. 


[Beferences  are  to  Pages.} 


Mellen  v.  Lansing,  19  Blatchford 

512,  267 

Mellen  v.  Town  of  Lansing,  11 

Fed.  E.  829,  262 

Melven  v.  Lisenby,  72  111.  63,  233 
Memphis  v.  Brown,  97  U.  S.  300,  154 
Memphis  v.  United  States,  97 

U.  S.  293,  154 

Memphis,  etc.,  E.  E.  Co.  v.  Dow, 

19  Fed.  E.  388,  351 

Menard  v.  Hood,  68  111.  121,  519 

Menasha  v.  Hazard,  102  U.  S.  81,  276 
Mercer  Co.  v.  Hackett,  1  Wall.  83, 

4,  6,  203,  243,  304,  382 
426,  445,  450,  472,  474,  477,  533 
Merchants'  Bank  v.  Bergen  Co., 

115  U.  S.  384,  28,  268,  281 

282,  457,  464,  480 
Merchants',  etc..  Bank  v.  Com- 
monwealth of  Penn.,  167  U.  S. 

461,  429 

Merchants'  National  Bank  v. 

County  of  Pulaski,  2  Fed.  E. 

545,  353,  357 

Merchants'  Bank  v.  State  Bank, 

1  Wall.  175,  426 

Merkel  v.  Berks  Co,,  81>^Pa.  St. 

505,  402 

Merriwether  v.  Garrett,  102  U.  S. 

472,  3,  21,  33,  40,  524 

Merriwether    v.    Muhlenberg 

County  Court,  120  U.  S.  354,        504 
Merriam  v.  Moody,  25  Iowa  163,        8 
Merrick  v.   Inhabitants  of    Am- 
herst, 12  Allen  500,  161 
Merrill  v.  Marshall  Co.,  74  Iowa 

24,  438 

Merrill  v.   Monticello,  138  U.  S. 

673,  112,  113,  114,  117 

130,  131,  139,  140,  346,  556,  557 

Merrill  v.  Welsher,  50  Iowa  61,      268 

Merritt  v.  Campbell,  47  Cal.  543,    547 

Methodist  E.  Church  V.Baltimore, 

6  Gill.  (Md.)  391,  18 

Methodist  E.  Church,  In  re,  66 

N.  Y.  895,  153 

Meyerv.  Porter,  65  Cal.  67,  552 

Meyers  v.  City  of  Jeffersonville, 

145  Ind.  431,  203 

Meyer  v.  Brown,  65  Cal.  583,  352 

Middlesex  Turnpike  Corporation 

V.  Swan,  10  Mass.  384,  '  168 

Middleton  v.  Mullica  Township, 

112  U.  S.  433,  282,  300 

Millard  v.  Lawrence,    16    How. 

(U.  S.)  251,  173 

Miller  v.  Board,  66  Ind.  162,  130 

Miller  v.  Hull,  4  Denio  (N.  Y.) 

104,  27 


Miller  v.  Eutland,  etc.,  E.E.  Co., 
40  Vt.  399,  392,  398 

Miller  v.  School  District  No.  3  in 
Carbon  Co.,  5  Wyo.  217,  62 

Miller  v.  Thomson,  3  Man.  &  Gr. 
576,  402 

Miller  v.  Tiffany,  1  Wall.  298,         396 

Million  V.  Soule,  15  Wash.  261, 

415,  416 

Mills  V.  Gleason,  11  Wis.  470, 

29,  113,  116,  130,  161,  373,  437 
Mills  Co.  V.  Burlington  &  Mo.  E. 

E.  Co.,  47  Iowa  66,  30 

Millsaps  V.  City  of  Terrell,  60 

Fed.  E.  193,  60 

Miners'  Ditch  Co.  v.  Zellerbach, 

37  Cal.  543,  543 

Minor  v.  Loggins,  14  Tex.  15,         410 
Minot  V.  West  Eoxbury,  112 

Mass.  1,  121 

Minturn  v.  Larue,  23  How.  435,     8,  9 
Missouri  Pac.  E.  E.  Co.  v.  Tygard, 

84  Mo.  263,  266 

Missouri  Eiver,  etc.,  Co.  v.  Miami 

County,  12  Kan.  230,  231,  521 

Mitchell  V.  Burlington,  4  Wall. 

270,  112,196,433 

Mitchell  V.  Henderson,  63  N.  Car. 

643,  318 

Mitchell  V.  Inhabitantsof  Albion, 

81  Me.  482,  421 

Mitchell  V.  Eailroad  Co.,  68  111. 

286,  109 

Mitchell  County  v.  City  Nat. 

Bank  (Tex.),43S.  W.E.880,  65,  563 
Mix  V.  People,  72  El.  241,  68 

Mixv.Eoss,  57  111.  121,  440 

Moberry  v.  Jeffersonville,  38  Ind. 

198,  11 

Mobile  V.Watson,  116  U.  S.  289,  38,  39 
Mobile  Savings  Bank  v.  Bd.  of 

Supervisors,  22  Fed.  E.  580,  639,  565 
Mobile  Savings  Bank  v.  Bd.  of 

Supervisors,  24  Fed.  E.  110, 

441,  448,  539 
Moers  v.  City  of  Eeading,  21  Pa. 

St.  188,  180 

Monadnock  E.  E.  Co.,  v.  Peter- 
borough, 49  N.  H.  281,  71 
Monett  V.  Sturges,  25  Ohio  St.  384,  563 
Monongahela  Bridge  Co.  v.  Eail- 

wayCo.,  (Pa.)  8  Atlantic E. 233,  458 
Montague  v.  English,  119  Cal.  225,  71 
Montague  v.  Horton,  12  Wis.  688,  412 
Montclair  v.  Eamsdell,  107  U.  S. 

147,  447,  448,  450 

Montgomery  Co. v.  Barber,  45  Ala. 

237,  23 

Montgomery  v.  Elliott,  6  Ala.  701,  384 


TABLE    OF   CASES. 


xlvii 


[_JReferences  are  to  Pages.'] 


Montville  v.  Haughton,  7  Conn. 

543,  288 

Moore  v.  Albany,  98  N.  Y.  396,  29,  30 
Moore  v.  City  of  "Walla  Walla,  60 

Fed.  R.  961.  223 

Moran  v.  Miami  Co.,  2  Black.  722, 

203,  425,  450,  472,  474,  477 
Morgan  v.  Beloit,  7  Wall.  613, 

38,  39,  98 
Morgan  v.  Menzies,  60  Cal.  341,  27 
Morgan  v.  United  States,  113  U.S. 

476,  390 

Morgan  Co.  v.  Thomas,  76_I11. 120,  527 
Morrill  v.  Douglass,  14  Kan.  294,  28 
Morris  v.  Cheney,  51  111.  451,  527 

Morris  v.  State,  62  Tex.  728,  40 

Morris  Canal,  etc.,  Co.  v.  Fisher, 

1  Stockton  667,  295,  306,  699 

Morrison  v.  Inhabitants,  36  N.  J. 

L.  219,  241 

Morrison  v.  Mullin,  34  Pa.  St.  12,  555 
Morrison  v.  Springer,  15  Iowa  304,  21 
Morrow  Co.  v.  Hendryx,  14  Ore. 

397,  38 

Morton  v.  City  of  Nevada,  41  Fed. 

R.  582,  146,  533,  555 

Morton  v.  Knox  Co.,  65  Fed.  R. 

369,  551 
Morton  v.  New  Orleans,  etc.,  R. 

Co.,  79  Ala.  590,  389,  390 

Morton  v.  Peck,  3  Wis.  714,  2 

Morville  v.  American  Tract  Soci- 
ety, 123  Mass.  129,  344 
Moses  V.  MacFarlan,  2  Burr.  1005,  531 
Moses  V.  Risdon,  46  Iowa  251,  17 
Mosher   v.   Ackley  Independent 

School  Dist.,  44  Iowa  122,  37,  54,  519 
Mott  V.  Hicks,  1  Cow.  (N.  Y.)  513,  23 
Motz  V.  Detroit,  18  Mich.  495,  16 

Moulton  V.  City  of  Evansville,  25 

Fed.  R.  382,  200,  481 

Moaltrie  Co.  v.  Fairfield,  105  U.  S. 

370,  44,  425 
Moultrie  Co.  V.  Rockingham  Ten 

Cent  Savings  Bank,  92  U.S.  631,  44 
Mt.  Pleasant  v.  Beckwith.lOO  U.S. 

514,  33,  38,  39,  98,  357 

MuUarky  v.  Cedar  Falls,  19  Iowa 

21,  27 

Mulnix  V.  Mut.  Benefit,  etc.,  Co., 

23  Colo.  81,  496,  499 

Mann  v.  Illinois,  94  U.  S.  113,  211,  215 
Murdock  v.  Woodson,  2  Dillon 

(C.  C.)  188,  21 

Murphy  v.  Chicago,  29  111.  279,  15 

Murphy  v.  Louisville,9  Bu3h.(Ky.) 

189,  10, 30 

Murphy  v.  San  Luis  Obispo,  119 

Cal.  624,  324,  326 


Murray  v.  Ballou,  1  Johns.  Ch. 

566,  467 

Murray  v.  Gale,  5  Abb.  Pr.  N.  S. 

236,  328 

Murray  V.  Lardner,  2  Wall.  110, 

285,383,390,438,451, 453, 460, 472,  563 
Murray  v.  Lylburn,  2  Johns.  Ch. 

441,  467 

Murray  v.  Stanton,  99  Mass.  345,  438 
Muscatine  v.  R.  R.  Co.,  1  Dillon 

536,  33 

Mutual  Benefit  Ins.  Co.  v.  City 

o^  Elizabeth,  42  N.  J.  L.  235,  231 
Myers  v.  City  of  Jeflersonville, 

145  Ind.  431,  44,  348 

N 

Nalle  V.  City  of  Austin,  21  S.  W. 

R.  375,  341 

Nankivil  v.  Yeosock  (Pa.),  7 

Kulp.  518,  59 

Napa  Valley  R.  Co.  v.  Board,  etc., 

of  Napa  County,  30  Cal.  435,  164 
Nash  V.  Eldorado  Co.,  24  Fed.  E. 

252,  560 

Nash  V.  St.  Paul,  8  Minn.  172,  28 

Nash  V.  St.  Paul,  11  Minn.  174,  29 
Nashville  v.  Lindsay,  19  Wall. 

485,  456 

National  Bank  v.  City  of  Ottawa, 

43  Kan.  294,  526 

National  Bank  v.  Kirby,  108 

Mass.  497,  389 

National  Bank  v.  Matthews,  98 

U.  S.  621,  351,  543 

National  Bank  of  Commerce  v. 

Town  of  Granada,  54  Fed.  R. 

100,  293,  348,  349,  359,  483 

National  Bank  of  Commerce  v. 

Town  of  Granada,  48  Fed.  R. 

278,  359 

National  Exch.  Bank  v.  Hartford, 

etc.,  R.  Co.,  8  R.  I.  375,  379,  391 
National  Life  Ins.  Co.  v.  Board 

of  Education,  62  Fed.  R.  778, 

293,  343,  462,  475,  563 
Natl.  State  Bank  v.  Ind.  Dist., 

39  Iowa  490,  519 

National  State  Bank  v.  Ringel, 

51  Ind.  393,  548 

Neilson  v.  Newark,  49  N.  J.  L. 

246,  38 

Nelson  v.  Haywood  County,  87 

Tenn.  781,  438,  481 

Nelson  v.  Mayor,  etc.,  of  New 

York,  131  N.  Y.  4,  25 

Nelson  v.  Mayor,  etc.,  of  N.  Y., 

63  N.  Y.  535,  107 


xlviii 


TABLE    OF    CASES. 


[Beferences  are  to  Pages."] 


Nelson  v.  St.  Martins  Parish,  111 

U.  S.  716,  524 

Nesbit  V.  Riverside  Independent 

Dist.,  144  U.  S.  610,  427,  458 

462,  464,  473,  485,  541,  558 
Nesmith  v.  Sheldon,  7  How.  812,  429 
New  Albany,  etc.,  Co.  v.  Smith, 

23  Ind.  353,  310 

New  Albany  v.  Burke,  11  Wall. 

96,  354 

Newberry  v.  Fox,  37  Minn.  141,       28 
New  Bufialo  v.  Iron  Co.,  105  U.  S. 

73,  238,  276,  433 

Newgass  v.  City  of  New  Orleans, 

42  La.  Ann.  163,  402 

New  Haven,  etc.,  R.  R.  Co.  v. 

Chatham,  42  Conn.  465,        477,  481 
Newman  v.  City  of  Emporia,  32 

Kan.  456,  11 

New  Orleans  v.  Clark,  95  U.  S. 

644,  3,  35,  164,  339,  387 

Newport  V.  BatesvilleR.  R.  Co., 

58  Ark.  270,  25 

New  Providence  v.  Halsey,  117 

U.  S.  336,  268,  474,  539 

New  York,  etc.,  R.  Co.  v.  Mayor 

of  New  York,  1  Hilton  562,  18 

N.  Y.  &  H.  R.  R.  R.  Co.  v.  Schuy- 
ler, 34  N.  Y.  30,  371 
New  York,  L.  E.  &  W.  Ry.  Co.  v. 

Comrs.,  48  Ohio  St.  249,  158 

Niles  Water-Works  v.  Niles,  59 

Mich.  311,  80,  103 

Ninth  Nat.  Bank  v.  Knox  Co.,  37 

Fed.  R.  75,  253,  479 

Nixon  v.  Campbell,  106  Ind.  47,     267 
Nixon  V.  School  District,  32  Kan. 

510,  523 

Nolan  County  v.  State,  83  Tex. 

182,  37,  465,  563 

Normand  v.  Board,  etc.,  of  Otoe 

Co.,  8  Neb.  18,  522 

Norman  v.  Kentucky  Board,  etc., 

Co.,  93  Ky.  537,  226 

North  V.  Piatt  Co.,  29  Neb.  447,      522 
Northern  Bank  of  Toledo  v.  Por- 
ter Tp.  Trustees,  110  U.  S.  608, 

238,  281,  427,  457,  480,  485,  547 

Northern  Central  Ry.  Co.  v.  Balti- 
more, 21  Md.  93,  13 

Northwestern,  etc.,  Packet  Co.  v. 
Shaw,  37  Wis.  655,  344 

Norton  v.Brownsville  Taxing  Dis- 
trict, 129  TJ.  S.  479,  45,  238,  498 

Norton  v.  City  of  East  St.  Louis, 
36  111.  App.  171,  90 

Norton  v.  Dyersburg,  127  TJ.  S. 
160,  140,  144,  154,  488 

Norton  v.  Peck,  3  Wis.  714,  545 


Norton  v.  Shelby  Co.,  118  U.  S. 

425,  375, 428 

Nurnberger  v.  Town  of  Barnwell, 

42  S.  Car.  158,  23 


0 


Oakland  v.  Carpenter,  13  Gal.  540,    15 
Oakley    v.    Valley  Co.,  40  Neb. 

900,  401 

Ogden  V.  County  of  Daviess,  102 

U.  S.  634,  143,  456,  465,  522 

Ohio  V.  Frank,  103  U.  S,  697, 

394,  397,  441 
Olcott  V.    Supervisors,   16  Wall. 

678,  183,  188,  190,  193,  433 

Olney  v.  Harvey,  50  111.  453,  38 

Omaha  National  Bank  v.  City  of 

Omaha,  15  Neb.  333,  436 

Orchard  v.  School  District,  14  Neb. 

378  342 

Oregon  v.  Jennings,  119  U.  S.  74,  254 
Oregon,   etc..   Navigation  Co.   v. 

Oregon,  etc.,  R.  R.  Co.,  130 

U.  S.  1,  339 

Orleans  v.  Piatt,  99  U.  S.  676, 

128,  240,  425,  448,  468 
Osborne  V.  Adams  Co.,  109  U.  S.  1, 

202,  206 
Otoe  Co.  V.  Baldwin,  111  U.  S.  1, 

198,  361,  362 
Ottawa  V.  Carey,  108  TJ.  S.  110, 

8,  145,  547 
Ottawa   V.    National    Bank,   105 

TJ.  S.  342  304 

Ottawa  V.  People,  48  111.  233,  19 

Ouachita  Co.  v.Walcott,  103  U.  S. 

569,  407, 408 

Oubre  v.  Town  of  Donaldson,  33 

La.  Ann.  386,  533 


Pace  V.  Ortiz,  72  Tex.  437,  515 

Packard  v.  Jefferson  Co.,  2  Colo. 

338,  229,  231,  259 

Packwood  v.  Kittitas  Co.,  15  Wash. 

88,  324 

Page  V.  Allen,  58  Pa.  St.  338,  180 

Page  V.  St.  Louis,  24  Mo.  136,  17 

Paine  v.  Spratley,  5  Kan.  625,  8 

Palmer  v. City  of  Helena,  19  Mont. 

61,  62 

Palmer  v.  Palmer,  36  Mich.  487,     555 
Pana  v.  Bowler,  107  U.  S.  529, 

393,  397,  432,  478,  484,  563 
Paola,  etc..  Railway  Co.v.  Ander- 
son Co.,  16  Kan.  302,  200,  544 


TABLE    OF    CASES. 


xlix 


[Beferences  are  to  Pages.'] 


Park  Bank  v.  Watson,  42  N.  Y. 

490,  451,  473 

Parker  v.  Board  of  Supervisors  of 

Saratoga  Co.,  106  N.  Y.  392,  124 
Parker  v.  Davis,  12  Wall.  457,  816,  317 
Parkersburg  v.  Brown,  106  H  .  S. 

487,  221,  351,  376,  377,  481 

Parmele  v.  Knox,  24  Kan.  113,  343 
Parish  v.  Wheeler,  22  N.  Y.  494,  344 
Parsel  v.  Barnes,  25  Ark.  261,  26 

Parsons  v.  Inhabitants  of  Goshen, 

11  Pick.  (Mass.)  396,  542 

Parsons  v.  Jackson,  99  U.  S.  434, 

292,  308,  389,  460 
Parsons    v.   Monmouth,   70    Me. 

262,  29 

Patrick  v.  Robinson,  83  Ala.  575,  529 
Paul  V.  City  of  Kenosha,  22  Wis. 

266,  351 

Paul  V.  Gloucester  Co.,  50  N.  J.  L. 

585,  12 

Peake  v.  City  of  New  Orleans,  38 

Fed.  E.  779,  412 

Pearce  v.    Hennessey,  10  E.  I. 

223,  395 

Pease  v.  Inhabitants  of  Cornish, 

19  Me.  191,  412 

Peck  V.  Mayor,  14  Vt.  33,  396 

Pedrick  v.  Bailey,  12  Gray  161,  12 
Pegram  v.  Cleveland  Co.,  64  N. 

Car.  557,  496 

Pemental  v.  City  of  San  Fran- 
cisco, 21  Cal.  351,  550 
Pendleton    v.    Perkins,    49    Mo. 

565,  526 

Pendleton  Co.  v.  Amy,  13  Wall. 

297,  374,  460,  483 

Pennington  v.  Baehr,  48  Cal.  565,  381 
Penn  v.  City  of  Laredo  (Tex.), 

26  S.  W.  E.  636,  29 

Pennsylvania  E.  E.  Co.  v.  Phila- 
delphia, 47  Pa.  St.  189,  180 
Penn.  E.  E.  Co.  v.  St.  Louis,  etc., 

Ey.  Co.,  118  U.  S.  290,  339 

People  v.  Austin,  11  Colo.  134, 

417,  471 
People  v.  Batchelor,  22  N.  Y.  128,  200 
People  V.  Batchellor,  53  N.  Y. 

128,  35,  165  237 

People  V.  Board,  11  Cal.  170, 

404,  407,  470 
People  v.   Board,   etc.,  of  Clark 

Co.,  50  111.  213,  490,  497 

People  v.  Board  of  Supervisors,  27 

Cal.  655,  25 

People  V.  Bond,  10  Cal.  563,  33,  500 
People  V.  Booth,  32  N.  Y.  397,  279 
People  V.  Bradley,  60  111.  390,  109 
People  V.  Brooklyn,  4  N.  Y.  420,  161 
People  V.  Brooks,  16  Cal.  1,  86,  104 
MuN.  Se. — iv 


People  v.  Buffalo  Co.,  4  Neb.  150, 

57,  129 
People  V.  Case,  19  N.  Y.  Supp.  625,  515 
People  V.  Cass  Co.,  77  111.  438,  259 
People  V.  Chapman,  66  111.  137,  251 
People  V.  Chicago,  etc.,  Eailroad 

Co.,  55  111.  95,  497 

People  V.  Clark,  53  Barb;  171,  279 
People  V.  Cline,  63  111.  394, 

236,  477,  481 
People  V.  Coffey,  131  N.  Y.  569,  515 
People  V.  Common  Council,  140 

N.  Y.  300,  152 

People  V.  Coon,  25  Cal.  635,  30 

People  V.  Cooper,  83  111.  585,  22 

People, etc. ,v.  Co.  of  Tazewell,  etc., 

22  111.  147,  168,  237,  259,  298,  382, 414 
People  V.  Davis,  93  111.  133,  516 

People  V.  Denison,  80  N.  Y.  656,  107 
People  V.  Detroit,  28  Mich.  228,  29,  35 
People  V.  Dulaney,  96  111.  503,  516 
People  V.  Flagg,  46  N.  Y.  401,  165 
Peoplev.  Fort  Edward,  70  N.Y.28,  167 
People  V.  Garner,  47  111.  246,  250 

People  V.  Getzendaner,  137   111. 

234,  441,  496,  497 

People  V.  Glann,  70  111.  232,  497 

People  V.  Gray,  23  Cal.  125  421 

People  V.  Hamill,  134  111.  666,  166 

People  V.  Hartwell,  12  Mich.  508,  518 
People  V.  Hawkins,  46  N.  J.  9,  490 
People  V.  Haws,  37  Barb.  440,  36 

People  V.  Holden,  82  111.  93,  266 

People  V.  Holden,  91  111.  446,  229 

People  V.  Hopson,  1  Den.  574,  506 
People  V.  Hulburt,  46  N.  Y.  110,  239 
People  V.  Hurlbut,  24  Mich.  44,  2 

People  V.  Ingersoll,  58  N.  Y.  1,  34 
People  V.  Jackson  county,  92  111. 

441,  153,665 

People  V.  Jobs,  7  Colo.  475,  21 

People  V.   Johnson,  100  111.  537, 

407,  409,  423,  516 
People  V.  Johnson,  6  Cal.  499,  75 

People  V.  Klokke,  92  111.  134,  516 

People  V.  Knowles,  47  N.  Y.  415,  239 
People  V.  Logan  Co.,  63  HI.  374,  259 
People  V.  May,  9  Colo.  80,  52,  91 

People  V.  May,  as  Treasurer,  etc., 

9  Colo.  404,  52,  53,  86,  87,  94,  418 
People  V.  Mayor,  51  111.  17,  31,  35,  164 
People  V.  Mead,  24  N.  Y.  114, 

243,  289,  460,  496 
People  V.  Mead,  36  N.  Y.  224,  480 
People  V.  Mitchell,  35  N.  Y.  551,  495 
People  V.  Morgan,  55  N.  Y.  587,  267 
People  V.  Morris,  13  Wend.  325,  3,  20 
People  V.  Nostrand,  46  N.  Y.  375,  506 
People  V.  Oldtown,  88  111.  202, 241, 259 


TABLE    OP   CASES. 


IBeferences  are  to  Pages.'] 


People  V.  Pacheco,  27  Cal.  175, 

83,  84,  86,  104 
People  V.  Power,  25  111.  169,  34 

People  V.  R.  E.  Co.,  12  Mich.  389,  9 
People  V.Salem,  20  Mich.  452,  171,  181 
People  V.  San  Francisco,  27  Cal. 

655,  30 

People  V.  Sawyer,  52  N.  Y.  296,  240 
People  V.  Smith,  45  N.  Y.  772  239 

People  V.  Smith,  43  111.  219,  516 

People  V.  Smith,  55  N.  Y.  135,  239 
People  V.  Spencer,  55  N.  Y.  1,  239 
People  V.  Supervisors,  51  N.  Y. 

401,  524 

People  V.  Supervisors,  50  Cal.  561,  34 
People  V.  Supervisors,  11  Cal.  170,  542 
People  V.  Supervisors,  94 N.Y.  263, 

34,38 
People  V.  Supervisors,  88  111.  202,  236 
People  v.  Supervisors,  12  Johns. 

414,  154 

People  v.  Supervisors,  10  Wend. 

363,  524 

People  V.  Supervisors,  70  N.  Y.  228,  35 
People  v.  Supervisors  of  Chenango 

Co.,  8  N.  Y.  317,  492,  500 

People  V.  Supervisors,  etc.,  of  Lo- 
gan Co.,  63  111.  374,  483 
People  V.  Supervisors,  etc..  Town 

of  Waynesville,  88  111.  469,  232 

People  v.  Swift,  31  Cal.  26,  29 

People  V.  Tileman,  8  Abb.  Pr.  359,  505 
People  V.  Town  of  Clayton,  88  111. 

45,  232,  267 

People  V.  Town  of  Mt.  Morris,  137 

111.  576,  540 

People  V.  Town  of  Santa  Anna,  67 

111.  57,  483 

People  V.  Tremaine,  17  How.  Pr. 

142,  515 

People  V.  Tremain,  29  Barb.  96,  402 
People  V.  Trustee,  etc.,  of  New- 
berry, 87  111.  41,  437 
People  V.  Warfield,  20  111.  159,  250 
People  V.  Weber,  89  111.  347,  9,  24 
People  V.  Wiant,  48  111.  263,  250 
People  V.  Wood,  71  N.  Y.  371,  410 
People  V.  Woods,  7  Cal.  579,  33 
People  V.  Wren,  5  111.  279,  462 
People,  ex  rel.,  Attorney-General 

V.  Lathrop,  24  Mich.  235,  30 

People,  ex  rel.,  Bay  City  v.  State 

Treasurer,  23  Mich.  499,        171,  181 
People,   ex  rel.,  Board    of    Park 

Comrs.  V.  Detroit,  28  Mich.  228,  164 
Peoria,   etc.,   R.   R.  Company  v. 

The  People,  116  111.  401,  152 

Pepper  v.  Philadelphia,   181  Pa. 

St.  566,  59 

Perry  v.  Keene,  56  N.  H.  514,  160 


Perry  v.  Superior  City,  26  Wis.  64,  28 
Peru  V.  Gleason,  91  Ind.  566,  15 

Peterson  v.  Mayor  of  New  York, 

17  N.Y.  449,  23,372 

Phelps  V.  Hawley,  52  N.  Y.  23,         20 
Phelps  V.  Rooney,  9  Wis.  70,  33 

Phelps  V.  Town  of  Lewiston,  15 

Blatchf.  131,  381 

Philadelphia  v.  Fox,  64  Pa.  St.  180,    2 
Phillips  V.  Dugan,  21  Ohio  St.  466, 

318 
Phillips  V.  Jefferson  Co.,  5  Kan. 

412,  279 

Phillips  V.  Town  of  Albany,  28  Wis. 

340,  253, 260 

Phinney  v.  Baldwin,  16  111.  108,     441 
Pierce  v.  Town  of  St.  Anne,  30 

Fed.  R.  36,  541 

Pimental  v.  City  of  San  Francisco, 

21  Cal.  351,  351 

Pittsburg  Appeal,  79  Pa.  St.  317,    180 
Pitzman  v.  Village  of  Freeburg, 

92  111.  Ill,  166 

Police  Jury  v.  Britton,  15  Wall. 

566,  27,  112,  128,  131,  133,  139 

140,  141,  405 
Pollard  V.  City  of  Pleasant  Hill, 

3  Dillon  195,.  328 

Pompton  V.  Cooper  Union,  101  TJ. 

S.  196,  164,  373.  449,  460 

Portland,  etc.,  R.  R.  Co.  v.  Hart- 
ford, 58  Me.  23,  229,  232,  483 
Portland  R.  R.  Co.  v.  Standish, 

65  Me.  63,  231 

Portsmouth  Sav.  Bank  v.  City  of 

Springfield,  4  Fed.  R.  276,    374,  482 
Potomac  Mfg.  Co.  v.  Evans,  84  Va. 

717,  384 

Potter  V.  Black,  15  Wash.  186,        411 
Potter  V.  Douglass  Co.,  87  Mo. 

239,  106 

Potter  V.  Town  of  Greenwich,  26 

Hun  (N.  Y.)  326,  295 

Powell  V.  City  of  Madison,  107 

Ind.  106,  44,  347 

Pratt  V.  Brown,  3  Wis.  603,  184 

Preble  v.  Board  of  Supervisors,  8 

Biss.  358,  527,  542 

Prescott  v.  Gonser,  34  Iowa  175,     561 
President,  etc.,  of  Keithburg  v. 

Frick,  34  111.  421,  374 

President,  etc.,  of  Town  of  Odell 

V.  Schroeder,  58  111.  355,  544 

Preston  v.  Hull,  23  Gratt.  600,        293 " 
Prettyman  v.  County  of  Tazewell, 

19  111.  406,  382 

Price  V.  Bonnifield,  2  Wyo.  80,       558 
Prickett  v.  City  of  Marceline 
I      (C.  C.)  (Mo.),65Fed.  R.  469,       56 


TABLE    OF    CASES. 


[_Beferences  are  to  Pages.] 


Priett  V.  De  La  Montania,  85  Cal. 

148,  62  Cal.  9,  440 

Prince  v.  City  of  Quincy,  105  111. 

138,  74,  78,  84 

85,  91,  92,  103,  519 
Prince  v.  Crocker,  166  Mass.  347,  101 
Prince  v.  Quincy,  128  111.  443, 

85,  91,  92 
Pruyn  v.  Milwaukee,  18  Wis.  867, 

386,  394, 441 

Pugh  V.  Little  Rock,  35  Ark.  75,       28 
Pulaski  v.  Gilmore,  21  Fed.  R. 

870,  45 

Pullman  v.  Mayor  of  New  York, 

54  Barb.  (N.  Y.)  169,  23 

Purcell  V.  Town  of  Bear  Creek, 

138  111.  524,  ,  440 

Purdy  V.  Town  of  Lansing,  128 

U.  S.  557,  262 

Q 

Quaker  City  Nat.  Bank  v.  Nolan 
County,  59  Fed.  R.  660,  37,  364 

378,  428,  461 

Quill  V.  City  of  Indianapolis,  124 
Ind.  292,  53,  67,  79 

Quincy  v.  Cooke,  107  U.  S.  549,      369 

Quincy  v.  Jackson,  113  U.  S.  332,   509 


R 


Eahway  Savings  Inst.  v.  Mayor, 

53  N.  J.  L.  48,  539 

Railroad  Company  v.  Oomrs. 

Paolo,  etc.,  16  Kan.  302,  358 

Railroad  Co.  v.  County  of  Otoe, 

16  Wall.  667,  183,357,435 

Railroad  Co.  v.  Falconer,  103 

U.  S.  821,  45,  390,  460 

Railroad  Co.  v.  Gaines,  97  U.  S. 

697,  433 

Railroad  Co.  v.  Howard,  7  Wall. 

392,  351 

Railroad  Co.  v.  Johnson,  15  Wall. 

195,  314 

Railroad  Co.  v.  McClure,  10  Wall. 

511,  44 

Railroad  Co.  v.  Merrick  Co.,  3 

Dillon  359,  483 

Railroad  Co.  v.  Otoe  Co.,  1  Dillon 

338,  477, 538 

Railway  Co.  v.  The  City  of  Jef- 
ferson ville,  114  111.  562,  79 
Railroad  Co.  v.  Thompson,  24 

Kan.  170,  264 

Ralls  Co.  V.  Douglass,  105  U.  S. 

728,  44,  45 


Ralls  County  Ct.  v.  United  States, 

105  U.  8.  733,  108,  441,  509 

Rathbone  v.  Board  of  Commis- 
sioners, 73  Fed.  R.  395,  235 
Raton  Water  Works  Co.  v.  Town 

of  Raton  (N.  Mex.),  49  Pac.  R. 

898,  518 

Ray  V.  Wilson,  29  Fla.  342,  471,  516 
Read  v.  Plattsmouth,  107  U.  S. 

568,  361,  532 

Red  Rock  v.  Henry,  106  U.  S.  596,  44 
Reed  v.  Town  of  Orleans,  1  Ind. 

25,  539 

Reese  v.  Stearns,  29  Cal.  273,  318 

Rees  V.  Watertown,  19  Wall.  107, 

152,  489,  510,  518,  524 
Regents,  etc.,  v.  Detroit,  12  Mich. 

138,  26 

Eehmke  V.Goodwin,  2 Wash.  676,  63 
Reilly  v.  City  of  Albany,  112 

N.  Y.  30,  411 

Reineman  v.  C,  C.  &  B.  H.  R.  R. 

Co.,  7  Neb.  310,        57,  269,  354,  522 
Reis  V.  Graff,  51  Cal.  86,  9 

Reynolds  v.  Mayor,  etc.,  of  City 

of  Shreveport,  13  La.  426,  533 

Reynolds  V.  Norman,  114  Mo.  509,  401 
Rice  V.  Des  Moines,  40  Iowa  638,  94 
Rice  V.  Gwin  (Idaho),  49  Pac.  R. 

412,  515 

Rich  V.  Town  of  Mentz,  134  U.  S. 

632,  245,  247,  248,  356,  427,  480 

Richards  v.  Supervisors  of  Lyon 

County,  69  Iowa  612,  520 

Richardson  v.  Grant  Co.,  27  Fed. 

R.  495,  24 

Richardson  v.  Lawrence  Co.,  154 

U.  S.  536,  341 

Richland  Co.  v.  Lawrence  Co.,  12 

111.  1,  34 

Richman  v.  Board,  77  Iowa  513,  21 
Richmond  v.  McGirr,  78  Ind.  192,  17 
Richmond  Gas  Light  Co.  v.  Mid- 

dleton,  59  N.  Y.  228,  14 

Riggs  V.  Johnson  Co.,  6  Wall.  166, 

152,  490,  491,  495,  502,  517 
Riley  v.  Tp.  of  Garfield,  54  Kan. 

463,  437,  463,  496 

Rilling    v.  Thompson,   12  Bush 

(Ky.)  310,  395 

Ring  V.  The  County  of  Johnson, 

6  Iowa  265,  538 

Risley  v.  Village  of  Howell,  64 

Fed.  R.  453,  478 

Risley  v.  Village  of  Howell,  57 

Fed.  R.  544,  478 

Ritchie  v.  Franklin  Co.,  22  Wall. 

67,  235 

Robbins  v.  Lincoln  Co.  Ct.,  3  Mo 

57,  413, 414 


Hi 


TABLE    OF   CASES. 


\Beferences  are  to  Pages.] 


Robbins  v.  Milwaukee,  etc.,  Rail- 
road Co.,  6  Wis.  610,  184 
Roberts  v.  Bolles,  101  U.  S.  119, 

258,  304,  383 
Roberts  v.  Chicago,  26  III.  249,  15 
Robinson  V.  Butte  Co.,  43  Cal.  353, 

40, 154, 496,  524 
Rogers  v.  Burlington,  3  Wall.  654 

112,  161,  196,  477 
Rogers  v.  Higgins,  57  111.  244,  527 
Rogers  v.  Walsh,  12  Neb.  28,  534 

Roll  V.  Augusta,  84  Ga.  326,  15 

Rollins  V.  Henry,  84  N.  Car.  569,  547 
Rollins  V.Lake  Co.,  34  Fed.  R.845,  106 
Rome  V.  Cabot,  28  Ga.  50,  23 

Rose  V.  Duval,  13  Pet.  45,  429 

Rose  V.  Hardie,  98  N.  Car.  44,  21 

Ross  V.  Madison,  1  Ind.  281,  25 

Rouedev.  Mayor,etc.,  Jersey  City, 

18  Fed.  R.  719,  460 

Rovster  v.  Board,  etc.,  of  Gran- 
ville Co.,  98  N.  Car.  148,  423 
Ruegger  v.  Indianapolis,  etc.,  R. 

R.  Co.,  103  111.  449,  527 

Ruggles  V.  Collier,  43  Mo.  353,  13 

Rumford  v.  Wood,  13  Mass.  193,  545 
Rushville  Gas  Co.  v.  City  of  Rush- 

ville,  121  Ind.  206,  117,  349 

Russell  V.  Cage,  66  Tex.  428,  76 

Russell  V.  Place,  94  U.  S.  606,  365 

Rutland  v.  Paige,  24  Vt.  181,  288 


s 


Sabin  v.  Sherman,  28  Kan.  289,  527 
Sackett  v.  City  of  New  Albany, 

88  Ind.  473,  53,  65,  67,  84 

86, 103,  519 
Saginaw  Gas  Light  Co.  v.  City  of 

Saginaw,  28  Fed.  R.  529,  458 

Salamanca Tp.  v. Wilson,  109  U.  S. 

627,  508 

Salem  Water  Co.  v.  Salem,  5  Ore. 

29,  80,  104 

Salem  v.  City  of  Neosho!(Mo.),  30 

S.  W.  R.  190,  56 

Saline  County  v.  Wilson,  61  Mo. 

237,  402 

Sampson  v.  The  People,  140  111. 

466,  167,  169 

San  Antonio  v.  Mehaffy,  96  U.  S. 

312,  289,  449,  533 

Sanborn    v.    Commissioners,    9 

Minn.  273,  159 

Sanford  v.  Handy,  23  Wend.  260,  434 
San  Francisco  Gas  Co.  v.  Brick- 

wedel,  62  Cal.  641,  51,  106 

San  Francisco  Gas.  Co.  v.  City  of 

San  Francisco,  9  Cal.  453,  29 


Sangamon  Co.  v.  Springfield,  63 

111.  66,  33 

Santa  Ana  Water  Co.  v.  Town  of 

San  Buenaventura,  65  Fed.  R. 

323,  371 

Santa  Crnz,  etc.,  R.  Co.  v.  Board, 

62  Cal.  239,  495 

Sapp  V.  Comrs.,  etc.,  20  Kan.  243,  279 
Satterthwait  v.  Beaufort  Co.,  76 

N.  Car.  153,  16 

Sauer  v.  McMurtry,  4  Okla.  447,    101 
Sauerhering  v.  Iron  Ridge  Co.,  25 

Wis.  447,  260 

Savage  v.  United  States,  92  U.  S. 

(2  Otto)  382,  322 

Savings  and  Loan  Assn.  v.  Altu- 

ras  Co.,  65  Fed.  R.  677,  459 

Savings  and  Loan  Association  v. 

Topeka,  20  Wall.  655,  158 

Savles  V.  Garrett,  110  U.  S.  288,      448 
Scipio  V.  Wright,  101  U.  S.  665,      301 
S.  C.  &  P.  R.  R.  Co.  V.  Washing- 
ton Co.,  3  Neb.  30,  129 
Schaefler  v.  Bonham,  95  111.  368, 

167,  482 
Schenectady,  etc..  Railroad  Co. 

V.  Thatcher,  11  N.  Y.  102,  168 

Schenley  v.  Commonwealth,  36 

Pa.  St.  62,  14 

Schmucker  v.  Sibert,  18  Kan.  104,  549 
School  Directors  v.  Fogleman,  76 

111.  189,  455 

School  Directors  v.  Georges,  50 

Mo.  194,  550 

School  Directors  v.  Sippy,  54  111. 

287,  117 

School  Dist.  V.  Cowee,  9  Neb.  53,    437 
School  Dist.  V.  Dudley,  28  Kan. 

160,  410 

School  Dist.  V.  Insurance  Co.,  103 

U.  S.  707,  22,  254 

School  District  v.  State,  29  Kan. 

57,  463 

School  Dist.  V.  Stone,  106  U.  S. 

183,  476, 547 

School  District,  etc.,  v.  First  Nat'l 

Bank,  19  Neb.  89,  282,  283,  562 

School  Dist.  No.  3  in  Carbon  Co. 

V.  Western  Tube  Co.,  5  Wyo. 

185,  101 

School  Town  of  Monticello  v. 

Kendall,  72  Ind.  91,  117 

Schumm  v.  Seymour,  24  N.  J.  Eq. 

143,  28 

Schuvler  Co.  v.  Thomas,  98  U.  S. 

169,  44 

Schwartz  v.  Wilson,  75  Cal.  502, 

51,  106 
Scotland  County  v.  Hill,  112  U.  S. 

183,  468, 528 


TABLE    OF   CASES. 


liii 


[Beferences  are  to  Pages.'] 


Scotland  Co.  v.  Hill,  132  U.  S. 

107,  45,  394,  450,  468 

Scotland  Co.  v.  Thomas,  94  U.  S. 

682,  44 

Scott  V.  City  of  Davenport,  34 

Iowa  208,  44,  54,  74,  84,  519 

Scott's  Ex'rs  V.  Shreveport,  20 

Fed.  R.  714,  200 

Searle  v.  Adams,  3  Kan.  515,  395 

Second  Ward  Sav.  Bank  v.  City 

of  Huron,  80  Fed.  R.  660,  34 

Second  Ward  Sav.  Bank  v.  City 

of  Huron,  86  Fed.  R.  272,  352 

Secretary  v.  McGarrahan,  9  Wall. 

298,  503, 517 

Sedgwick  Co.  v.  Bunker,  16  Kan. 

498,  34 

Seibert  v.  Lewis,  122  TJ.  S.  284, 

108,  458,  489 
Sere  v.  Pitot,  6  Cranch  332,  544 

Sewall  v.  Brainerd,  88  Vt.  364, 

393  398 
Seybel  v.  National  Bank,  54  N.  Y.' 

288,  451 

Seybert  v.  Pittsburg,  1  Wall.  272,  112 
Shanklin  v.  Madison  Co.,  21  Ohio 

St.  575,  31 

Shannon  v.  City  of  Huron,  69  N. 

W.  R.  598,  417 

Shapleigh  v.  City  of  San  Angelo, 

167  U.  S.  646,  32,  38,  462 

Sharpless  v.  Mayor  of  Philadel- 
phia, 21  Pa.  St.  147, 

157,  171,  178,  180,  435,  519 
Shaw  V.  Statler,  74  Cal.  258, 

51,  106,  418 
Shaw  V.  The  Independent  School 

District,  62  Fed.  R.  911,  355 

Shaw  V. Independent  School  Dist. , 

77  Fed.  R.  277,  80 

Sheboygan  Co.  v.  Parker,  3  Wall. 

93,  145,  273 

"Sheehan  v.Gleeson,  46  Mo.  100,        13 
Sheehy  V.  Chalmers{Cal.),  36  Pac. 

R.  514,  318 

Sheenan  v.   Treasurer    of    Long 

Island  City,  33  N.  Y.  S.  428,  58 

Sheffield  School  Tp.  v.  Andress, 

56  Ind.  157,  113,  117,  130 

Sheidley  v.  Lynch,  95  Mo.  487  16 

Shelby  v.  Guy,  11  Wheat.  361,        429 
Shelby  County  v.  Tennessee,  etc., 

Co.,96Tenri.  653,  226 

Shelby  County  Court  v.  Railroad 

Co.,  8  Bush.  209,  496 

Shelley  v.  St.  Charles  Co.,  30  Fed. 

R.  603,  512 

Sheridan  v.  Colvin,  78  111.  237,  17 

Sheridan  v.  Mayor,  68  N.  Y.  30,      541 
Sherlock  v.  Winnetka,  59  111.  389,  455 


Sherlock  v.  Village  of  Winnetka, 

68  111.  530,  298 

Sherman  Co.  v.  Simons,  109  IT.  S. 

735,  268 

Shinbone  V.Randolph  Co.,  56  Ala. 

183,  502,  547 

Shipley  v.  Carrol,  45  111.  285,  285, 453 
Shipmon  v.  State,  43  Wis.  381,  28 

Shirk  V.  Pulaski  Co.,  4  Dillon  209, 

404,  415,  416,  472,  526,  551 
Shoemaker  v.  Goshen  Tp'.,  14 

Ohio  St.  569,  477,  483 

Shoemaker  v.  Simpson,  16  Kan. 

43,  438 

Sibert  v.  Wilder,  16  Kan.  176,  549 
Sidener  v.  Galbraith,  63  Ind.  89,  558 
Silliman  v.  Fredericksburg,  etc., 

R.  Co.,  27  Gratt.  (Va.)  119,  391 

Silsby  Mfg.  Co.  v.  City  of  Allen- 
town,  153  Pa.  St.  319,  30 
Silver  Lake  Bank  v.  North,  4 

Johns.  Ch.  370,  543 

Simmons  v.  Davis,  18  R.  I.  46, 

496,  516 
Singer  Mfg.  Co.  v.  Elizabeth,  42 

N.  J.  L.  249,  295 

Sinnett  v.  Moles,  38  Iowa  25,  434 

Sinton  v.  Carter  Co.,  33  Fed.  R. 

535,  ,  357 

Sioux  City  v.  Weare,  59  Iowa  95, 

28,  112 
Sioux  City,  etc.,  Ry.  Co.  v.  Wash. 

Co.,  3  Neb.  42,  9 

Skinker  v.  Butler  County,  112  Mo. 

332,  110 

Skinner  v.  Santa  Rosa,  107  Cal. 

464,  324,  326 

Sloan  V.   State,   8  Blackf.  (Ind.) 

361,  20 

Smalley  v.  Yates,  36  Kan.  519,  342 
Smalley  v.  Yates,  41  Kan.  550,  342 
Smead  v.  Indianapolis,  Pittsburg 

&  Cleveland  R.  R.  Co.,  11  Ind. 

104,  32 
Smeltzer  v.  White,  92  U.  S.  390, 

403,  409 

Smith  V.  Appleton,  19  Wis.  468,  33 
Smith  V.  Ashton,  —  Freem.   Ch. 

(Eng.)  308,  288 

Smith  V.  Bourbon  Co.,  127  IT.  S. 

105,  495,  517,  544 
Smith  V.  City  of  Buffalo,  39  N.  Y. 

Supp.  881,  415 

Smith  V.  City  of  Fond  du  Lac,  8 

Fed.  R.  289,  187 

Smith   V.  Citv  of  Newburgh,  77 

N.  Y.  130,    "  107 

Smith  V.  Clark  Co.,  54  Mo.  58, 

6,  44,  231,  382,  383,  392,  428 


liv 


TA.BLE   OF    CASES. 


[^Beferences  are  to  Pages.^ 


Smith  V.  Comrs.  of  Bourbon  Co., 

43  Kan.  619,  544,  558 

Smith  V.  Dedham,  144  Mass.  177,    102 
Smith  V.  Inhabitants  of  Cheshire, 

13  Gray  318,  404 
Smith  V.  McNair,  19  Kan.  330,  348 
Smith  V.  Madison,  7  Ind.  86,  10 
Smith  V.  Mayor,  81  Mich.  123.  38 
Smith  V.  Morris,  2  Cal.  524,  106 
Smith  V.  Newburg,  77  N.Y.  130,  29 
Smith  V.  Railroad  Co.,  99  U.  S. 

398,  544 

Smith  V.  Rockwell,  2  Hill  482,        548 
Smith  V.  Sac  County,  11  Wall. 

139,  390,  473,  564 

Smith  V.  Schulenberg,  34  Wis.  41,  438 
Smith  V.  Shell,  82  Mo.  15,  555 

Smith  V.  Swormstedt,  16  How.  288, 

527 

Snowden  v.  Wilas,  19  Ind.  10,        543 
Spaulding  v.  Lowell,  23  Pick. 

(Mass.)  71,  8,16,18,28 

Speer  v.  School  Directors,  50  Pa. 

St.  157,  180 

Spencer,  Treas.  City  of  Guthrie  v. 

Gray,  Receiver,  5  Okla.  216,  535 
Spidell  V.  Johnson,  128  Ind.  235,  80 
Spilman  v.  Citv  of  Parkersburg, 

35  W.  Va.  605, 

61,  66,  80,  81,  85,  519 
Spitzer  v.  Village  of  Blanchard, 

82  Mich.  234,  29 

Spooner  v.  Holmes,  102  Mass.  503, 

6,383 
Sprague  v.  Baldwin,  18  Pa.  Co.  Ct. 

R.  568,  2 

Springer  v.  County  of  Clay,  35 

Iowa  241,  403 

Springfield  Milling  Co.  v.  Lane 

Co.,  5  Ore.  265,  20 

Spurck  V.  L.  &  N.  W.  R.  R.  Co., 

14  Neb.  293,  435,  522 
Society  for  Savings  v.  Citv  of  New 

London,  29  Conn.  174,  "  237,  243 
Soens  V.  City  of  Racine,  10  Wis. 

271,  185 

Soule  V.  City  of  Seattle,  6  Wash. 

315,  411 

Southern  Kansas  and  Panhandle 

R.  R.  Co.  V.  Towner,  41  Kan.  72, 

264,  438 
South  Sea  Co.  v.  Wymondsell,  3 

P.  Wms.  143.  559 

St.  Joseph  Township  v.  Rogers,  16 

Wall.  644,         235,  243,  250,  362,  425 
448,  457,  474 
St.  Paul  Gas  Light  Co.  v.  Village 

of    Sandstone    (Minn.),    75 

N.  W.  R.  1050,  462,  343 


Stallcup  V.   City  of  Tacoma,    13 

Wash  141,  430,  433,  546,  658 

Stanton  v.  Camp,  4  Barb.  (N.  Y.) 

274,  27 

Starin  v.  Town  of  Genoa,  23  N.  Y. 

439,  460, 480 

Starkev  v.  Minneapolis,  19  Minn. 

203, '  24 

State  v.  Adams  Co.,  15  Neb.  568,  203 
State  V.  Alexander,  14  Neb.  280,  354 
State  V.  Anderson  Co.,  8  Baxter 

249,  496 

State  y.  Babcock,  23  Nev.  802,  362 
State  V.  Babcock,  25  Neb.  500,  499 
State  V.  Babcock,  19  Nelj.  223,  435 
State  V.  Babcock,  23  Neb.  179,  202 
State  V.  Babcock,  20  Neb.  522,  69 

State  V.  Babcock,  24 Neb.  642,  69 

State  V.  Barker,  4  Kan.  379,  168 

State  V.  Bates  (S.  Car.),  26  S.  E. 

R.  213,  494 

State  V.  Bell,  34  Ohio  St.  194,  13 

State  V.  Binder,  38  Mo.  450,  249 

State  V.  Bd.,  etc.,  of  Colfax  Co., 

10  Neb.  29,  413 

State  V.  Board,  etc.,  of  Dodge  Co., 

10  Neb.  20,  500 
State  V.  Board,  etc.,  of  Wabaunsee 

Co.,  36  Kan.  ]80,  523 

State  V.  Boone  Co.,  50  Mo.  317,  21 
State  V.  Born  (Wis.),  73  N.  W.  R. 

105,  515 

State  V.  Breese,  15  Kan.  123,  495 

State  V.  Buckles,  39  Ind.  272,  536 

State  V.  Campbell,  7  S.  D.  568,  417 
State  V.  Gather,  22  Neb.  792,  499 

State  V.  City  of  Davenport,  12 

Iowa  335,  489,  490,  502 

State  v.  City  of  Lake  City,  25 

Minn.  404,  "  265 

State  V.  Citv  of  New  Orleans,  34 

La.  Ann.  477,  488,524 

State  V.  Clark,  23  Minn.  422,  44,  266 
State  V.  Clark,  42  Mo.  519,  538 

State  V.  Clay  Co.,  46  Mo.  231,  490 
State  V.  Clinton,  28  La.  Ann.  47,  402 
State  V.  Clinton  Co.,  6  Ohio  St. 

280,  491, 502 

State  V.  Comrs.,  37  Ohio  St.  626,  80 
State  V.  Commissioners,  etc. 

(N.  Car.),  30  S.  E.  R.  352,  34 

State  V.  Comrs.  of  Anderson  Co., 

28  Kan.  67,  495 

State  V.  Comrs.  Clinton  Co.,  6 

Ohio  St.  280,  496 

State  V.  Comrs.  of  Garfield  Co., 

54  Kan.  372,  463 

State  V.  Comrs.  of  Hancock  Co., 

11  Ohio  St.  183,  480 


TABLE    OF   CASES. 


Iv 


[_Beferences  are  to  Fages.l 


State  V.  Comrs.  Kearney  Co.,  12 

Neb.  6,  435 

State  V.  Comrs.  of  Kiowa  Co.,  41 

Kan.  630,  39  Kan.  657,  437 

State,  etc.,  v.  Comrs.  of  Nemaha 

Co.,  10  Kan.  569,  168 

State  V.  Common  Council,  15  Wis. 

30,  500 

State  V.  Cornell  (Neb.),  39  L.  R. 

A.  513,  164,  226 

State  V.  County  Ct.  of  Daviess 

Co.,  64  Mo.  30,  232,  266 

State  V.  Co.  Ct.  of  Sullivan,  51 

Mo.  522,  428 

State  V.  The  County  of  Wapello, 

13  Iowa  390,  431 

State  V.  County  Judge,  etc.,  5  Iowa 

380,  490 

State  V.  Co.  Judge  of  Floyd  Co.,  5 

Iowa  380,  489 

State  V.  Douglass,  50  Mo.  593,  463 

State  V.  Findley,  10  Ohio  51,  440 

State  V.  Grant  (Ore.),  49  Pac.  R. 

855,  499 

State  V.  Green  Co.,  54  Mo.  540,  231,  428 
State  V.  Guttenberg,  39  N.  J.  L. 

660,  153,  490 

State  V.  Hammonton,  38  N.  J.  L. 

430  23 

State  V.  Harvey,  12  Neb.  31,  413 

State  V.  Harris,  96  Mo.  29,  249 

State  V.  Harris,  17  Ohio  St.  608,  524 
State  V.  Haskell  Co.,  40  Kan.  65,  105 
State  V.  Hawes,  112  Ind.  323,  65,  79 
State  V.  Hauser,  63  Ind.  155,  13,  349 
State  V.  Hitchcock,  1  Kan.  178,  21 
State  V.  Jacobs,  17  Ohio  143,  462 

State  V.  Jennings,  48  Wis.  549,  495 
State  V.  Jurmel,  30  La.  Ann.  339,  402 
State  V.  Board,  etc.,  of  Kiowa  Co., 

39  Kan.  657,  460 

State  V.  La  Grave,  22  Nev.  417,  516 
State  V.  Lancaster  Co.,  20  Neb. 

419,  353 

State  V.  Lancaster  Co.,  6  Neb. 

214  71   97 

State V.  McCauley,  15  Cal.  429, 

83,  84,  86,  104 
State  V.  McCrillus,  4  Kan.  250,  524 
State  V.  McLaughlin,  15  Kan. 

228  523 

State 'v.  Macon  Co.  Ct.,  68  Mo.  29,  153 
State  v.  Macon  Co.,  41  Mo.  453,  44 
State  V.  Madison,  7  Wis.  582, 

116,  130,  161 
State  V.  Madison,  15  Wis.  33,  33 

State  V.  Marion  Co.,  21  Kan.  419, 

9,  24 
State  V.  Marston,  6  Kan.  525,  495 

State  V.  Martin,  27  Neb.  441,  30 


State  V.  Mayor,  23  La.  Ann.  358,  103 
State  V.  Mayor,  108  Ind.  74,  240 

State  V.  Mayor  of  St.  Joseph, 

37  Mo.  270,  249 

State  V.  Medberry,  7  Ohio  St.  522, 

87,  104 
State  V.  Milwaukee,  20  Wis.  87,  2,  502 
State  V.  Milwaukee,  25  Wis.  122,  33 
State  V.  Minneapolis,  32  Minn. 

501,  266 

State  V.  Moore,  46  Neb.  590,  284 

State,  etc.,  v.  Nodaway  Co.,  48 

Mo.  339,  265 

State  V.  Osawkee  Tp.,  14  Kan.  418, 

224,  226 
State  V.  Pacific,  61  Mo.  155,  414 

State  V.  Parkinson,  5  Nev.  15,  86,  89 
State  V.  Parsons,  40  N.  J.  L.,  123,  22 
State,  etc.,  v.  Passaic,  44  N.  J.  L. 

171,  11 

State  V.  Patterson,  34  N.  J.  L.  163,  13 
State  V.  Pierce,  52  Kan.  521,  403 

State  V.  Pilsbury,  30  La.  Ann.  705,  469 
State  V.  Railroad  Co.,  13  So.  Car. 

290  527 

State 'v.  R.  R.  Co.,  3  How.  (U.S.) 

534,  20 

State  V.  Rainey,  74  Mo.  229,  528 

State  V.  Robbins,  51  Mo.  82,  21 

State,  etc.,  v.  Robinson,  35  Neb. 

401,  226 

State  V.  Roggen,  22  Neb.  118,  435,  522 
State  V.  Saline  County  Court,  48 

Mo.  390,  500 

State  V.  School  District,  13  Neb. 

78,  82,  357,  436,  498 

State  V.  School  District,  16  Neb. 

182,  482 

State  V.  School  District,  13  Neb. 

466,  437 

State  V.  School  District  No.  9,  10 

Neb.  544,  231,498 

State  V.  Sheldon  (Neb.),  73  N.  W. 

R.  694,  515 

State  V.  Spartanburg,  etc.,  R.  Co., 

8  S.  Car.  129,  392,  398 

State  V.  Sullivan  Co.,  51  Mo.  522,  44 
State  V.  Supervisors,  20  Wis.  79,  500 
State  V.  Swift,  69  Ind.  505,  251 

State  V.  Thome,  9  Neb.  458,  203,  500 
State  V.  Town  of  Roscoe,  25  Minn. 

445,  167 

State  V.  Trustees,  etc..  Town  of 

Pacific,  61  Mo.  155,  413 

State  V.  Trustees  of  Union  Tp., 

15  Ohio  St.  437,  460 

StaJ;e  v.  Tucker,  46  Ind.  355,  21 

State  V.  Van  Home,  7  Ohio  St. 

327  374  477 

State  V.  Weir,  38  Neb.  35,        155^  499 


lYi 


TABLE    OF    CASES. 


[^Beferences  are  to  Fages.^ 


State  V.  Whitesidea,  30  S.   Car. 

579,  37 

State  V.  Wilkinson,  20  Xeb.  610,  354 
State  V.  ^Yinkelmeie^,  35  Me.  103,  248 
State  V.  Yeatman,  22  Ohio  St.  546,  492 
State  Bank  v.  Magness,  11  Ark. 

343,  558 

State  ex  rel.  v.  Board,  36  Wis.  49S,  20 
State  ex  rel.  Anderson  v.  Trenton, 

42X.J.  L.  486,  22 

State  ex  rel.   Citr  of  Norfolk  v. 

Babcock,  22  Keb.  614,  113 

State,  exrel.  School Dist. v.Moore, 

45  Neb.  12.  434 

State  Board  V.  Aberdeen,  56  Miss. 

518,  23 

State  Board  of  Agricultare  v.  Cit- 
izens' St.  Ey.  Co..  47  Ind.  407, 

32,  344 
State,  etc.,  v.  Moore.  45  Xeb.  13,  357 
State  of  Nevada  v.  Hallock,   16 

N'ev.  337.  226 

State  of  New  Jersey  v.  Wilson,  7 

Cranch  164,  458 

State,  etc.,   Riley  v.  Trenton,  51 

N.  J.  L.  498,  12 

Statson  V.  Kepton,  13  Mass.  272,  121 
Stebbins  v.  Perry  Co.,  167  111.  567, 

374,  377 
Stedman  v.  Citv  of  Berlin  (Wis.), 

73  N.  W.  R  57,  77,  78 

Steele  v.  Davis  Co.,  2  Green 

(Iowa)  469,  410 

Stein  V.  Bienville  Water  Co.,  141 

V.  S.  67,  9 

Steines  v.  Franklin  Co.,  48  IMo. 

167,  231,  477 

Stenburg  v.  State,  48  Neb.  299,  498 
Stephens  v.  City  of  Spokane,  11 

Wash.  41,  411 

Stetson  V.  Kempton,  13  Mass.  272, 

8,  161,  542 
Stevens  v.  New  York,  etc.,  R.  Co., 

13  Blatchf .  412,  398 

Stevens  v.  St.  Mary's  Training 

School,  144  111.  336.  226 

Stevenson  v.  The  District,  etc., 

35  Iowa  482,  502 

Stewart  v.  Council  BluSs,  58  Iowa 

642,  14 

Stewart  v.  Lansing,  104  TJ.  S.  505, 

301,  383,  542,  564 
Stewart  v.  Otoe  Co.,  2  Neb.  177, 

9,  129 
Stewart  v.  Supervisors,  30  Iowa  9,  199 
Stidger  v.  Red  Oak,  64  Iowa  465,  28 
Stimpson  v  Railroad  Co.,  10  How. 

329,  547 

Stockdale  v.  Wayland  School  Dis- 
trict, 47  Mich.  226,  68 


Stockton,  etc.,  R.  R.  Co.  v.  City 

of  Stockton,  51  Cal.  338,  266 

Stoddartv.Valaningham,  14  Elan. 

18,  518 

Stone  v.  Charlestown,  114  Mass. 

214,  34 

Stontenbnrg  v.  Hennick,  129  U.  S. 

141,  2 

Stow  v.  Wyse,  7  Conn.  214,  200 

Straus  V.  Eagle  Insurance  Co.,  5 

Ohio  St.  59,  23 

Strieb  v.  Cox,  111  Ind.  299,    53,  79,  80 
Sturges  V.  Crowinshield,  4  Wheat. 

122,  459 

Sturtevant  v.  liberty,  46  Me.  457, 

404,409 
Sturtevants  v.  Alton,  3  McLean 

393,  23 

Suffolk  Savings  Bank  v.  Boston, 

149  Slass.  364,  296 

Sullivan    v.   School  District  No. 

39,  39  Kan.  347,  29 

Super^'isors  v.  Galbraith,  99  TJ.  S. 

214,  237, 357 

Supervisor  V.  Rogers,  7  Wall.  175,  510 
Supervisors  v.  Schenck,  5   Wall. 

772,  29,  203,  260 

449,  460,  473,  474,  477,  483 
Supervisors  v.  The  Mississippi  & 

Wabash  Ry.  Co.,  21  111.  338,        259 
Supervisors  v.  United  States,  18 

Wall.  71,  514 

Supervisors  v.  United  States,  4 

AVall.  435,  20,  154,  490,  491,  494,  545 
Supervisors  of  Fulton  Co.  v.  Rail- 
road Co.,  21  111.  337,  168 
Supervisors,  etc..  Hencely  Tp.  v. 

People,  84  111.  544,  161 

Supervisoi-s  of  Kendall  Co.v.  Post, 

94  U.  S.  260,  455 

Supervisors    of  Marshall  Co.  v. 

Cook,  38  111.  44,  167, 455 

Sutherland-Innes  Co.  v.  Village 

of  Evart,  86  Fed.  R.  597,  429 

Sutliff  v.Commissioners,  147  U.  S. 

230,  69,  427,  454 

458,  464,  475,  485,  547 
Sutro  V.  Pettit,  74  Cal.  332,  28 

Swan  V.  City  of  Arkansas  City,  61 

Fed.  R.  478,  348 

Sweet  V.  Co.   Comrs.   of  Carver 

Co.,  16  Minn.  106,  420 

Swift  V.  Tyson,  16  Pet.  1,  448 

Swigert  v.  Hamilton  Co.,  130  111. 

538,  351 

Switzer  v.  City  of  Wellington,  40 

Kan.  250,  526 

Sykes  v.  Columbus,  55  Miss.  115, 

37  153  364 
Sykes  V.  LaSerty,  27  Ark.  407,      '   27 


TABLE    OF    CASES. 


Ivii 


[Beferences  are  to  Pages.'\ 


Syracuse  Water  Co.v.  City  of  Syra- 
cuse, 116  N.  Y.  167, 

T 


28 


Talbott  V.  The  Parish  of  Iberville, 

24  La.  Ann.  135,  95 

Tapley  v.  McPike,  50  Mo.  589,        555 
Tathamv.  City  of  Philadelphia,  11 

Phila.  276,  226 

Tatum  V.  Ray,  69  Fed.  R.  682,         385 
Taylor  v.  Brooks,  5  Cal.  332,  418 

Tavlorv.Taylor.lOMinn.  107,  250,  251 
Taylor  v.  Ypsilanti,  105  U.  S.  60, 

199  238 
Tennent  v.  Battey,  18  Kan.  324,  '  558 
Terrett  v.  Taylor,  9  Cranch  43,  458 
Territory  V.Browne,  7  N.Mex.568,  419 
Territory  v.  City  of  Oklahoma,  2 

Okla.  158,  103 

Terry  v.  Town  of  Waterbury,  35 

Conn.  526,  527 

Thatcher  v.  The  People,98  111.  632,  352 
Thayer  v.  King,  15  Ohio  242,  648 

Thayer  v.  Montgomery  County,  3 

Dill.  389,  381,  538 

The  Floyd  Acceptances,  7  Wall. 

666,  480 

Thimes  v.  Stumpff,  33  Kan.  53,       279 
Third  Natl.  Bank  v.  Town  of  Sen- 
eca Falls,  15  Fed.  R.  783,      479,  483 
Thomas  v.  City  of  Burlington,  69 

Iowa  140,  97 

Thomas  v.  County  of  Morgan,  59 

111.  479,  527 

Thomas  v.  Leland,  24  Wend.  65,      35 
Thomas  v.  Railroad  Co.,  101  U.  S. 

71  339 

Thomas  v.  Richmond,  12  Wall.  349, 

27,  472 
Thomas  v.  Town  of  Lansing,  21 

Blatchford  119,        262,  267,  377,  465 
Thompson  v.  Abbott,  61  Mo.  176, 

38,98 
Thompson  v.  Allen  Co.,  115  U.  8. 

550,  510,  524 

Thompson  v.  City  of  Peru,  29  Ind. 

305,  240 

Thompson  v.  Kelly,  2  Ohio  St.  647,  44 
Thompson  v.  Park  Comrs.,  44  Mich. 

602,  164 

Thompson  v.  Perrine,  106  TJ.  S. 

589,  35,  383 

Thompson  v.  Pernne,  103  TJ.  S. 

806,  361,  369 

Thompson  v.  Searcy  Co.,  57  Fed. 

R.  1030,  472,  550 

Thompson-Houston  Electric  Co. 

v.  City  of  Newton,  42  Fed.  R. 

723,  11,  66 


Thomson  v.  Lee  Co.,  3  Wall.  327, 

6,  196,  298,  304,  362,  379,  382,  383 

391,  393,  430,  473,  553 

Tiffin  V.  Leabo,  52  Mo.  49,  558 

Title  V.  Banner,  53  Miss.  578,        o565 

Todd  V.  City  of  Laurens  (S.  Car.), 

26  S.  E.  R.  682,  80 

Torrent  v.  Muskegon,  47  Mich. 

115,  17 

Towle  v.  Brown,  110  Ind.  599,  39 

Town  V.  Culver,  19  Wall.  84,  6 

Town  of  Aroma  V.  Auditor  of  State, 

15  Fed.  R.  843,  356,  427,  442 

Town  of  Bennington  v.  Park,  50 

Vt.,  178,  477 

Town  of  Burlington  v.  Beasely,  94 

U.  S.  310,  204 

Town  of  Cherry  Creek  v.  Becker, 

2  N.  Y.  Supp.  514,  482 

Town  of  Cicero  v.  Clifford,  53  Ind. 

191,  391 

Town  of  Concord  v.  Savings  Bank, 

92  U.  S.  625,  45,  167,  243,  258 

425,  460,  461,  474,  476,  484,  485 
Town  of  Danville  v.  Montpelier, 

etc.,  Ry.  Co.,  43  Vt.  144,  282 

Town  of  Danville  v.  Sutherlin,  20 

Gratt.  (Va.)555,  339,340 

Town  of  Darlington  v.  Atlantic 

Trust  Co.,  68  Fed.  R.  849, 

59,  189,  360 
Town  of  Duanesburg  v.  Jenkins, 

57  N.  Y.  177,  237,  252,  369 

Town  of  Durango  v.  Pennington, 

8  Colo.  257,  30 

Town  of  Eagle  v.  Kohn,  84  111. 

292,  229 

Town  of  East  Hartford  v.  Hart- 
ford  Bridge  Co.,   10  How. 

(U.S.)  541,  14,21 

Town  of  East  Lincoln  v.  Daven- 
port, 94  U.  S.  801,    275,  460,  473,  477 
Town  of  Eminence  v.  Grasser,  81 

Ky.  52,  482,  483 

Town  of  Essex  v.  Day,  52  Conn. 

483,  483 

Town  of  Genoa  v.  Woodruff,  92 

TJ.  S.  502,  393,  425,  448 

Town  of  Guilford  v.  Board,  etc., 

Chenango  Co.,  13  N.Y.  142,  164.  199 
Town  of  Hackettstown  v.  Swack- 

hamer,  37  N.  J.  L.  191, 

113,  125,  130,  409 
Town  of  Leesburg  v.  Putnam,  — 

Ga.  — ,  9 

Town  of  Lyons  v.  Cooledge,  19 

111.  529,  545 

Town  of  Mentz  v.  Cook,  108  N.Y. 

504,  481 


Iviii 


TABLE    OP   CASES. 


[JBe/erences  are  to  Pages."] 


Town  of  MiddlepoTt  v.  ^tna  Life 

Ins.  Co.,  82  111.  562,  166,  259 

Town  of  Ontario  v.  TTnion  Bank, 

47N.  Y.  Supp.  927,  563 

Town  of  Oregon  v.  Jennings,  119 

U.  S.  74,  573 

Town  of  Ottawa  v.  County  of  La 

Salle,  12  111.  339,  350 

Town  of  Plattville  v.  Galena,  etc., 

R.  R.  Co.,  43  Wis.  493,  232,  237 

Town  of  Prairie  v.  Lloyd,  97  111. 

179,  331, 565 

Town  of  Queensbury  v.  Culver, 

19  Wall.  83,  340,  357,  383,  501 

Town  of  Solon  v.  Williamsburg 

Sav.  Bank,  35  Hun  (N.  Y.)  1, 

289,  346,  352 
Town  of  South  Ottawa  v.  Perkins, 

94  U.  S.  260,  257,  455,  465 

Town  of  Venice  v.  Murdock,  92 

U.  S.  494,    242,  243, 425,  448,  474, 476 
Town  of  Venice  v.  Woodrufl,  62 

N.  Y.  462,  243 

Town  of  Wellsboro  v.  New  York, 

etc.,  R.  R.  Co.,  76  N.  Y.  182,       239 
Town  of  Weyanwega  v.  Ayling,  99 

U.  S.  112,  71 

Town  of  Windsor  v.  Hallett,  97 

111.  204,  282 

Town  of  Winamac  v.  Huddleston, 

132  Ind.  217,  53,  80,  522 

Town   Council  of  Lexington  v. 

Union  Nat.   Bank   (Miss.),  22 

So.  R.  291,  374,  375 

Townsend    v.    Jennison,    44  Vt. 

315,  .  321 

Townsend  v.  Lamb,  14  Neb.  324, 

229,  265 
Township    of    Burlington    v. 

Beasely,  94  V.  S.  310,  161 

Township  of  Dayton  v.  Rounds, 

27  Mich.  82,  524 

Township  of  Dixon  v.  Comrs.  of 

Sumner  Co.,  25  Kan.  519,  544 

Township    of    East    Oakland   v. 

Skinner,  94  TJ.  S.  255, 

105,  448,  455,  465,  522 
Township  of  Elmwood  v.  Marcy, 

92  U.  S.  289,  367,  429,  430 

Township  of  Midland  v.  County 

Board,  37  Neb.  582.  "   521 

Township  of  Pine  Grove  v.  Tal- 

cott,  19  Wall .  656,  182, 183, 195 

351,  433 
Township  of  Roberts  v.   Bolles, 

101  U.  S.  119,  252 

Township  of  Rock  Creek  v.  Strong, 

96  U.  S.  271,  274,  284,  297,  331 

Township    of    West    Bend    v. 

Munch,  52  Iowa  132,  2 


Tracy  v.  Town  of  Phelps,  22  Fed. 

R.  634,  564 

Travelers'  Ins.  Co.  v.  City  of  Den- 
ver, 11  Colo.  434,  411,  470 
Travelers'  Ins.  Co.  v.  Oswego,  55 

Fed.  R.  361,  28,  350,  475 

Travelers'  Ins.  Co.  v.  Tp.  of  Os- 
wego, 59  Fed.  R.  58,  360 
Traver  v.  Board,  etc.,  Merrick 

County,  14  Neb.  327,  202,  203 

Treadway  v.  Schnauber,  1  Dak. 

236,  374 

Treadway  v.  The  Sioux  City,  etc., 

Ry.  Co.,  39  Iowa  663,  528 

Trebilcock  v.  Wilson,  12  Wall. 

687,  318, 321 

Trester  v.  City  of  Sheboygan,  87 

AVis  496  29 

True  V.  Davis,  133  111.  522,  98 

Trumbo  v.The  People,  75  111.  561,  437 
Trump,  etc.,  Co.  v.  Village  of  Bu- 
chanan (Mich.),  74  N.W.  R.  466,  78 
Trust  Co.  V.  National  Bank,  101 

U.  S.  68,  339 

Trustees  of  Cass  v.  Dillon,  16 

Ohio  St.  38,  524 

Trustees  of  Internal  Imp.  Fund 

V.  Lewis,  34  Fla.  424,  391 

Trustees  of  Paris  Tp.  v.  Cherry, 

8  Ohio  St.  565,  402 

Tucker  v.  City  of  Raleigh,  75  N. 

Car.  267,  112 

Tucker  v.  New  Hampshire  Sav. 

Bank.,  58  N.  H.  83,  468 

Tukey  v.  City  of  Omaha  (Neb.), 

74  N.  W.  R.  613,  10,  533 

Turner  v.  Althaus,  6  Neb.  54,  105 

Turner  v.  Board,  etc.,  of  Woodson 

Co.,  27  Kan.  314,  169,  264 

Turney  v.  Town  of  Bridgeport,  55 

Conn.  412,  26 

U 

Uhl  V.  Taxing  District,  6  Lea  610,  40 
Underbill  v.  Trustees,  17  Cal .  172,  550 
Union  Bank  v.  Board,  116  N.  Car. 

339,  254 

Union  Bank  v.  Comrs.,  119  N. 

Car.  214,  375,  378 

Union  Cattle  Co.  v.  International, 

etc.,  Co.,  149  Mass.  492,  295 

Union,  etc.,  Co.  v.  Southern,  etc., 

Co.,  51  Fed.  R.  840,  295 

Union  Pacific   Railway  Co.  v. 

Cheyenne,  113  U.  S.  516,  9, 18 

Union  Pacific  R.  R.  Co.  v.  Colfax 

Co.,  4  Neb.  450,  201 

Union  Pacific  R.  R.  Co.  v.  Lincoln 

Co.,  3  Dill.  (U.  S.)  300,         231,  483 


TABLE    OF    CASKS. 


lix 


iBeferences  are  to  Pages.'] 


Union  Pacific  E.  E.  Co.  v.  Mer- 
rick Co.,  3  Dill.  359,  231 
Union,    etc..  Township    v.   First 

National  Bank,  102  Ind.  464,  28 
Union  Tp.  v.  Gibbonev,  94  Pa. 

St.  534,  '  29 

Union  Trust  Co.  v.  Detroit,  etc., 

Co.  (Mich.),  76  N.  W.  R.  112,  387 
Union,  etc..  Trust  Co.  v.  Gelbach, 

36  Pac.  K,  467,  415 

Union  Trust  Co.  v.  Monticello, 

etc.,  Co.,  63  N.  Y.  311,  393,  399 

United  States  v.  Babbitt,  1  Black. 

55,  135 

United  States  v.  Badger,  6  Bissell 

308,  506 

United  States  v.  Baltimore  E.  E. 

Co.,  17  Wall.  322,  163,  164 

United  States  v.  Board  of  Audi- 
tors, 28  Fed.  E.  407,  544 
United   States   v.   Boutwell,   17 

Wall.  604,  503 

United  States  v.  Brown,  41  Fed. 

E.  481,  541 

United   States  v.  City   of  Key 

West,  78  Fed.  E.  88,  489,  498 

United  States  v.  Clark  Co.,  95 

U.  S.  769,  40 

United  States  v.  Council  of  Keo- 
kuk, 6  Wall.  514,  502 
Uniied  States  v.  County  of  Clark, 

96  U.  S.  211,  153,  516,  541 

United  States  v.  County  of  Macon, 

99  U.  S.  582,  153,  441,  508 

United  States  v. Dodge  Co.Comrs., 

110  U.  S.  156,  434 

United  States  v.  Fort  Scott,  99 

U.  S.  152,  104,  112 

United  States  v.  Jefferson  Co.,  5 

Dill.  310,  152 

United  States  v.   Macon  Co.,  75 

Fed.  E.  259,  499 

United  States  v.  Memphis,  97  U.  S. 

284,  154,  164 

United  States  v.  Morrison,  4  Pet. 

124,  429 

United  States  v.  Nelson  &  Myers, 

2  Brock.  64,  '  294 

United  States  v.  New  Orleans,  31 

Fed.  Rep.  537,  17 

United  States  v.  New  Orleans,  98 

U.  S.  381,  154,  488,  509,  545 

United  States  v.  Port  of  Mobile,  4 

Woods  536,  ■  40 

United  States  v.  Eailroad  Co.,  17 

Wall.  322,  20 

United  States  v.  School  District,  20 

Fed.  E.  294,  524 

United  States  v.  Silverman,  4  Dil- 
lon 224,  502 


United  States  v.  Town  of  Cicero, 

41  Fed.  E.  83,  440,  441,  484 

United  States  v.  Tp.  of  Oswego,  28 

Fed.  E.  55,  559 

United    States    Mortgage  Co.  v. 

Sperry,  138  U.  S.  313,  393 

Utica  V.  Utica  Water  Co.,  31  Hun 

(N.  Y.)  426,  78 

Utica,  etc.,  R.  E.  Co.  v.  Brincker- 

hoff,  21  Wend.  139,  168 

V    • 

Valparaiso  v.  Gardner,  97  Ind.  1, 

16,  522 
Van  Akin  v.  Dunn  (Mich.),  75  N. 

W.  E.  938,  404 

Van  Hoffman  v.  Quincv,  4  Wall. 

535,  33, 152,  489,  490 

Van  Rensselaer  v.   Kearney,   11 

How.  297,  429 

Varner  v.   Nobleborough,   2  Me. 

121,  408 

Veazie  v.  China,  50  Me.  518,  19 

Veeder  v.  Town  of  Lyman,  19  Wis. 

298,  460 

Vermont,  etc.,  E.  R.  Co.  v.  Ver- 
mont Central,  etc.,  R.  E.  Co.,  34 

Vt.  1,  339 

Vigo  Tp.  V.  Board,  etc.,  of  Knox 

Co.,  Ill  Ind.  170,  403 

Village  of  Fort  Edward  v.  Fish, 

33  N.  Y.  S.  784,  341 

Vincent  v.  Lincoln  Co.,  62  Fed. 

E.  705,  547 

Von  Baumbach  v.  Dade,  9  Wis. 

510,  33 

Von  Schmidt  v.  Widber,  105  Cal. 

151,  419 

Vreeland  v.  New  Jersey  Stone 

Co.,  29  N.  J.  188,  434 

W 

Wabaunsee  Co.  v.  Walker,  8  Kan. 

431,  279 

Wade  V.  Borough  of  Oakmont, 

165  Pa.  St.  479,  59 

Wade  V.  Newburn,  77  N.  Car.  460,  25 
Wadsworthv.  St.  Croix  Co.,  4 

Fed.  E.  378,  167,  169 

Wadsworth  v.  Supervisors,  102 

U.  S.  534,  45 

Wadsworth  v.  Wendell,  5  Johns. 

Ch.  224,  ^    288 

Wagner  v.  Meety,  69  Mo.  150,  468 
Walker  v.  City  of  Cincinnati,  21 

Ohio  St.  14,  164,  435,  519 


Ix 


TABLE    OF   CASES. 


{^References  are  to  Pages. '\ 


Walkley  v.  City  of  Muscatine,  6 

Wall.  481,         489,  490,  509,  517,  524 
Walkap  V.  Houston,  65  N.  Car. 

501,  321 

Wall  V.  County  of  Monroe,  103 

U.  S.  74,  407,  421,  533,  550 

Wallace  v.  McConnell,  13  Pet.  186,  384 
Wallace  v.  San  Jose,  29Cal.  180,  9,  80 
Walla  Walla  Water  Co.  v.  City  of 

Walla  Walla,  60  Fed.  R.  957,       103 
Walnut  Tp.  v.  Jordan,  38  Kan. 

562,  462,  549 

Walnut  Tp.  v.  Wade,  103  U.  S. 

683,  252,  282,  300,  383,  384.  391 

392,  393,  397,  425,  461 
Walsh  V.  Rogers,  15  Neb.  309,  401 
Ward  V.  Forkner  (Cal.),  50  Pac. 

R.  713,  499 

Ward  V.  Johnson,  95  111.  215,  352 

Ware  v.  State,  74  Ind.  181,  536 

Warner  v.  Rising  Fawn,  etc.,  Co., 

3  Woods  514,  384 

Warren  v.  Marcy,  97  U.  S.  96,  356 
Warsop  V.  City  of  Hastings,  22 

Minn.  437,  265 

Washburn  v.  Franklin,  35  Barb. 

(N.  Y.)  599,  27 

Washington  Co.  v.  United  States, 

9  Wall.  415,  491 

AV'ashington  Tp.  v.  Bonnie,  45 

Ind.  77,  542 

Waterbury  v.  Laredo,  68  Tex.  565,  15 
Waters  v.  Trovillo,  47  Kan.  197, 

28,  29 
Watertown  v.  Cady,  20  Wis.  501,  2 
Water- Works  Co.  v.  Water- Works 

Company,  120  U.  S.  64,  458 

Watkins  v.  State  (Ind.),  49  N.  E. 

R.  169,  515 

Watson  V.  Comrs.,  82  N.  Car.  17,  38 
Watson  V.  McOaren,  19  Wend. 

557,  339 

Watson  V.  Sutherland,  5  Wall. 

74,  522 

Wavne  Co.  v.  Detroit,  17  Mich. 

390  23 

Weaver  v.  Leiman,  52  Md.  708,  555 
Weaver  v.  San  Francisco,  111  Cal. 

319  71 

Webb  Citv,  etc.,  Co.  v.  City  of 

Carterville,  142  Mo.  101,  107 

Weber  v.  Lee  Co.,  6  Wall.  210,  495 
Webster  v.  Cooper,  14  How.  488,  429 
Webster  v.  People,  98  111.  343,  440 
Webster  Co.  v.  Taylor,  19  Iowa 

117,  472 

Weismer  v.  Village  of  Douglass, 

64  N.  Y.  91,  164,  207,  216,  377 

Welch  V.  First  Div.,  etc.,  Rv.  Co., 

25  Minn.  314,  "  391 


Welch  V.  Hotchkiss,  39  Conn.  140,    13 
Welch  V.  Post,  99  111.  471,  166 

Welch  V.  Sage,  47  N.  Y.  143,  451 

Wells,  Fargo  Co.  v.  Van  Sickle,  6 

Nev.  45,  318 

Wells  V.  Mayor,  etc.,  of  Atlanta, 

43  Ga.  67,  161 

Wells  V.   Supervisors,   102  U.   S. 

625,  142,  145,  273,  426,  456 

Wells  V.  Town  of  Salina,  119  N.  Y. 

280,  113,  121,  122 

Wessel  V.  Weir,  33  Neb.  35,  105 

AVest  V.  Bancroft,  32  Vt.  367,  161 

Western,  etc.,  Co.  v.  Poe,  64Fed. 

R.  9,  429 

Western  Town  Lot  Co.  v.  Lane,  7 

S.  Dak,  599,  401,  412 

Weston  V.  Syracuse,  17  N.  Y.  110, 

82,  106 
West  Phila.,  etc.,  Co.   v.  City  of 

Olympia  (Wash.),  52   Pac.  R. 

1015,  404 

West  Plains  Tp.  v.  Sage,  69  Fed. 

R.  943,  360,  461,  475,  563 

Wetherell  v.  Devine,  116  111.  631,  3 
Wetmore  v.  City  of  Oakland,  89 

Cal.  146,  80 

vVeyard  v.  Stover,  35  Kan.  545,  437 
Whelen's  Appeal,  108  Pa.  St.  162,  341 
Wheeler  v.  City  of  Plattsmouth,  7 

Neb.  270,  105 

Wheeler  v.  Philadelphia,  77  Pa. 

St.  338,  180 

Whitcomb  v.  Reed,  24  Neb.  50,  522 
White  V.  Hart,  13  Wall.  646,  433 

White  V.  Smith,  33  Pa.  St.  186,  297 
White  V.  Vermont,  etc.,  R.  R.  Co., 

21  How.  575, 

293,  295,  304,  306,  397,  472 
White  V.  Yazoo  City,  27  Miss.  357,  15 
Whiteside  v.   United   States,  93 

U.  S.  247,  28,  480 

Whiting  V.  Sheboygan,  etc.,  R.  R. 

Co.,  25  Wis.  188,  171,  188,  190 

Whiting  V.   Town   of  Potter,   18 

Blatch.  165,  247,  427,  483 

Whitney  Arms  Co.  v.  Barlow,  63 

N.  Y.  62,  351,  352,  543 

Whittaker  v.  The  County  of  John- 
son, 10  Iowa  161,  548 
Wickham  v.  Grant,  28  Kan.  517,    434 
Wiggin  V.  Freewill  Baptist,  8  Met. 

(Mass.)  301,  200 

Wiggin  V.  Mayor  of  New  York,  9 

Paige  16,  18 

Wilcox  V.  Deer  Lodge  County,  2 

Mont.  574,  201 

Wilder  v.Board  of  County  Comrs., 

41  Fed.  R.  512,  541,  546 

Wilder  v.  Bluffton,  111  Ind.  152,      21 


TABLE   OF   CASES. 


Ixi 


[Ueferences  are  to  Pages."] 


Wiley  V.  Seattle  City,7  Wash.  576,    29 
Wiley  V.  Silliman,  62  111.  170, 

164,  167,  367,  369,  455 
Wiley  V.  The  Town  of  Brimfield, 

59  111.  306,  259 

Wilhelmv.CedarCo.,50Iowa254,    30 
Wilkinson  v.  Cheatham,  43  Ga. 

258,  524 

Wilkinson  v.  Van  Orman,  70  Iowa 

230,  67,  519 

Willard  v.  Killingworth,  8  Conn. 

247,  10 

Willey  V.  Greenfield,  30  Me.  452, 

408,  409,  421,  469 
WilUams  v.  People,  132  111.  574, 

259,  565,  574 
Williams  v.  Roberts,  88  111.  11, 

252,  259,  369,  480 
Williams  v.  Tilt,  36  N.  Y.  -319,  451 
Williamson  v.  City  of  Keokuk,  44 

Iowa  88,  153,  457 

Williamsport  v.  Commonwealth, 

84  Pa.  St.  487,  2 

Williamsport  Gas.  Co.  v.  Pinker- 
ton,  95  Pa.  St.  62,  384 
Willard  v.  Newbury  port,  12  Pick. 

227,  8 

Willis  V.  Miller,  29  Fed.  R.  238,     458 
Wills  V.  Wilson,  3  Ore.  308,  318 

Wilson  v.City  of  Aberdeen  (Wash.), 

52  Pac.  R.  524,  410 

Wiser   v.  Blachly,  1  Johns.  Ch. 

607,  288 

Wilson  V.  Board,  133  111.  443,      80,  97 
Wilson  V.  Morgan,  30  How.  Pr. 

386,  328 

Wilson  V.  Neal,  23  Fed.  R.  129, 

385,  403,  563 
Wilson  V.  Salamanca,  99  U.  S.  499, 

276,  460 
Winants  v.  Baypnne,  44  N.  J.  L. 

114,  13 

Winn  V.  Macon,  21  Ga.  275,  36 

Winspear  v.  Dist.  Township,  37 

Iowa  542.  2 

Winston  v.  City  of  Spokane,  12 

Wash.  524,  410 

Winter  V.  Muscogee  Railroad  Co., 

11  Ga,  438,  264 

Wisconsin,  etc.,  Co.  v.  TaylorCo., 

52  Wis.  37,  92 


Wolff  V.  New  Orleans,  103  U.  S. 
358,  152 

Wood  V.  Bangs,  1  Dak.  179,  523 

Wood  V.  Bullens,  6  Allen  516,         328 

Wood  V.  City  of  Louisiana,  5  Dil- 
lon 122,  284 

Wood  V.  Guarantee  Trust  Co., 
128  U.  S.  416.  383,  399 

Wood  V.  Millspaugh,  15  Kan.  14,   518 

Woodbridge  v.  City  of  Duluth,  57 
Minn.  256,  67 

Woodruff  V.  Okolona,  57  Miss. 
806,  295,  479 

Woodruff  V.  State,  66  Miss.  298,      324 

Woodruff  V.  State  of  Mississippi, 
162  U.  S.  291,  323 

Woodruff  V.  Trapnall,  10  How. 
190,  459 

Woods  V.  Lawrence  Co.,  1  Black. 
386,  272,  340,  341,  380,  381 

Worcester  v.  Railroad  Co.,  4 
Mete.  564,  191 

Worcester  County  Bank  v.  Dor- 
chester, etc.,  10  Cush.  448,  285 

Wright  V.  Hughes,  13  Ind.  109,        27 

Wright  V.  Ohio,  etc.,  R.  Co.,  1 
Disney  (Ohio)  465,  382 

WuUenbaher  v.  Dunigan,  30  Neb. 
877,  265, 434 

Y 

Yarish  v.  Cedar  Rapids,  etc., 

R.  R.  Co.,  72  Iowa  556,  253 

Yesler  v.  City  of  Seattle,  1  Wash. 

St.  308,  282,  842 

Young  V.  Camden  Co.,  19  Mo. 

309,  402 

Young  V.  Clarenden  Tp.,  132  U.  S. 

340,  139,  140, 145,  273,  286,  331 

Young  V.  Cole,  32  Eng.  Com. 

Law  724,  534 

Young  V.  Webster  City,  etc.,  Co., 

74  Iowa  140,  260 

Youngblood  v.  Sexton,  32  Mich. 

406,  34 

z 

Zabriakie  v.  Railroad  Co.,  23 
How.  381,  484 

Zottman  v.  San  Francisco,  20  Cal. 
96,  10, 372 


CHAPTER  I. 
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§  1.   A  municipal  corporation  defined.     §  4.   Definition  and  nature  of  munic- 

2.  Definitions  by  various  American  ipal  bonds. 

courts.  5.   Definition  and  nature  of  munic- 

3.  Municipal  securities  defined  and  ipal  warrants. 

classified.  6.   Definition    and    nature  of   cou- 

pons. 

§  1.  A  municipal  corporation  defined. — A  municipal  corpo- 
ration, in  its  strict  and  proper  sense,  is  a  body  politic  and 
corporate,  established  by  law,  to  assist  in  the  civil  government 
of  the  country,  but  chiefly  to  regulate  and  administer  the  local 
or  internal  affairs  of  a  city,  town  or  district  which  is  incorpo- 
rated." Abbott,  in  his  Law  Dictionary,  defines  a  municipal 
corporation  as  embracing  that  class  of  corporations  which  are 
created  to  administer  local  government  subordinate  to  the  gen- 
eral sovereignty  of  the  state  or  kingdom  ;  which  includes  cities, 
towns,  incorporated  villages,  boroughs  and  other  forms  of 
public  corporations.  A  municipal  corporation  in  its  broadest 
sense,  and  as  contemplated  in  this  treatise,  is  a  body  politic, 
such  as  the  state  and  each  of  the  governmental  subdivisions  of 
the  state,  such  as  cities,  towns,  villages,  counties,  townships 
and  school  districts. 

§  2.  Definitions  by  various  American  couri;s. — A  municipal 
corporation  is  a  subordinate  branch  of  the  domestic  govern- 
ment of  a  state.'  It  is  a  body  corporate  and  politic  established 
by  law  to  share  in  the  civil  government  of  a  country,  but 
chiefly  to  regulate  the  local  or  internal  affairs  of  a  city,  town 

>1  Dillon  on   Munic.  Corp.,   §19.       "Mayor   of   Nashville  v.   Ray,  19 
See,  also,  1    Beach  Pub.  Corp.,  §5;   Wall.  475. 
Folsom  V.  Twp.,  159  U.  S.  611,  16  Sup. 
Ct.  E.  174, 179. 
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or  district  which  is  incorporated.'  A  municipal  corporation  is 
a  public  corporation  created  by  the  government  for  political 
purposes,  and  having  subordinate  and  local  powers  of  legisla- 
tion ;  an  incorporation  of  persons,  inhabitants  of  a  particular 
place  or  connected  with  a  particular  district  enabling  them  to 
conduct  its  local  civil  government.  It  is  merely  an  agency 
instituted  by  the  sovereign  for  the  purpose  of  carrying  out  in 
detail  the  objects  of  the  government.* 

The  supreme  court  of  Iowa  has  held  that  the  term  "  munic- 
ipal corporation,"  when  strictly  used,  applies  to  cities  only. 
But  the  term  usually  has  a  much  more  extended  meaning, 
and  when  applied  to  corporations  the  words  "political," 
"  municipal  "  and  "  public  "  are  often  used  interchangeably.' 
In  the  constitution  of  Wisconsin,  however,  the  term  "  munic- 
ipal corporation  "  has  been  held  not  to  include  towns,  and 
when  used  in  the  statutes  of  that  state  must  be  taken  in  a 
strict  constructive  sense,  unless  a  different  intention  on  the 
part  of  the  legislature  is  clear.* 

The  supreme  court  of  Missouri  has  held  that  the  incor- 
porated board  of  public  schools  was  not  a  municipal  corporation 
within  the  meaning  of  an  act  declaring  that  no  person  shall 
be  eligible  to  a  certain  office  who  shall  hold  any  office  under  a 
municipal  corporation."  The  supreme  court  of  Nebraska  has 
held  that  a  village  in  that  state  was  a  municipal  corporation." 
The  District  of  Columbia  has  been  declared  to  be  a  municipal 
corporation  by  the  supreme  court  of  the  United  States.' 

'EastTennessee University?).  Knox-  son,  37  Iowa  536;  Winspear  ».  District 

ville,  6  Baxt.  (Tenn.)  166 ;   Hamilton  Township,  37  Iowa  542 ;    Des  Moinea 

Co.  V.  Migh^ls,  7  Ohio  St.  109.  Co.  v.  Harker,  34  Iowa  84. 

'  Philadelphia  v.  Fox,  64  Pa.  St.  180 ;  *  Eaton  v.  Supervisors  of  Manitowoc 

Williamsport   v.   Commonwealth,  84  Co.,  44  Wis.  489;   Morton  v.  Peck,  3 

Pa.  St.  487.    A  township  is  held  to  be  Wis.  714;  State  v.  Milwaukee,  20  Wis. 

a  municipal  corporation  in  Pennsyl-  87;    Crane  v.  Fond  du  Lac,  16  Wis. 

vania.     Sprague  t>.  Baldwin,  18  Pa.  196 ;  Watertown  v.  Cady,  20  Wis.  501. 

Co.  Ct.  R.  568.    See,  also,  Folsom  v.  ^  Heller  v.  Stremmel,  52  Mo.  309. 

Township,  159  TJ.  S.  611,  16  Sup.  Ct.  ^City  of  Wahoo  v.  Reeder,  27  Neb. 

E.  174.  770,  43  N.  W.  Rep.  1145. 

'Curry  v.  Sioux  City,  62  Iowa  102;  ' Stoutenburgh  ti.Hennick,  129  U.S. 

Iowa  E.  Land  Co.  v.  Carrol  Co.,  39  141.    For  other  definitions  and  illus- 

lowa  151 ;  Township  of  West  Bend  v.  trative  cases,  see  Cudden  v.  Eastwiek,    ;;' 

Munch,  52  Iowa  132;  Clark  «.  Thomp-  Salk.  183;  People  d.  Hurlbut,  24  MicL 
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§  3.  Municipal  securities  defined  and  classified. — The  term 
"  municipal  securities,"  in  its  broadest  sense,  and  as  contem- 
plated in  this  treatise,  embraces  bonds,  coupons,  warrants  and 
other  evidences  of  indebtedness  issued  by  cities,  towns,  coun- 
ties, school  districts  and  other  subdivisions  of  the  various 
states  and  territories  in  the  United  States.  These  securities 
are  primarily  divided  into  two  great  classes  :  First,  municipal 
bonds,  negotiable  in  form,  payable  at  a  future  day,  intended 
for  sale  and  circulation  in  the  market  of  negotiable  securities 
and  issued  under  express  authority  of  the  legislature.  Such 
bonds  usually  have  coupons  attached,  which  partake  of  the 
nature  of  the  bond,  are  likewise  negotiable,  and  may  be  de- 
tached and  held  separately  from,  the  bonds.  Second,  munici- 
pal warrants,  orders  or  certificates.  These  are  commonly 
drawn  by  one  or  more  of  the  officers  of  the  municipality  upon 
its  treasurer,  directing  him  to  pay  the  person  named,  or  order, 
or  bearer,  a  given  sum  of  money. 

§  4.  Definition  and  nature  of  municipal  bonds. — Municipal 
bonds  may  be  defined  to  be  evidences  of  indebtedness  issued 
by  cities,  towns,  counties,  school  districts  and  other  subdivis- 
ions of  the  state,  negotiable  in  form,  payable  at  a  future  day, 
transferable  by  indorsement  or  delivery,  as  a  rule,  under  the 
seal  of  the  corporation  issuing  the  same  and  bearing  interest 
payable  annually  or  semi-annually,  usually  with  interest  cou- 
pons attached.  These  securities  are  issued,  as  a  rule,  by  mu- 
nicipalities for  the  purpose  of  raising  money  to  enable  them  to 
carry  out  some  of  the  express  powers  vested  in  them  as  govern- 
mental agencies.  Such  securities  are  clothed  with  all  the 
attributes  of  commercial  paper,  pass  by  delivery  or  indorse- 
ment, and  are  not  subject  to  equities,  where  the  power  to  issue 
them  exists,  in  the  hands  of  bona  fide  holders  for  value,  before 
maturity  and  without  notice. 

The  legislature  may  confer  upon  municipal  bonds  all  the 

44;    People  v.  Morris,  13  Wend.  325;  Ind.  326,  327;   Mather  v.  City  of  Ot- 

Meriwether  v.  Garrett,  102  U.  S.  472,  tawa,  114  111.  659,  3  N.  E.  E.  216,  218; 

511 ;    New  Orleans  v.  Clark,  95  U.  S.  Wetherell  v.  Devine,  116  111.  631,  6  N. 

644,  654 ;    Kilgore  v.  Magee,  8  Pa.  St.  E.  E.  24,  27 ;    Elliott  on   Eoads   and 

411 ;  Justice  v.  City  of  Logansport,  101  Streets,  326 ;   1  Beach  Pub.  Corp.,  §  5. 
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characteristics  of  commercial  paper,  such  as  negotiability  and 
protection  in  the  hands  of  innocent  holders  for  value.* 

The  supreme  court  of  the  United  States,  speaking  by  Mr. 
Justice  Grier,  gave  the  following  description  of  this  class  of 
commercial  securities:  " This  species  of  bonds  is  a  modern 
invention  intended  to  pass  by  manual  delivery  and  to  have 
the  qualities  of  negotiable  paper ;  and  their  value  depends 
mainly  upon  this  character.  Being  issued  by  states  and  cor- 
porations they  are  necessarily  under  seal.  But  there  is  noth- 
ing immoral  or  contrary  to  good  policy  in  making  them  nego- 
tiable, if  the  necessities  of  commerce  require  that  they  should 
be  so.  A  mere  technical  dogma  of  the  courts  or  the  common 
law  can  not  prohibit  the  commercial  world  from  inventing  or 
using  any  species  of  security  known  in  the  last  century.  Usage 
of  trade  and  commerce  are  acknowledged  by  the  courts  as  part 
of  the  common  law,  although  they  may  have  been  unknown 
to  Bracton  or  Blackstone.  And  this  malleability,  to  suit  the 
necessities  and  usages  of  the  mercantile  and  commercial  world, 
is  one  of  the  most  valuable  characteristics  of  the  common  law. 
When  a  corporation  covenants  to  pay  to  bearer  and  gives  a 
bond  with  negotiable  qualities,  and  by  this  means  obtains 
funds  for  the  accomplishment  of  the  useful  enterprises  of  the 
day,  it  can  not  be  allowed  to  evade  the  payment  by  parading 
some  obsolete  judicial  decision  that  a  bond,  for  some  technical 
reason,  can  not  be  made  payable  to  bearer.  That  these  secur- 
ities are  treated  as  negotiable  by  the  commercial  usages  of  the 
whole  civilized  world,  and  have  received  the  sanction  of  judi- 
cial recognition,  not  only  in  this  court,  but  of  nearly  every 
state  in  the  Union,  is  well  known  and  admitted."* 

Daniel,  in  his  excellent  treatise  on  Negotiable  Instruments, 
says  :  ' '  The  inventive  spirit  of  modern  finance  and  commerce, 
stimulated  by  the  prodigious  strides  of  internal  improvements, 
has  thrown  into  circulation  a  new  species  of  security  for 
money  which  has  sprung  at  once  to  the  front  rank  of  nego- 
tiable instruments.  They  constitute  a  vast  portion  of  the 
wealth  of  this  country,  and  questions  daily  arising  respecting 

'  Alvord  V.  Syracuse  Savings  Bank,       ^  Mercer  Co.  v.  Hackett,  1  Wall.  83. 
98  N.  Y.  599. 
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their  validity  are  of  the  utmost  nicety,  and  of  the  highest  im- 
portance to  communities  bound  to  their  payment,  as  well  as  to 
the  capitalists  and  business  men  trading  in  them  as  mercantile 
commodities.'" 

§  5'.  Deflnition  and  nature  of  municipal  warrants. — A  mu- 
nicipal warrant  or  order  may  be  defined  to  be  an  instrument, 
generally  in  the  form  of  a  bill  of  exchange,  drawn  by  an 
ofl&cer  of  a  municipality  upon  the  treasurer,  directing  him  to 
pay  an  amount  of  money  specified  therein  to  the  person  named, 
or  to  his  order  or  to  bearer.  While  these  instruments  are 
usually  in  the  form  of  commercial  paper,  they  do  not  possess 
the  qualities  of  such  paper.  They  are  regarded  as  orders  of 
the  corporation  on  itself,  and,  in  substance,  the  mere  promise 
of  the  corporation  to  pay  the  amount  specified  therein.  They 
do  not  possess  the  qualities  of  negotiable  paper  so  that  the 
holder  for  value  obtains  an  absolute  title,  free  from  all  equities 
between  the  original  parties. 

The  supreme  court  of  the  United  States  has  described  these 
instruments  to  be  "  vouchers  for  money  due,  certificates  of 
indebtedness  for  services  rendered,  or  for  property  furnished 
for  the  use  of  the  city,  orders  or  drafts  drawn  by  one  city 
ofiicer  upon  another,  or  any  other  device  of  the  kind  used  for 
liquidating  the  amounts  legitimately  due  the  public  creditors  ; 
and  are,  therefore,  necessary  instruments  for  carrying  on  the 
machinery  of  municipal  administration  and  for  anticipating 
the  collection  of  taxes  out  of  which  they  must  ultimately  be 
paid.'" 

§  6.  DelBnition  and  nature  of  coupons. — ^The  term  * '  coupon  ' ' 
is  derived  from  the  French  "  couper — to  cut,"  and  is  defined 
by  Worcester,  in  his  dictionary,  to  signify  "one  of  the  interest 
certificates  attached  to  transferable  bonds,  and  of  which  there 
are  usually  as  many  as  there  are  payments  to  be  made ;  so 
called,  because  it  is  cut  off  when  it  is  presented  for  payment." 
They  are  not  strictly  independent  instruments,  like  .promissory 
notes  for  a  sum  of  money,  but  are  given  for  interest  thereafter 

>  1  Daniel  on  Neg.  Inst.,  §  1486.  ^  Mayor  of  Nashville  v.  Eay,  19  Wall. 

468. 
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to  become  due  upon  the  bonds  to  which  they  belong,  which 
interest  is  parcel  of  the  bonds,  and  partakes  of  their  nature. 
They  are  given  to  the  holders  of  the  bonds,  for  the  purpose  of 
enabling  them  to  collect  each  installment  of  interest  as  it  ma- 
tures, without  being  compelled  to  produce  his  bond,  which,  if 
necessary,  would  be  productive  of  much  inconvenience  to  the 
holder,  especially  if  he  should  reside  in  a  foreign  country,  be- 
sides exposing  him  to  the  loss  of  his  bonds  in  the  course  of 
transmission.  They  are  intended  also  for  negotiation  to  bearer, 
in  business  transactions,  so  as  to  authorize  the  holder  to  col- 
lect them.  They  also  serve  the  additional  purpose  of  provid- 
ing the  municipality  with  vouchers  for  the  payment  of  interest.' 

'  Mercer  Co.  v.  Hackett,  1  Wall.  83 ;  not  meant  that  they  may  not,  in  most 

Thompson   v.  Lee  Co.,  3  Wall.  327;  cases,  be  severed  from  the  bonds  and 

McCoy    V.  Washington  Co.,  3  Wall,  pass  by  delivery  from  hand  to  hand 

381 ;  City  of  Aurora  v.  West,  7   Wall,  so  as  to  vest  a  complete  title  in  a  bona 

125 ;  Clark  v.  Iowa  City,  20  Wall.  583 ;  fide  purchaser  and  be  sued  on  sepa- 

Knox  Co.  V.  Aspenwall,  21  How.  539;  rately.  Com.  v.  Chesapeake,  etc.,  Co., 

Town  V.  Culver,  19  Wall.  84;   City  of  32  Md.  501;    Spooner  v.  Holmes,  102 

Kenosha   v.  Jamson,  9    Wall.    477;  Mass.  503,  3  Am.  E.  491;    Brainerd  ». 

Smith  «.  County  of  Clark,  54  Mo.  58;  New    York,   etc.,  Co.,  25  N.  Y.  496; 

Arants  v.  Commonwealth,   18    Grat.  Evertson  v.  Nat.  Bank,  66  N.  Y.  14; 

(Va.)  776.     But  when  it  is  said  that  County  of   Beaver  v.  Armstrong,  44 

they  are  not  strictly  independent  in-  Pa.  St.  63. 
struments  like  promissory  notes  it  is 
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§  7.   General  nature  and  powers  of  municipal  corporations. — 

Municipal  corporations  have  only  such  powers  as  are  expressly 
granted  them,  or  such  as  are  necessary  to  carry  into  effect 
those  that  are  granted.  No  powers  can  be  implied  except 
such  as  are  essential  to  the  objects  and  purposes  of  the  corpo- 
ration as  created  and  established.     They  can  bind  the  people 
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and  property  only  to  the  extent  of  their  powers.'  They  are 
merely  agents  of  the  state  government  for  local  purposes,  and 
possess  only  such  powers  as  are  expressly  given,  or  implied 
because  essential  to  carry  into  effect  such  as  are  expressly 
granted.' 

A  municipal  corporation  is  instituted  for  public  purposes 
only ;  and  has  none  of  the  peculiar  qualities  and  character- 
istics of  a  trading  corporation,  instituted  for  purposes  of  pri- 
vate gain,  except  that  of  acting  in  a  corporate  capacity.  Its 
objects,  its  responsibilities,  and  its  powers  are  different.  As  a 
local  governmental  institution,  it  exists  for  the  benefit  of  the 
people  within  its  corporate  limits.  The  legislature  invests  it 
with  such  powers  as  the  legislature  deems  adequate  to  the  ends 
to  be  accomplished.'  It  is  not  strictly  confined,  however,  to 
the  powers  expressly  and  specifically  conferred  upon  it  by  its 
charter,  for  it  also  possesses  such  as  are  necessarily  incident  to, 
or  may  fairly  be  implied  from,  those  powers,  including  all  that 
are  essential  to  the  declared  object  of  its  existence.' 

§  8.  The  measure  of  corporate  power. — Municipal  corpora- 
tions can  exercise  no  powers  but  those  which  are  conferred 
upon  them  by  the  act  by  which  they  are  constituted,  or  such 
as  are  necessary  to  the  exercise  of  their  corporate  powers,  the 
performance  of  their  corporate  duties,  and  the  accomplishment 
of  the  purpose  of  their  association.  This  principle  is  derived 
from  the  nature  of  corporations,  the  mode  in  which  they  are 
organized,  and   in   which   their   affairs   must  be  conducted.' 

'Ottawa  V.  Carey,  108   U.  S.  110;  E.  Co.,  15  Conn.  475,  501;    City  of 

Higgins  V.  City  of  San  Diego,  118  Cal.  Ealeigh  v.  Peace,  101  N.  Car.  32,  14  S. 

524,  45  Pac.  R.  824.  E.  E.  521,  523,  17  L.  E.  A.  330,  333, 

'Bamett  v.  Denison,  145  U.  S.  135;  citing  Elliott  on  Eoads  and  Streets, 

Hill  V.  Memphis,  184  TJ.  S.  198.  374. 

"The  Mayor  v.  Eay,  19  Wall.  468;  'Spaulding  v.  Lowell,  23  Pick.  71; 

Minturn    v.    Larue,    23    How.    435;  Bangs «.  Snow,  1  Mass.  181;    Stetson 

Barnes    v.  District   of    Columbia,  91  v.  Kempton,  13  Mass.  272 ;  Willard  v. 

U.  S.  540.  Newburyport,  12  Pick.  227;  Keyes  v. 

•Cooley  on  Const.  Lim.  231;    City  Westford,  17  Pick.  273;    Merriam  v. 

of  Crawfordsville  v.  Braden,  130  Ind.  Moody,  25  Iowa  163 ;  City  of  Lafayette 

149,  28  N.  E.  E.  849 ;    Corporation  of  v.  Cox,  5  Ind.  38 ;  Paine  v.  Spratley,  5 

BluHton  V.  Studebaker,  106  Ind.  129;  Kan.  525;    Board,  etc.,  of  Hamilton 

City  of  Bridgeport  v.  Housatonic,  etc.,  Co.  v.  Mighels,  7  Ohio  St.  109 ;  Hayes 


§  9  MUNICIPAL   POWERS   AND    LIABILITIES.  9 

Hence  the  charter  itself,  or  the  general  law  under  which  they 
exist,  is  the  true  measure  of  corporate  power. 

The  charter  or  statute  by  which  municipal  corporations  are 
created  is  its  constitution  or  organic  act.  Neither  the  corpo- 
ration nor  its  officers  can  do  any  act  or  make  any  contract,  or 
incur  any  liability,  not  either  expressly  or  impliedly  author- 
ized thereby,  or  by  some  legislative  act  applicable  thereto. 
Much  less  can  any  power  be  exercised,  or  any  act  done,  which 
is  prohibited  by  the  charter  or  statute.  These  principles  are 
of  the  highest  importance  in  the  consideration  of  the  powers, 
duties  and  liabilities  of  municipal  corporations.' 

§9.  Constmction  of  corporate  powers. — ^The  rule  of  con- 
struction of  grants  by  the  legislature  to  corporations,  whether 
public  or  private,  is  that  only  such  powers  and  rights  can  be 
exercised  under  them  as  are  clearly  comprehended  within  the 
words  of  the  act,  or  derived  therefrom  by  necessary  implica- 
tion, regard  being  had  to  the  objects  of  the  grant.  Any 
ambiguity  or  doubt  arising  out  of  the  terms  used  by  the  legis- 
lature must  be  resolved  in  favor  of  the  public' 

The  action  of  municipal  corporations  is  to  be  held  strictly 
within  the  limits  prescribed  by  statute.  Within  these  limits, 
however,  they  are  to  be  favored  by  the  courts,  and  powers  ex- 

V.  Appleton,  24  Wis.  542 ;  People  v.  Minn.  259 ;  Eeis  v.  Graft,  51  Cal.  86 ; 

R.R.  Co.,  12  Mich.  389;  Cityof  Ogden  City  of  Bridgeport  v.  R.  R.  Co.,  15 

V.  Bear  Lake,  etc.,  Co.,  —  Utah  — ,  Conn.  475 ;    Union  Pac.  Ry.  Co.  v. 

52  Pac.   R.  697;    1  Dill,  on  Munic.  Cheyenne,   113    U.  S.  516;    Town  of 

Corp.,  §  89.  Leesburg  v.  Putnam,  — Ga.  — ,  29  S.  E. 

■McCann  v.  Otoe  Co.,  9  Neb.  324;  R.  602;  Keen  v.  Mayor,  —Ga.  — ,  29 

Stewart  v.  Otoe  Co.,  2  Neb.  177 ;  Sioux  S.  E.  R.  42. 

City,  etc.,  R.  R.  Co.  v.  Washington  'Minturn  v.  Larue,  23  How.   435; 

Co.,  3    Neb.  42;    Fulton  v.   City  of  Coosaw  Mining  Co.  ».  South  Carolina, 

Lincoln,  9  Neb.  358;   City  of  Somer-  144  U.   S.  550,   12    Sap.  Ct.  R.  689; 

ville  V.  Dickerman,    127  Mass.   272;  Stein   v.  Bienville    Water    Co.,    141 

Harvard  Colleger.  Boston,  104  Mass.  U.  S.  67;  Douglass  v.  Placerville,  18 

470;    People    v.  Weber,  89  111.  347;  Cal.  643;  Commonwealth  u.  Erie,  etc., 

City  of  Bryan  v.  Paige,  51  Tex.  532;  B.Co.,27  Pa.  St.  339;  Argenti  v.  City 

Francis  v.  City  of  Troy,  74  N.  Y.  338 ;  of  San  Francisco,  16  Cal.  255 ;    Wal- 

State    V.  Marian  Co.,  21   Kan.  419;  lace  ».  San  Jose,  29  Cal.  180 ;  1  Elliott 

City  of  Kansas  v.  Flannagan,  69  Mo.  R.  R.,  §  38;    3  Elliott  R.  R.,  §  1080. 
22;     Bentley    o.    Commissioners,  25 
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pressly  granted,  or  necessarily  implied,  are  not  to  be  defeated 
or  impaired  by  strict  construction.' 

Judge  Dillon  lays  down  the  rule  to  be,  "  That  while  the  con- 
struction is  to  be  just,  seeking  first  of  all  for  the  legislative 
intent  in  order  to  give  it  fair  effect,  yet  any  ambiguity  or 
doubt  as  to  the  extent  of  the  power  is  to  be  determined  in  favor 
of  the  state  or  general  public,  and  against  the  state's  grantee. 
The  rule  of  strict  construction  of  corporate  powers  is  not  so 
directly  applicable  to  the  ordinary  clauses  in  the  charter  or 
incorporating  acts  of  municipalities  as  it  is  to  the  charters  of 
private  corporations  ;  but  it  is  equally  applicable  to  grants  of 
powers  to  municipal  and  public  bodies  which  are  out  of  the 
usual  range,  or  which  may  result  in  public  burdens,  or  which, 
in  their  exercise,  touch  the  right  to  liberty  or  property,  or,  as 
it  may  be  compendiously  expressed,  any  common  law  right  of 
the  citizen  or  inhabitant.'" 

§  10.  Mode  of  exercising  corporate  powers. — The  powers  of 
municipal  corporations  can  be  exercised  only  in  conformity 
with  the  provisions  of  its  charter  or  incorporating  act.  The 
legislature  is  invested  with  the  power  to  impose  such  restric- 
tions and  limitations  as  it  deems  proper,  and  where  the  mode 
of  exercising  the  powers  is  prescribed  in  the  charter  or  incor- 
porating act  that  mode  must  be  strictly  followed.  Thus,  in 
Indiana  the  supreme  court  held  that  when  the  legislature  says 
a  thing  must  be  done  in  a  particular  manner  it  can  not  be 
done  in  a  different  manner  ;  and  this  is  especially  true  where 
there  are  negative  words  that  in  effect  prohibit  the  doing  of 
the  thing  unless  it  is  done  in  the  manner  prescribed.' 

'Willard  v.  Killingworth,  8  Conn,  ids  Edison,  etc.,  33  Fed.  R.  659;  Bash 
247;  Smith  v.  Madison,  7  Ind.  86;  o.  Dubuque,  69  Iowa  233. 
Kyle  V.  Malin,  8  Ind.  34 ;  Bank  v.  '  First  Presbyterian  Church  v.  Fort 
Chillicothe,  7  Ohio,  2d  pt.,  31 ;  Collins  Wayne,  36  Ind.  338,  10  Am.  Rep.  35 ; 
V.  Hatch,  18  Ohio  523 ;  City  of  Port  Zottman  v.  San  Francisco,  20  Cal.  96. 
Huron  v.  McCall,  46  Mich.  565;  81  Am.  Dec.  96;  Murphy  v.  Louis- 
Leonard  V.  Canton,  35  Miss.  189;  ville,  9  Bush  (Ky.)  189;  Tukey  v. 
City  of   Lafayette  v.  Cox,  5  Ind.  38.  City  of  Omaha,  —  Neb.  — ,  74  N.  W. 

*1    Dillon  on  Munic.   Corp.,  §91;  R.  613;  Gilman  ».  Milwaukee,  61  Wis. 

In  re  Jones,  78  Ala.  419 ;  Grand  Rap-  588 ;  Connor  v.  City  of  Paris,  87  Tex. 

ids  Electric,  etc.,  Co.  v.  Grand  Rap-  32,  27   S.  W.  R.  88,  92,  citing  Elliott 

on  Roads  and  Streets,  372. 
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Where  no  method  is  prescribed  by  the  charter  or  statute  in 
which  a  municipality  shall  exercise  its  powers,  and  it  is  free 
to  determine  the  method  for  itself,  it  is  generally  held  that  it 
may  act  either  by  resolution  or  ordinance.'  Bonds  issued 
by  a  municipal  corporation  under  the  corporate  seal  but 
without  the  passage  of  a  resolution  authorizing  the  issue  have 
been  declared  void  where  the  legislature  required  the  issue  at 
such  time  or  times  as  the  board  of  trustees  may,  by  resolution, 
direct.'' 

It  has  been  held,  however,  that  where  the  power  to  perform 
an  act  is  in  a  municipal  corporation  and  the  mode  of  exercis- 
ing that  power  is  not  followed  as  prescribed  by  law,  the  cor- 
poration has  the  power  to  subsequently  ratify  and  confirm  the 
informal  act  or  defect  so  as  to  make  it  as  binding  as  if  origi- 
nally done  in  the  proper  manner.'  Thus  where  it  was  pro- 
posed to  pay  for  an  electric  light  plant  by  the  issue  and  sale 
of  city  bonds  and  the  statute  empowered  the  city  to  erect  such 
a  plant  upon  the  approval  of  a  majority  of  the  voters  of  the 
city,  it  was  held  proper  to  submit  to  a  vote  the  entire  matter 
of  erecting  the  plant  and  issuing  the  bonds  in  one  proposition, 
and  that  notwithstanding  the  issuance  of  the  bonds  at  the 
time  they  were  authorized  by  vote  would  have  been  in  viola- 
tion of  the  constitutional  limitation  as  to  the  amount  of  mu- 
nicipal indebtedness  that  could  be  created,  yet  if  when  they 
were  issued  they  were  not  in  excess,  they  are  not  void,  no 
debt  being  created  until  the  bonds  are  issued.  It  was  also 
held  that  the  fact  that  such  bonds  were  sold  and  delivered 
before  the  ordinance  providing  for  issuing  them  took  effect 
was  no  ground  for  enjoining  their  payment  at  the  suit  of  tax- 
payers.' 

1  Glass   V.  Ashbury,  49    Cal.  571;  Tex.  Civ.  App.  — ,  35  S.  W.  R.  958; 

McCoy  V.  Bryant,53  Cal.  247 ;  Moberry  Newman  v.  City  of  Emporia,  32  Kan. 

».  Jeffersonville,  38  Ind.  198 ;  City  of  456,  4  Pac.  R.  815.  An  ordinance   is 

Crawfordsville  v.   Braden,   130  Ind.  certainly  better  and  safer. 

149,  28  N.  E.  E.  849 ;  Halsey  v.  Rapid  « McCoy  v.  Bryant,  53  Cal.  247. 

Transit  Co.,  47  N.  J.  380,  20  Atl.  Rep.  '  Holland  v.  San  Francisco,  7  Cal. 

859 ;  State,  etc.,  v.  Passaic,  44  N.  J.  L.  361. 

171 ;  Green  v.  Cape  May,  41  N.  J.  L.  45.  'Thompson  Houston  Electric  Co.  v. 

But  see  City  of  Waco  v.  Prather,  —  City  of  Newton,  42  Fed.  R.  723. 
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§  11.  Delegation  of  corporate  powers. — ^The  powers  con- 
ferred upon  a  municipal  corporation  in  its  charter  or  incorpo- 
rating act  by  the  legislature  are  considered  a  trust  to  be 
exercised  by  it  alone,  and,  therefore,  can  not  be  delegated  to 
others.  Thus,  the  supreme  court  of  New  Jersey  held  that  the 
power  of  the  legislature  to  authorize  a  municipal  body  to  dele- 
gate the  police  powers,  which  it  has  received  from  the  legisla- 
ture to  another  gwasi-municipal  body  of  its  creation  is  void. 
The  court  in  delivering  the  opinion  used  the  following  lan- 
guage :  ' '  The  statute  in  question  does  not  authorize  cities 
possessed  of  certain  police  powers  to  erect  excise  boards,  who, 
when  created,  shall  ipso  facto  become  the  transferees  of  the 
powers  previously  possessed  by  the  municipality  itself ;  still 
less  does  it  confer  powers  of  this  nature  upon  the  municipality 
in  the  first  instance  with  permission  to  pass  them  over  to  ex- 
cise boards  when  created.  The  act  is  a  grant  of  original 
powers  to  boards  of  excise  commissioners.  Until  such  boards 
are  created  there  is  no  person  in  whom  the  power  can  vest. 
The  erection  of  these  boards  is  entrusted  to  the  governing  body 
of  the  municipality  which  creates,  but  does  not  delegate."  ' 

In  Massachusetts  the  legislature  has  the  constitutional  right 
to  authorize  the  city  council  to  empower  the  board  of  police  to 
make  rules  and  regulations  concerning  the  use  of  the  streets  of 
Boston.  The  court  said  :  "The  several  towns  and  cities  are 
agencies  of  government  largely  under  the  control  of  the  legis- 
lature. The  powers  and  duties  of  all  the  towns  and  cities,  ex- 
cept so  far  as  they  are  specifically  provided  for  in  the  consti- 
tution, are  created  and  defined  by  the  legislature,  and  we  have 
no  doubt  that  it  has  the  right,  in  its  discretion,  to  change  the 
powers  and  duties  created  by  itself  and  to  vest  such  powers 
and  duties  in  oflBcers  appointed  by  the  governor,  if,  in  its  judg- 
ment, the  public  good  requires  it,  instead  of  leaving  such  offi- 
cers to  be  elected  by  the  people  or  appointed  by  the  municipal 
authorities." ' 

'State,  etc.,  Eileyc.  Trenton,  51  N.  Mass.  375,  19    N.   E.  E.  224;     Com- 

J.  L.  498;   Paul  B.  Gloucester  Co.,  50  monwealth  v.  Wooster,  3  Pick.  462; 

N.  J.  L.  585.  Pedrick  v.  Bailey,  12  Gray  161 ;  Com- 

'  Commonwealth    v.    Plaisted,    148  monwealth  v.  Curtis,  9  Allen   266; 
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Where  a  charter  or  statute  requires  that  local  improvements 
must  be  assessed  upon  the  abutting  property-owners,  and  are 
to  be  made  in  such  a  manner  as  the  council  shall  prescribe  by 
ordinance,  it  is  not  proper  for  the  council  to  pass  an  ordinance 
delegating  or  leaving  to  any  officer  or  committee  of  the  corpo- 
ration the  power  to  determine  the  mode,  manner  or  plan  of 
such  improvement.  Such  an  ordinance  is  void  for  the  reason 
that  such  powers  must  be  exercised  in  strict  conformity  with 
the  charter,  or  incorporating  act,  and  can  not  be  delegated  to 
others.' 

"Where  the  power  to  issue  licenses  is  conferred  by  the  charter, 
or  incorporating  act,  upon  the  mayor  and  councilmen,  they  are 
constituted  to  act  as  one  deliberate  body  to  the  end  that  they 
may  assist  each  other  by  their  united  wisdom  and  experience 
and  the  result  of  their  conference  to  be  the  ground  of  their 
final  determination.  The  city  council  or  board  of  aldermen  can 
not,  even  by  vote,  delegate  this  power  to  the  mayor  alone. ^ 

The  general  principle  that  municipal  corporations  can  not 
delegate  their  powers  does  not,  however,  prevent  such  corpo- 
rations from  appointing  agents  and  empowering  them  to  make 
contracts  or  from  appointing  committees  and  investing  them 
with  the  duties  of  a  ministerial  or  administrative  character. 
Thus  where  the  city  council  of  Galveston  had  authority  to 
construct  sidewalks  it  had  the  power  to  direct  the  mayor  and 
chairman  of  the  committee  on  streets  and  alleys  to  make  a 
contract  on  behalf  of  the  city  to  do  the  work.  The  supreme 
court  of  the  United  States  in  passing  upon  this  question  used 
the  following  language  :     "  We  spend  no  time  in  vindicating 

Commonwealth    v.    McCaflerty,    145  lier,  43  Mo.  353 ;  Sheehan  v.  Gleeson, 

Mass.  384 ;    Welch  v.  Hotchkiss,  39  46  Mo.  100 ;  City  of  East  St.  Louis  v. 

Conn.  140;    Cooley  on  Const.   Lim.  Wehrung,  50  111.  28;  Elliott  on  Eoads 

242;     1   Beach  on  Pub.    Corp.  549;  and  Streets,  381. 

1  Dillon  on  Munic.  Corp.  154 ;  15  Am.  '  Day  v.  Green,  4  Cush.  433 ;    Coffin 

&  Eng.  Encyc.  of  Law,  1042.  v.  Nantucket,  5  Cush.  269;  Ruggles  v. 

1  State  V.  Houser,  63  Ind.  155 ;  State  Nantucket,   11  Cush.  433 ;    Clark    v. 

».  Bell,  34  Ohio  St.  194;    Birdsell   u.  Washington,  12  Wheat.  40;  Northern 

Clark,  73  N.  Y.  73 ;  City  of  Indiana-  Central  Railway  Co.  v.  Baltimore,  21 

polls  V.  Indianapolis  Gas  Co.,  66  Ind.  Md.  93 ;  Winants  v.  Bayonne,  44  N.  J. 

396;    Mayor,    etc.,    of    Baltimore    v.  L.  114;  State  b.  Patterson,  34  N.  J.  L. 

Scharf ,  54  Md.  499 ;  Ruggles  v.  Col-  163 ;  Cooley  on  Const.  Lim.  204. 
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this  proposition.  It  is  true  the  council  could  not  delegate  all 
the  power  conferred  upon  it  by  the  legislature,  but  like  every 
other  corporation  it  could  do  its  ministerial  work  by  agent. 
Nothing  more  was  done  in  this  case.  The  council  directed 
the  pavement,  ordering  them  to  be  constructed  of  one  or  the 
other  of  several  materials,  but  giving  to  owners  of  abutting 
lots  the  privilege  of  selecting  which,  and  reserving  to  the 
chairman  of  the  committee  authority  to  select  in  case  the  lot 
owners  failed.  The  council  also  directed  how  the  preparatory 
work  should  be  done.  There  was,  therefore,  no  unlawful 
delegation  of  power." ' 

Where  a  charter  commits  to  the  city  council  by  name  the 
entire  control  of  the  city's  finances,  with  power  to  issue  and 
sell  bonds,  it  can  not  delegate  to  the  mayor  authority  to  sell 
such  bonds  at  his  discretion  as  to  price." 

§  12.   When  legislatiTe  powers  can  not  be  surrendered. — 

Closely  related  to  the  proposition  that  legislative  powers  can  not 
be  delegated  to  others  is  the  proposition  that  a  municipal  corpo- 
ration can  not  surrender,  or  divest  itself  of  legislative  powers 
without  express  or  implied  authority.  Such  corporations  may 
authorize  contracts,  but  they  have  no  power  to  make  contracts, 
or  pass  by-laws  which  shall  cede  away  control  or  embarrass  the 
legislative  or  governmental  powers  or  which  shall  in  any  way 
disable  them  from  performing  their  public  duties.' 

In  the  case  of  Goszler  v.  Georgetown,*  Chief  Justice  Marshall, 
in  delivering  the  opinion  of  the  court,  says  :  "A  corporation 
can  make  such  contracts  only  as  are  allowed  by  the  acts  of  in- 
corporation.   The  power  of  this  body  to  make  a  contract  which 

'  Hitchcock  V.  Galveston,  96  TJ.  S.  '  Richmond  Gas  Light  Co.  v.  Mid- 
341;  Hannibal,  etc.,  Eailroad  Co.  v.  dleton,  59  N.  Y.  228;  Lord  v.  Oconto, 
Marion  Co,  36  Mo.  294;  Schenley  «.  47  Wis.  386;  Mathews  b.  Alexandria, 
Commonwealth,  36  Pa.  St.  62 ;  Stewart  68  Mo.  115 ;  City  of  Indianapolis  v.  In- 
V.  Council  Blufis,  58  Iowa  642 ;  Gregory  dianapolis  Gas  Co.,  66  Ind.  396 ;  Town 
V.  Bridgeport,  41  Conn.  76 ;  Bartram  of  East  Hartford  v.  Hartford  Bridge 
V.  City  of  Bridgeport,  55  Conn.  122,  Co.,  10  How.  (U.  S.)  541 ;  Goszler  v. 
10  Atl.  R.  470;  Elliott  on  Roads  Georgetown,  6  Wheat.  593. 
and  Streets,  381.  *  Goszler  v.  Georgetown,  6  Wheat. 

'  Blair  v.  City  of  Waco,  75  Fed.  R.  593. 
800. 
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should  SO  operate  as  to  bind  its  legislative  capacities  forever 
thereafter,  and  disable  it  from  enacting  a  by-law  which  the 
legislature  enables  it  to  enact,  may  well  be  questioned.  We 
rather  think  that  a  corporation  can  not  abridge  its  own  legis- 
lative power."  Thus,  the  city  of  Laredo  employed  an  attorney 
to  defend  the  city's  title  to  a  ferry  and  agreed  to  give  him  for 
a  term  of  years  one-third  of  the  receipts  of  the  ferry  and  of 
any  other  neighboring  ferry  or  bridge  thereafter  to  be  erected. 
The  agreement  bound  the  city  so  to  conduct  the  ferry  as  to  get 
the  greatest  possible  income  from  it  and  thus  prevented  it  from 
making  the  ferry  free  or  constructing  a  free  bridge  and  was 
irrevokable.  The  supreme  court  of  Texas  in  passing  upon 
this  question  held  that  the  agreement  was  void  as  it  divested 
the  city  of  that  legislative  power  conferred  upon  it  by  law  to 
be  exercised  in  its  discretion  whenever  it  may  become  neces- 
sary, and,  therefore,  could  not  be  surrendered  or  bargained 
away.' 

§  13.   Judicial  control  of  legislative  powers  considered.— 

The  discretion  of  municipal  corporations  within  the  scope  of 
their  corporate  power  is  as  broad  as  that  possessed  by  the  gov- 
ernment of  a  state.  This  discretion  is  to  be  exercised  accord- 
ing to  the  judgment  of  the  corporation  as  to  the  necessity  or 
expediency  of  any  given  measure.  The  general  assembly  is  a 
co-ordinate  branch  of  the  state  government  and  so  is  the  law- 
making power  of  municipal  corporations  within  the  limits 
prescribed  by  its  charter  or  incorporating  act.  It  is  no  more 
the  province  of  the  judiciary  to  interfere  with  the  legitimate 
legislative  acts  of  the  one  than  the  other.  Thus  where  munici- 
pal corporations,  or  their  duly  authorized  officers  are  acting 
within  a  well  recognized  power  or  exercising  a  discretionary 
power  the  courts  are  wholly  unwarranted  in  interfering,  unless 

'  Waterbury  ».  Laredo,  68  Tex.  565,  81  Am.  Dec.  307;  City  of  Quincy  v. 

20    Am.    &    Eng.   Corp.   Cases    186;  Jones,  76    111.  231,   20  Am.  E.   243; 

Johnson  v.  Philadelphia,  60  Pa.  St.  "White  ».  Yazoo  City,  27  Miss.  357; 

445;  Karst».  St.  Paul,  etc.,R.  R.  Co.,  Gale  ».  Kalamazoo,  23  Mich.  344,  9 

22  Minn.  118;    Peru  v.  Gleason,   91  Am.  E.  80;  Oakland  v.  Carpenter,  13 

Ind.  566;    Eoberts  v.  Chicago,  26  111.  Cal.  540;  Eoll  v.  Augusta,  34  Ga.  326; 

249 ;    Murphy  v.  Chicago,  29  111.  279,  Cooley  on  Const.  Lim.  206. 
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fraud  is  shown,  or  unless  there  is  a  manifest  abuse  of  discre- 
tion to  the  oppression  of  the  citizens.* 

Where  a  municipal  corporation  having  power  to  construct 
public  buildings,  but  forbidden  by  positive  law  to  raise 
money  or  loan  its  credit  in  aid  of  a  private  corporation,  passes 
an  ordinance  providing  for  contracting  with  a  railroad  com- 
pany for  the  erection  of  public  buildings,  a  court  can  not  in- 
terfere on  the  ground  that  the  real  object  of  the  ordinance  is 
to  aid  the  railroad.' 

In  Illinois  it  is  held  that  a  city  has  a  large  discretion  as  to 
the  opening,  grading  and  repairing  of  streets  in  respect  to  the 
time,  manner  and  cost  of  the  same,  and  in  respect  to  such 
power  can  not  be  controlled  by  the  courts  unless  there  is  a 
great  abuse  of  power  operating  upon  the  citizens.' 

In  Ohio,  where  a  municipal  corporation  is  entrusted  with 
the  execution  of  a  power  and  is  not  confined  to  a  particular 
mode,  but  has  a  discretion  and  choice  of  means,  a  plain  case 
of  abuse  must  be  shown  resulting  in  an  injury  to  the  peti- 
tioner to  warrant  an  injunction  against  the  corporation.* 

In  general,  the  principle  obtains  that  this  discretionary 
power,  where  it  is  conferred  or  exists,  can  not  be  judicially 
interfered  with  or  brought  into  question,  except  when  the 
power  is  clearly  exceeded,  or  where  fraud  is  shown  or  imputed, 
or  where  there  is  a  manifest  invasion  of  private  rights.     Thus 

iCityofSt.LouisB.Boffinger,19Mo.  Y.)  132;    Markle  ».  Akron,   14  Ohio 

15 ;  Des  Moines  Gas  Co.  v.  Des  Moines,  192 ;  Cincinnati  v.  Gwynne,  10  Ohio 

44  Iowa  505,  24  Am.  E.  756;   Kelley  192;  Horton,  etc.,  c.  Mayor  of  Nash- 

».  Milwaukee,  18  Wis.  83 ;    Brusn  ».  villa,  4  Lea  (Tenn.)  39,  1  Am.  K.  1 ; 

Carbondale,  78  111.  74;  Dodd  v.  Hart-  City  of  Oil  City  v.  Oil  City  Works, 

ford,   25    Conn.  232;     Spaulding   v.  152  Pa.  St.  348,  25  Atl.  R.   549;  Motz 

Lowell,  23  Pick.  (Mass.)  71 ;    Evans-  v.  Detroit,  18  Mich.  495 ;  2  Beach  Pub. 

ville  R.  E.  Co.  v.  Evansville,  15  Ind.  Corp.,  §  1112. 

395 ;  Valparaiso  v.  Gardner,  97  Ind.  '  Coulson    v.    Portland,    1     Deady 

1,  49  Am.  Rep.  416;  Danielly  v.  Caba-  (C.  C.)  481. 

niss,   52   Ga.  211;     Satterthwaite    v.  'Brush  v.  Carbondale,  78  111.  74; 

Beaufort  Co.,  76  N.  C.  153;  Holland  Louisville,  etc.,  E.  Co.  v.  City  of  East 

V.  Baltimore,  11  Md.  186 ;  Mayor,  etc.,  St.   Louis,  134  111.  656,   25  N.  E.  E. 

of    Baltimore    v.  Gill,   31    Md.  375;  962.    So  in  Indiana.     Leeds  v.  City 

Lockwood  V.  St.  Louis,  24  Mo.  20;  of  Richmond,  102  Ind.  372;    City  of 

Sheidley  v.  Lynch,  95  Mo.  487,  24  Am.  Kokomo  v.  Mahan,  100  Ind.  242. 

&  Eng.  Corp.  Cases  520;    Mayor  of  *Markle  v.  Akron,  14    Ohio    586; 

Brooklyn  v.  Meserole,  26  Wend.  (N.  Cincinnati  v.  Gwynne,  10  Ohio  192. 
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where  the  law  or  charter  confers  upon  the  city  council  or 
board  of  aldermen  the  power  to  determine  the  expediency  or 
necessity  of  measures  relating  to  local  government,  their  judg- 
ment upon  matters  thus  committed  to  them  while  acting 
within  the  scope  of  their  authority  can  not  be  superseded  or 
controlled  by  the  courts.  The  use  of  the  revenue  of  a  city  in 
excess  of  that  set  apart  by  law  for  the  payment  of  interest  on 
its  bonded  debt  and  for  a  sinking  fund  is  within  the  discre- 
tion of  the  municipal  authorities  and  the  court  will  not  inter- 
fere by  mandamus  to  require  a  part  of  it  to  be  applied  to  the 
payment  of  a  judgment  before  there  is  an  ascertained  surplus 
over  expenditures.' 

§  14.  When  discretionary  powers  not  subject  to  judicial 
control. — The  power  to  do  an  act  is  often  conferred  upon 
a  municipal  corporation  in  general  terms  without  any 
prescribed  mode  or  manner  in  which  such  power  shall  be 
exercised.  In  such  cases  the  common  council,  or  governing 
body  necessarily  have,  to  a  greater  or  less  extent,  a  discretion 
as  to  the  manner  in  which  those  powers  shall  be  exercised. 
Thus,  if  a  city  has  power  to  grade  streets  the  court  will  not 
inquire  into  the  necessity  of  the  exercise  by  it,  or  the  refusal 
to  exercise  it,  nor  whether  a  particular  grade  adopted,  or  par- 
ticular mode  of  executing  the  grade  is  judicious  or  the  best 
plan." 

Where  a  municipal  corporation  is  entrusted  with  the  execu- 
tion of  a  power  and  is  not  confined  to  a  particular  mode,  but 
has  a  discretion  in  the  choice  of  means,  a  plain  case  of  abuse 
must  be  shown  resulting  in  an  injury  to  the  party  before  an 
injunction  will  lie  against  the  municipality.' 

'East  St.  Louis  v.  Zebley,  110  U.  S.  'Hovey  v.  Mayo  Street  Comr.,  43 

321;    Baker  II.  Boston,  12  Pick.  184;  Me.  322;  Benjamin  u.  Wheeler,  8  Gray 

Hovey  D.  Mayo,  43  Me.  322;  Sheridan  (Mass.)  409;    Eichmond  v.   McGirr, 

V.  Colvin,  78  111.  237 ;  Droze  v.  Parish  78  Ind.  192 ;    Elliott  on  Roads  and 

of    East  Baton  Rouge,   36  La.  Ann.  Streets,  351,  375,  413. 

307;  United  States  v.  New  Orleans,  'Page   v.  St.  Louis,  24   Mo.  136; 

31    Fed.    R.    537 ;    Torrent   v.   Mus-  Colton  v.  Hanchett,  13  111.  615 ;  Bush 

kegon,  47  Mich.  115 ;  Moses  v.  Eisdon,  v.  Carbondale,  78  111.  74 ;    Mayor  of 

46  Iowa  251.  Baltimore  v.  Gill,  31  Md.  375;   Dodd 
MtiN.  Sb.— 2 
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In  questions  involving  the  legislative  functions  of  munici- 
palities the  courts  are  bound  to  presume  that  they  will  exercise 
any  discretion  with  which  they  are  clothed  properly  and  that 
they  have  sufficient  reasons  for  doing  an  act  the  result  of  such 
discretion.' 

Where  a  city  has,  under  the  statute,  power  to  build  a  mar- 
ket house  the  courts  can  not  inquire  into  the  size  and  fitness 
of  the  building  for  the  object  intended.* 

"Where,  by  its  charter,  a  city  is  empowered,  if  it  deems  the 
public  welfare  or  convenience  requires  it,  to  open  streets,  or 
make  public  improvements  thereon,  its  determination  whether 
wise  or  unwise  can  not  be  judicially  revised  or  corrected.' 
In  other  words  the  courts  will  not  interfere  with  the  legisla- 
tive functions  of  municipal  corporations  in  the  administra- 
tion of  their  local  government  unless  they  are  acting  beyond 
their  scope  of  power  or  clearly  invade  some  private  right  or 
are  guilty  of  gross  abuse  of  discretion. 

§  15.   Mandatory  and  discretionary  powers  distinguished. — 

It  is  often  important  and  material  to  determine  whether  a 
duty  imposed  by  law  or  charter  upon  a  municipal  corporation 
or  public  officers  is  mandatory  or  discretionary.  Whether  the 
powers  conferred  upon  a  municipal  corporation  or  its  officers 
are  discretionary  or  mandatory  is  a  question  of  legislative  in- 
tent. What  a  municipal  corporation  is  empowered  to  do  for 
others  and  that  which  is  beneficial  to  them  or  to  the  public  to 
have  done  the  law  holds  they  ought  to  do,  especially  if  the  law 
specifically  or  adequately  supplies  them  with  the  means  of 
carrying  out  such  powers.  The  power  in  such  cases  is  con- 
ferred for  the  benefit  of  others  or  of  the  public,  and  the  intent 
of  the  legislature,  which  is  the  test  in  all  such  cases,  ordinarily 
seems,  under  such  circumstances,  to  impose  an  absolute  and 
positive  duty.     Where  the  act  to  be  done  does  not  affect  third 

V.  Hartford,  25  Conn.  232 ;  Lockwood    New  York,  1  Hilton  562 ;  Des  Moines 
V.  St.  Iiouis,  24  Mo.  20;  Union  Pacific    Gas  Co.  v.  Des  Moines,  44  Iowa  505. 
Railway  Co.  v.  Cheyenne,  113  T7.  S.        *  Spaulding  v.  Ix)well,  23  Pick.  71. 
516.  'Methodist  E.  Church  v.  Baltimore, 

1  New  York,  etc.,  R.  Co.  v.  Mayor  of    6  Gill  (Md.)  391 ;  Wiggin  v.  Mayor  of 

New  York,  9  Paige  16. 
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parties  and  is  not  clearly  beneficial  to  them  or  the  public,  and 
the  means  for  performance  are  inadequate,  the  words  "  may  " 
do  an  act  or  it  is  "lawful"  to  do  it  do  not  mean  "must," 
but  rather  indicate  an  intent  on  the  part  of  the  legislature  to 
confer  discretionary  power.' 

Thus,  in  Pennsylvania,  an  act  of  the  legislative  assembly 
authorized  the  city  of  Erie  to  make  a  sufficient  number  of  res- 
ervoirs to  supply  water  in  case  of  fire.  The  council  con- 
structed the  reservoirs,  but  allowed  one  to  become  dilapidated 
and  out  of  repair,  so  that  it  would  not  hold  water.  A  fire 
occurred  near  this  reservoir  and  certain  buildings  were  de- 
stroyed. The  owner  of  the  buildings  brought  suit  against  the 
city  for  damages,  alleging  negligence  on  the  part  of  the  city. 
The  supreme  court,  in  passing  upon  the  question,  held  that  it 
was  a  discretionary  power  for  the  city  to  construct  the  reser- 
voirs, and,  therefore,  it  was  not  liable  under  the  circumstances.^ 

In  Illinois,  where  an  act  authorized  the  city  of  Ottawa  to 
erect  two  bridges  across  the  Illinois  and  Michigan  canal,  upon 
condition  that  when  constructed  the  bridges  should  be  main- 
tained, repaired  and  open  for  passage  for  boats  by  the  city, 
the  supreme  court  held  that,  by  this  language,  an  imperative 
duty  was  imposed  upon  the  city  to  maintain  and  keep  in  re- 
pair and  open  and  close  those  bridges  for  passage  of  boats  and 
travelers  by  land  and  to  compel  the  performance  of  such  a 
duty,  a  proceeding  in  mandamus  would  lie  against  the  city 
officers. ° 

Where  a  municipal  corporation  or  governing  body  is  clothed 
by  statute  with  power  to  do  an  act  which  concerns  the  public 
interests,  or  the  rights  of  third  persons,  the  execution  of  power 
may  generally  be  insisted  upon  as  a  duty,  though  the  statute 
creating  that  duty  may  be  only  permissive  in  its  terms.    The 

'Mason  v.  Fearson,  9  How.  (U.  S.)  ^ grant  v.  City  of  Erie,  69  Pa.  St. 

248 ;    Hurford  v.  Omaha,  4  Neb.  336 ;  420 ;    Carr  v.  North  Liberties,  35  Pa. 

Veazie  u.  China,  50  Me.  518;  Leaven-  St.  324,  78  Am.  Dec.  342. 

worth, etc., Railroad  Co.  i>. Platte  Co.,  'City  of  Ottawa  «.  People,  48  111. 

42  Mo.  17]  ;    Grant  v.  Erie,  69  Pa.  St.  233 ;    Goodrich  v.  City  of  Chicago,  20 

420,  8  Am.  R.  272;  Goodrich  ^).  Chi-  111.445;  Coopers  ».  San  Jose,  55  Cal. 

cago,  20  111.445;    Ottawa  u.  People,  599. 
48  111.  233. 
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word  "  may  "  when  used  in  the  statute  conferring  powers  of 
this  nature  is  frequently  construed  as  synonymous  with 
"shall  "and  "must."' 

§  16.  Extent  of  legislatiye  control  oyer  municipal  corpora- 
tions.— ^Municipal  corporations  are  established  for  the  local 
government  of  municipalities  of  a  particular  district.  The 
special  powers  conferred  upon  them  are  not  vested  rights 
against  the  state,  but  being  wholly  political  exist  only  during 
the  will  of  the  general  legislature,  otherwise  there  would  be 
numberless  petty  governments  existing  within  a  state  and  form- 
ing a  part  of  it,  but  independent  of  the  control  of  the  sover- 
eign power.'  Thus  the  state  of  Maryland,  in  1836,  passed  a 
law  directing  a  subscription  of  $3,000,000  to  be  made  to  the 
capital  stock  of  the  Baltimore  and  Ohio  Railroad  Company  with 
the  following  provision:  "That  if  the  said  company  shall 
not  locate  the  said  road  in  the  manner  provided  for  in  this 
act,  then,  in  that  case,  they  shall  forfeit  $1,000,000  to  the 
state  of  Maryland  for  the  use  of  Washington  county. "  In 
March,  1841,  the  state  passed  another  act  repealing  so  much 
of  the  prior  act  as  made  it  the  duty  of  the  company  to  con- 
struct the  road  by  the  route  therein  prescribed,  remitting  and 
releasing  the  penalty,  and  directing  the  discontinuance  of  any 
suit  brought  to  recover  the  same.  It  was  held  by  the  supreme 
court  of  the  United  States  that  the  proviso  was  a  measure  of 
the  state  policy,  which  it  had  the  right  to  change,  if  the 
policy  was  afterwards  discovered  to  be  erroneous,  and  neither 
the  commissioners,  nor  the  county,  nor  any  of  its  citizens  ac- 
quired any  separate  interest  under  it,  which  could  be  main- 
tained in  a  court  of  justice.' 

Municipal  corporations  are  liable  to  have  their  public  pow- 

» Mayor,  etc.,  of  New  York  t;.  Furze,  *  Sloan  c.  State,  8    Blackf.   (Ind.) 

3  Hill  (^".  Y.)  612;    Springfield  Mffl-  361;  People  v.  Morris,  13  Wend.  325; 

ing    Co.    t!.    Lane    Co.,  5    Ore.  265;  Armstrong  v.    Board,  etc.,  4  Blackf. 

Phelps  V.  Hawley,  52  N.  Y.  23 ;  Blake  (Ind.)  208. 

r.  Portsmouth,  etc.,  E.  R.  Co.,  39  N.  'State  v.  R.  R.  Co.,  3  How.  (U.  S.) 

H.  435 ;    City  of  Indianapolis  v.  Mc-  534 ;  TTnited  States  v.  Railroad  Co.,  17 

Avoy,  86  Ind.  587;     Supervisors  v.  Wall.  322;  Chicago,  etc.,  Railroad  Co. 

United  States,  4  Wall.  485;    State,  ex  v.  Adler,  56  HI.  344. 
rel.,  V.  Board,  36  Wis.  498. 
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ers,  rights  and  duties  modified  or  abolished  at  any  time  by 
the  legislature.  They  are  allowed  to  hold  privileges  and 
property  only  for  public  purposes.  Hence,  generally,  the 
doings  between  them  and  the  legislature  are  in  the  nature  of 
legislation  rather  than  contracts."  The  powers,  therefore, 
conferred  upon  municipal  corporations  may  at  any  time  be 
altered  or  repealed  by  the  legislature,  either  by  a  general  law 
operating  upon  the  whole  state,  or,  in  the  absence  of  a  consti- 
tutional restriction,  by  a  special  act.' 

§  17.  Power  to  pass  general  and  special  laws. — The  consti- 
tutions of  Kansas,  Illinois,  Indiana,  Missouri,  Texas,  Cal- 
ifornia, Alabama,  and  several  other  states,  provide  that  no 
special  or  local  law  shall  be  passed  when  a  general  law  can 
be  made  applicable.  Under  such  constitutional  provisions  the 
courts,  as  a  rule,  have  held  that  it  is  a  question  for  the  legis- 
lature, exclusively,  whether  a  general  law  can  not  be  made 
applicable  in  a  certain  case.'  But  where  there  is  an  abuse  of 
legislative  discretion  it  has  been  held  that  the  courts  will  in- 
tervene.* 

In  several  of  the  states  there  are  constitutional  provisions 
absolutely  prohibiting  the  legislature  from  passing  any  pri- 
vate or  special  law  governing  municipalities. ° 

'Town of  East  Hartford  v.  Hartford  Gentile  v.  State,  29  Ind.  409;   Marks 

Bridge  Co.,  10  How.  (U.  S.)  511.  v.  Purdue    University,  37  Ind.  155; 

=  Meriwether  c. -Garrett,  102  IT.  S.  City  of  Evansville  v.  State,  118  Ind. 

472;    Girard  i;.  Philadelphia,  7  Wall.  426;    States.  Tucker,  46    Ind.   355; 

1 ;   City  of  Indianapolis  v.  mdianap-  Board  v.  Brown,  147  Ind.  476 ;    Car- 

olis  Gas  Co.,  66  Ind.  396;    Crook  v.  penter  v.  People,  8  Colo.  426;  Brown 

People,  106   111.    237;     Churchill   v.  v.  Denver,  7  Colo.  205;    Murdock  v. 

Walker,  68  Ga.  681;  People!).,  Jobs,  Woodson,    2    Dillon    (C.  C.)    188 

7  Colo.  475;   Wiley  v.  Bluffton,   111  Eichman    v.    Board,    77    Iowa   513 

Ind.  152;    City  of    Eeading  v.  Kep-  42  N.  W.  E.  422;    Darling  u.  Eogers 

pieman,  61  Pa.  St.  233 ;    Demarest  v.  7  Kan.  592.    But  there  is  conaidera. 

New  York,   74   N.  Y.  161 ;    Eose    v.  ble  conflict    among    the   authorities, 

Hardie,  98   N.    Car.  44;   Broughton  See  Cooley's  Const.  Lim.  152,  eS  se?. 

-B.  Pensacola,  93  U.  S.  266.  1  Dillon's  Munic.  Corp.,  §§45-49. 

•Board,  etc.,  of  St.  Louis ».  Shields,        < Carpenter  v.  People,  8  Colo.  116 

62  Mo.  247 ;   State  v.  Eobbins,  51  Mo.  State  v.  Boone  Co.,  50  Mo.  317 ;  Long- 

82;  State  v.  Boone  Co.,  50  Mo.  317;  worth  v.  Evansville,  32  Ind.  322.  See 

Johnson    v.  Eailroad    Company,  23  also,  Morrison  v.  Springer,  15  Iowa 

111.124;    State  ».  Hitchcock,  1  Kan.  304;  Stewart  ?;.  Board,  30  Iowa  9. 
178;  Wiley  ».  Bluffton,  111  Ind.  152;        "Carpenter  v.  People,  8  Colo.  116; 
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The  legislature  of  Illinois  passed  a  general  law  for  the  in- 
corporation of  cities,  towns  and  villages,  and  a  subsequent  law 
purporting  to  authorize  the  city  council  of  any  incorporated 
city  to  adopt  a  different  mode  of  assessment  and  collection  of 
city  taxes  than  that  pre3cribed  by  the  general  law  on  the 
subject  was  declared  to  be  local  and  special  legislation,  and, 
therefore,  unconstitutional  and  void/ 

A  statute  purporting  to  confer  upon  all  cities  having  a 
population  of  not  less  than  twenty-five  thousand  inhabitants 
the  power  of  issuing  bonds  to  fund  the  floating  debt  has  been 
held  to  be  a  special  law,  and  in  violation  of  the  constitu- 
tional amendment  which  forbids  the  passing  of  special  laws  to 
regulate  the  internal  affairs  of  municipalities/ 

An  act  legalizing  a  special  election  held  in  a  single  city 
and  authorizing  such  city  to  issue  bonds  in  aid  of  a  specified 
manufacturing  enterprise  is  a  special  act,  and  one  which  con- 
fers corporate  powers  within  the  meaning  and  contrary  to  the 
prohibition  of  article  12  of  the  Kansas  constitution,  and, 
therefore,  is  unconstitutional  and  void.' 

§  18.  General  extent  and  power  to  contract. — The  power  of 
municipal  corporations  to  make  contracts  is  generally  con- 
ferred in  the  charter  or  general  incorporating  act.  And  where 
the  power  is  conferred  in  this  manner,  it  is  not  to  be  construed 
as  authorizing  the  making  of  contracts  of  all  descriptions,  but 
only  such  as  are  necessary  and  appropriate  to  enable  the  cor- 
poration to  secure  or  carry  out  the  purposes  for  which  it  was 
instituted.  The  extent  of  the  power  will  depend  upon  other 
provisions  of  the  charter  prescribing  the  matters  in  respect  to 
which  the  corporation  is  empowered  to  act.  But  to  the  extent 
necessary   to   execute   the   special  powers   and  functions  for 

State  V.  Pareons,  40  N.  J.  L.  123.  See,  specified  matters  in  regard  to  which 

also,  School  Dist.   v.  Insurance  Co.,  the  constitution  forbids  a  special  law. 

103  U.  S.  707 ;  1  Dillon's  Munic.  Corp.,  '  People  v.  Cooper,  83  111.  585. 

§  45.    So,  in  some  of    the    states    in  '  State,  ex  rel.  Anderson,  v.  Trenton, 

which    the    legislature  may    pass    a  42  N.  J.  L.  486. 

special  law,  on  most  subjects,  where  'Commercial  National  Banks. Ida, 

they  deem  that  a  general  law  can  not  2  Dillon  (C.  C.)  353. 

be  made  applicable,  there  are  certain 
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which  it  was  instituted,  there  necessarily  must  be  an  implied 
or  incidental  authority  to  contract  and  incur  obligations  in  the 
name  of  the  corporation,  and  hence,  a  municipal  corporation, 
like  a  trading  or  business  corporation,  may,  to  that  extent,  un- 
less restrained  in  some  way  by  its  charter  or  organic  law,  enter 
into  any  contract  necessary  to  enable  it  to  carry  out  the  powers 
conferred  upon  it.' 

§  19.   Implied  contracts  of  municipal  corporations. — As  a 

general  proposition  of  law  municipal  corporations  are  only  lia- 
ble upon  express  contracts,  duly  authorized  by  charter  or  fun- 
damental law  conferred  upon  them.  But  there  are  exceptions 
to  this  general  proposition.  These  exceptions  relate  to  liabili- 
ties for  the  use  of  money  or  other  property  which  does  not  be- 
long to  the  municipality,  and  to  liabilities  arising  from  the 
neglect  of  duties,  prescribed  by  the  charter  or  organic  law, 
from  which  injuries  to  persons  or  property  necessarily  result. 
Municipal  corporations,  therefore,  like  private  or  trading  cor- 
porations may  be  liable  upon  implied  contracts  within  the 
scope  of  their  powers.  Chancellor  Kent  said:  "Corporations 
may  be  bound  by  implied  contracts  within  the  scope  of  their 
powers,  to  be  deduced  by  inference,  from  authorized  corporate 
acts  without  either  a  vote,  or  deed  or  writing."^ 

An  implied  promise  or  contract  can  not,  however,  be  raised 

'2  Kent  Com.,  224;  City  of  Gal-  L.  430;  Argenti  v.  San  Francisco,  16 
ena  v.  Corwith,  48  111.  423 ;  Straus  Cal.  255 ;  Pullman  v.  Mayor  of  New 
V.  Eagle  Insurance  Co.,  5  Ohio  St.  59;  York,  54  Barb.  (N.  Y.)  169. 
Chaffee  v.  Granger,  6  Mich.  51;  '2  Kent  Com.,  291;  Bank  of  Co- 
Douglass  V.  Virginia  City,  5  Nev.  147 ;  lumbia  v.  Patterson,  7  Cranch  (U.  S.) 
Goodrich  v.  Detroit,  12  Mich.  279;  299;  Mott  v.  Hicks,  1  Cow.  (N.  Y.) 
Bank  of  Columbia  v.  Patterson,  7  513;  Bank  of  United  States  v.  Dan- 
Cranch  (TJ.  S.)  299 ;  Montgomery  Co.  bridge,  12  Wheat.  64 ;  City  of  Daven- 
V.  Barber,  45  Ala.  237;  City  of  Will-  port  v.  Peoria  Ins.  Co.,  17  Iowa  276; 
iamsport  v.  Commonwealth,  84  Pa.  Wayne  Co.  v.  Detroit,  17  Mich.  390 ; 
St.  487;  Rome  i;.  Cabot,  28  Ga.  50;  Adams  ».  Fannsworth, 15  Gray(Mass.) 
City  of  Lawrence  o.  Killian,  11  Kan.  423 ;  Peterson  v.  Mayor  of  New  York, 
499;  City  of  Wyandotte  «.  Zeitz,  21  17  N.  Y.  449;  Maher  v.  Chicago,  38 
Kan.  649;  City  of  Brenham  u.  Bren-  111.266;  City  of  Bryan  u.  Page,  51  Tex. 
ham  Water  Co.,  67  Tex.  542;  Sturte-  532;  Nurnberger  «.  Town  of  Barnwell, 
vants  V.  Alton,  3  McLean  393;  Grego-  42  S.  Car.  158,  20  S.  E.  R.  14;  State 
ry  V.  Bridgeport,  41  Conn.  76,  19  Am.  Board  o.  Aberdeen,  56  Miss.  518;  2 
R.  458;  State  v.  Hammonton,  38  N.  J.  Beach  Mod.  Cont.,  §  1140. 
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against  a  corporation  where,  by  its  charter  or  organic  act  it  is 
authorized  to  contract  only  in  a  prescribed  manner,  unless  it 
be  a  promise  for  money  received  or  property  converted  under 
the  contract.' 


§  20.  Mode  of  contracting. — When  the  mode  of  proceeding 
in  relation  to  municipal  contracts  is  prescribed  by  law,  or  in 
the  charter  of  the  corporation,  such  mode  must  be  strictly  fol- 
lowed by  the  corporation,  in  making  contracts  or  by  their  sub- 
sequent ratification.  The  party  dealing  with  a  municipal 
body  is  bound  to  know  that  all  the  mandatory  provisions  of 
the  law  are  complied  with  and  if  he  fails  or  neglects  to  take 
such  precautions  he  becomes  a  mere  volunteer  and  must  suffer 
the  consequences.' 

This  general  principle,  however,  applies  with  full  force  only 
where  the  charter  or  statutory  provisions  are  mandatory  and  not 
discretionary.  Thus,  where  the  charter  directed  the  mode  in 
which  money  should  be  drawn  from  the  treasury  to  be  by  an 
order  of  the  council  signed  by  the  mayor,  such  an  order  issued 
upon  a  memorandum  in  the  minutes  of  the  corporation  without 
a  formal  order  being  entered  was  adjudged  a  sufficient  com- 
pliance with  the  charter.'  But  where  a  charter  limits  the  exercise 
of  power,  the  mayor  and  council  can  not  in  a  different  mode 
make  a  valid  contract,  nor  can  they,  by  any  subsequent  ap- 
proval or  conduct,  impart  validity  to  such  contract,  nor  would 

'  McSpedon  v.  Mayor  of  New  York,  v.  Lincoln,  9  Neb.  358 ;  Huriord  t>. 
7  Bosw.  (N.  Y.)  601;  McCracken  v.  Omaha,  4  Neb.  336;  Addis  v.  Pitts- 
San  Francisco,  laCal.  591;  Pimental  burg,  85  Pa.  St.  379;  Leavenworth 
V.  San  Francisco,  21  Cal.  351 ;  Dickin-  v.  Bankin,  2  Kan.  357 ;  McCoy  v. 
son  V.  Poughkeepsie,  75  N.  Y.  65:  Briant,  53  Cal.  247;  City  of  Terre 
Bichardson  v.  Grant  Co.,  27  Fed.  R.  Haute  v.  Lake,  43  Ind.  480;  Los 
495 ;  Aigenti  v.  San  Francisco,  16  Cal.  Angeles  Gas  Co.  v.  Tobennan,  61 
255.  Cal.  199.    See,  also,  Amott  v.  City  of 

'Peoples.  Weber,  89111.  347;   City  Spokane.  6  Wash.   442,  33  Pac.   E. 

of  Bryan  v.  Paige,  51  Tex.  532;   State  1063 ;  2  Beach  Mod.  Cont.,  §  1136. 

u.  Marion  Co.,  21  Kan.  419 ;   City  of  "  Kelley  v.  Mayor  of  Brooklyn,  4 

Kansas   v.    Flannagan,    69    Mo.   22;  Hill  (N.  Y.)   263:    Maddox  v.  Gra- 

Dore  t7.  Milwaukee,  42  Wis.  108 ;  But-  ham,  2  Met.   (Ky.)   56;    Starkey  v. 

ler  V.  Nevin,  88  111.  575 ;   Bentley  v.  Minneapolis,  19  Minn.  203. 
County  Comrs.,  25  Minn.  259;  Fulton 
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the  law  imply  any  such  contract;  the  law  never  implies  an 
obligation  to  do  that  which  it  forbids  the  party  to  agree  to  do.' 

A  contract  with  a  municipal  corporation,  which  by  its  terms 
is  not  to  be  and  can  not  be  performed  within  one  year  from  the 
making  thereof,  is  within  the  statute  of  frauds;  but  an  entry 
in  the  proceedings  of  the  city  council  of  a  resolution  express- 
ing the  terms  of  the  ,  contract,  signed  by  the  clerk,  constitutes 
a  note  or  memorandum  in  writing  sufficient  to  take  the  case 
out  of  the  statute  and  to  bind  the  corporation.^ 

Where  the  statute  provides  that  all  contracts  of  municipal 
sorporations  shall  be  in  writing,  this  provision  must  be  ob- 
served or  the  contract  will  be  invalid  ;  but  unless  there  is 
some  such  provisions  in  the  statute  or  charter,  there  is  nothing 
to  prevent  a  municipal  corporation  from  contracting  by  parol  by 
its  duly  authorized  officers  or  agents.  The  common  law  doc- 
trine that  corporations  could  not  bind  themselves  by  a  contract 
not  under  seal  no  longer  obtains  in  this  country,  unless  so  re- 
quired by  statute  or  by  the  charter  of  the  city.  A  resolu- 
tion or  ordinance  may  bind  the  corporation  as  a  contract,  when 
so  intended,  in  matters  not  required  to  be  attested  in  some  dif- 
ferent form,  but  a  resolution  approving  a  contract,  which  the 
statute  of  frauds  requires  to  be  in  writing  and  signed,  does  not 
constitute  a  signing.' 

In  general  a  municipal  corporation  may  contract  by  ordi- 
nance or  resolution  and  an  ordinance  accepting  the  terms  of  a 
proposition  made  to  the  municipality  amounts  to  an  assent  to 
the  contract  on  the  part  of  the  corporation  and  not  a  mere  dec- 
laration of  intention  to  enter  into  a  contract.' 

'  City  of  Bryan  v.  Page,  51  Tex.  532 ;  *  People  v.  Board  of  Supervisors,  27 
Francis  v.  Troy,  74  N.  Y.  338.  See,  Cal.  655 ;  City  of  Sacramento  v.  Kirk, 
also,  Nelson  v.  Mayor,  etc.,  of  New  7  Cal.  419;  Bellmeyer  v.  Marshall- 
York,  131  N.  Y.  4 ;  Newport  v.  Bates-  town,  44  Iowa  564 ;  Eoss  v.  Madison, 
ville  R.  R.  Co.,  58  Ark.  270,  24  S.  W.  1  Ind.  281;  City  of  Logansport  v. 
R.  427.  Blakemore,    17  Ind.   318;    Clark    v. 

2  Argus  Co.  ■».  Albany,  55  N.  Y.  495 ;  Washington,  12  Wheat.  (U.  S.)   40; 

Buncombe  w.  The  City  of  Fort  Dodge,  City  of  Detroit  v.  Jackson,   1  Doug. 

38  Iowa  281.  106.    See,  also,  Brady  v.  Bayonne,  28 

»  Wade  V.  Newbum,  77  N.  Car.  460.  N.  J.  379,  30  Atl.  R.  968. 
See,  also,  Carskaddon  v.  South  Bend, 
141  Ind.  596,  39  N.  E.  E.  667. 
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In  Iowa  the  supreme  court  held  that  a  municipal  corporation 
may  contract  by  parol  by  its  agents,  notwithstanding  a  stat- 
ute which  clearly  defines  how  the  order  to  contract  shall  be 
made  and  evidenced,  when  directed  by  the  council,  and  that 
such  statute  is  not  a  limitation  on  its  power  to  contract  other- 
wise.' 

§  21.  Contracts  with  miuiicipal  officers  and  agents. — Persons 
contracting  with  a  municipal  corporation  must,  at  their  peril, 
inquire  into  the  powers  of  the  corporation  or  its  officers  and 
agents  to  make  contracts,  and  any  contract  beyond  the  scope 
of  corporate  power  is  void,  although  it  be  under  the  seal  of 
the  corporation.*  Thus  it  has  been  held  that  the  officers  and 
agents  of  a  municipal  corporation  can  not  bind  the  corpora- 
tion by  any  act  which  transcends  their  lawful  or  legitimate 
powers,  and  that  this  rule  applies  to  the  issue  of  negotiable 
as  well  as  non-negotiable  evidence  of  debt.' 

The  rule  is  firmly  established  that  municipal  corporations 
may,  by  their  officers  and  duly  authorized  agents,  make  con- 
tracts the  same  as  individuals  and  other  corporations  in  mat- 
ters that  relate  to  the  municipality  and  are  within  the  scope 
of  their  powers.  However,  it  seems  that  municipal  officers 
and  their  agents  are  limited  more  strictly  within  the  prescibed 
powers  than  officers  and  agents  of  private  concerns,  and 
there  are  many  cases  in  which  it  has  been  held  that  a  contract 
made  by  the  agent  of  a  municipal  corporation  did  not  bind 
the  principal  in  the  absence  of  authority.* 

'  City  of  Indianola  v.  Jones,  29  Iowa  authorities  and  this  subject  will  be 

282.  more  fully  considered  hereafter. 

^Marshc.  Fulton  Co.,  10  Wall.  676;  ^Clark  v.  City  of  Des  Moines,  19 

Lovejoy  v.  Inhabitants  (Me.),  40  Atl.  Iowa  199. 

E.  141 ;  City  of  Leavenworth  v.  Ran-  *  Louisville  City  R.  Co.  v.  Louisville, 
kin,  2  Kan.  357;  McAleer  r.  Angell,  8  Bush  (Ky.)  415;  Parsel  d.  Barnes, 
19  R.I.  688,  36  Atl.  E.  588;  Clements  25  Ark.  261;  Mayor,  etc.,  of  Balti- 
V.  Lee,  114  Ind.  397,  16  N.  E.  R.  799;  more  v.  Musgrave,  48  Md.  272;  City 
Boston,  etc.,  Co.  v.  Cambridge,  163  of  Coldwater  v.  Tucker,  36  Mich.  474, 
Mass.  64,  39  N.  E.  R.  787;  Davies  v.  24  Am.  R.  601;  Regents,  etc.,  v.  De- 
Mayor,  93  N.  Y.  250 ;  Turney  v.  Town  troit,  12  Mich.  138 ;  Bank  of  Metropo- 
of  Bridgeport,  55  Conn.  412,  12  Atl.  lis  ».  Guttschlicks,  14  Pet.  19 ;  Bank  of 
R.  520;  Beach  Pub.  Corp.,  §217.  Columbia  r.  Patterson,  7  Cranch  299 ; 
There  is  however,  conflict  among  the  Lyon».  Adamson,7Iowa509;  Blanch- 
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§  22.  Limitations  upon  the  power  to  contract. — It  is  cus- 
tomary in  granting  municipal  charters  or  general  acts  for  the 
incorporation  of  municipalities  to  prescribe  their  powers  and 
define  their  duties  ;  and  the  authority  to  enter  into  contracts 
which  are  necessary  and  proper  to  carry  into  effect  their  pow- 
ers and  discharge  their  duties  is  impliedly  given  to  such  cor- 
porations, but  this  implied  authority  is  only  co-extensive  with 
the  powers  and  duties  of  the  corporation ;  and  if  any  greater 
authority  is  claimed,  it  must  be  found  in  an  express  or  spe- 
cial grant  from  the  legislature.  It  is,  however,  settled 
beyond  all  question  that  no  contract  can  be  made  by  a  corpo- 
ration which  is  prohibited  by  its  charter  or  by  statute.' 

While  a  contract  made  by  a  municipal  corporation  in  viola- 
tion of  an  express  provision  in  its  charter  or  fundamental  law 
is  void,  yet  in  the  absence  of  special  legislative  restriction, 
the  municipal  authorities,  who  have  exceeded  its  power  in  the 
form  of  the  contract,  may  execute  a  new  contract  in  any 
proper  form  and  purge  the  transaction  of  its  illegality.' 

Thus,  where  a  city  borrowed  money  of  a  bank  upon  its  note 
at  usurious  interest,  and  the  bank  had  subsequently  canceled 
the  illegal  note,  and  refunded  the  excessive  .  interest  and 
received  a  new  note  for  a  lawful  amount,  the  court  held  that 
the  new  note  was  valid.' 

§  23.  Contracts  ultra  vires  not  binding. — ^The  powers  and 
duties  of  the  officers  and  agents  of  municipal  corporations  are 
prescribed  by  statute  and  every  person  dealing  with  them  is 
charged  with  the  knowledge  of  the  nature  of  these  duties  and  the 

ardB.Blackstone,  102  Mass.  343;  Stan-  Bank,   98    U.  S.  308,   5    Dillon  299; 

ton  V.  Camp,  4  Barb.    (N.  Y.)    274;  Hitchcock  c.  Galveston,  96  U.  S.  341 ; 

Goodrich  «.  City  ofWaterville,  88  Me.  Mayor  of  Nashville  v.  Eay,  19Wall. 

39,  33  Atl.  E.  659;    Story  on  Agency,  468;  Police  Jury  v.  Britton,  15  "Wall. 

§§  154,  260,  276.    See,  also,  2  Beach  566 ;  Mullarky  v.  Cedar  Falls,  19  Iowa 

Mod.  Cont.,  §§  1136,  1149.  21;    Sykes  v.  Lafferty,  27  Ark.  407; 

'  Mayor,  etc.,  of  Jackson  v.  Bowen,  Wright  v.  Hughes,  13  Ind.  109. 

39  Miss.  671;   Indianapolis  u.  Indian-  'Miller    v.  Hull,  4    Denio  (N.  Y.) 

apolis  Gas  Co.,  66  Ind.  396;   Thomas  104;  Kent  v.  "Walton,  7  "Wend.  (N.Y.) 

V.  Richmond,  12  "Wall.  349;   Morgan  256;  "Washburn  ».  Franklin,  35  Barb. 

V.  Menzies,  60  Cal.  341.  (N.  Y.)  599. 

2  Little  Rock  v.  Merchants'  National 
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extent  of  the  corporate  powers.'  And  it  has  often  been  held  that 
a  municipal  corporation  may  set  up,  as  a  defense,  the  plea  of 
ultra  vires  or  its  want  of  power  under  its  charter  or  incorporat- 
ing act  to  enter  into  a  given  contract  or  to  do  a  given  act  in  ex- 
cess of  its  corporate  power  and  authority.' 

But  it  is  held  in  a  recent  case,  that  a  county  board  may  law- 
fully employ  counsel  to  test  the  validity  of  bonds  issued  by  the 
county,  and  for  this  purpose  may  agree  with  counsel  to  test  the 
validity  of  a  tax  levied  to  pay  interest  on  such  bonds,  by  aid- 
ing a  tax-payer  in  resisting  application  for  judgment  against 
him  for  such  tax.  While  the  board  may  not  employ  counsel 
solely  for  the  purpose  of  aidihg  a  tax-payer  in  his  private  liti- 
gation, yet  when  the  purpose  of  the  litigation  is  to  test  the  va- 
lidity of  the  tax  for  the  benefit  of  the  public,  it  may  employ 
counsel  for  that  purpose,  and  it  will  be  liable  to  pay  for  the 
legal  services  performed  by  the  attorneys  at  law  so  employed 


» Waters  v.  Trovillo,  47  Kan.  197,  27 
Pac.  E.  822;  Lovejoy  v.  Inhabitants 
(Me.),  40  Atl.  R.  141;  Clough  v. 
Hart,  8  Kan.  487;  Morrill  *.  Doug- 
lass, 14  Kan.  294;  Fort  Wayne  v. 
Lehr,  88  Ind.  62;  Travelers'  Ins.  Co. 
V.  Oswego,  55  Fed.  E.  361 ;  Cowdrey  v. 
Caneadea,  16  Fed.  E.  532;  Clark  v. 
Des  Moines,  19  Iowa  199;  Abbott  v. 
Town  of  North  Andover,  145  Mass. 
484,  14  N.  E.  R.  754;  McDonald  v. 
Mayor  of  New  York,  68  N.  Y.  23,  23 
Am.  E.  144;  Brown  v.  Bon  Homme 
Co.,  46  N.  W.  E.  173;  Merchants' 
Bank  v.  Bergen  Co.,  115  U.  S.  384; 
Bissell  V.  Spring  Valley  Township, 
110  U.  S.  162;  Sutro  v.  Pettit,  74  Cal. 
332,  5  Am.  St.  E.  442 ;  Schumm  v.  Sey- 
mour, 24  N.  J.  Eq.  143;  TJnion,  etc.. 
Township  v.  First  National  Bank,  102 
Ind.  464 ;  Pugh  v.  Little  Eock,  35  Ark. 
75;  Bloomington  School  Tp.  v.  Na- 
tional School  Furnishing  Co.,  107  Ind. 
43 ;  Axt  V.  Jackson  School  Tp.,  90  Ind. 
101;   City  of  Indianapolis  v.  Wann, 


144  Ind.  175,  188 ;  Johnson  v.  Com- 
mon Council  of  Indianapolis,  16  Ind. 
227;  City  of  Cleveland  v.  State  Bank 
of  Ohio,  16  Ohio  St.  236,  88  Am.  Dec. 
445. 

*Stidger  v.  Bed  Oak,  64  Iowa  465 
Sioux    City  ».   Weare,  o9  Iowa  95 
Clark  V.  Des  Moines,  19  Iowa  199 
Mayor  of  Nashville  v.  Eay,  19  Wall. 
468;  Whiteside  v.  United  States,  93 
U.  S.  247;  Daviess  Co.  «.  Dickinson, 
117  tr.  S.  657 ;  Mayor  of  Baltimore  v. 
Eeynolds,  20  Md.  1,  83  Am.  Dec.  535 
Baltimore  v.  Musgrave,  48  Md.  272 
Cheeney  v.  Brookfleld,  60  Mo.   53 
Spaulding   v.    Lowell,    23    Pick.  71 
Perry  v.  Superior  City,  26  Wis.  64 
Shipman  v.  State,  43  Wis.  381 ;   Nash 
V.  St.  Paul,  8  Minn.  172 ;    Newberry 
V.  Fox,  37  Minn.  141 ;  Donovan  c.  May- 
or of  New  York,  33  N.  Y.  291 ;  Syra- 
cuse Water  Co.  v.  City  of  Sjrracuse, 
116  N.  Y.  167,  22  N.  E.  E.  381 ;  Martin 
V.  Mayor   of  Brooklyn,  1  Hill  545; 
Austin  V.  Coggeshall,  12  E.  I.  329. 
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by  it,  although  the  county  is  not  a  formal  party  to  the  litiga- 
tion.' 

§  24.  Ratification  of  unauthorized  contracts. — A  municipal 
corporation  may  ratify  the  contracts  and  unauthorized  acts  of 
its  officers  or  agents  which  are  within  the  scope  of  the  corpo- 
rate powers,  but  not  otherwise.  Ratification  may  frequently  be 
inferred  from  acquiescence,  after  knowledge  of  all  the  material 
facts,  or  from  acts  inconsistent  with  any  other  supposition.* 

There  is,  however,  an  important  distinction  between  an  un- 
authorized contract  and  contracts  that  are  wholly  void.  A 
subsequent  ratification  of  a  contract  can  not  make  valid  an  un- 
lawful act  beyond  the  scope  of  corporate  authority.  Much  the 
same  doctrine  applies,  according  to  many  of  the  authorities, 
where  the  ofiicers  or  agents  of  a  corporation  fail  to  pursue  the 
requirements  of  a  mandatory  statutory  provision  under  which 
they  are  acting.  In  all  such  cases  the  statute  must  be  strictly 
followed,  and  a  person  who  deals  with  a  municipal  corporation 
is  bound  to  see  that  its  charter  or  law  under  which  it  acts  has 
been  complied  with.  But,  in  any  event,  no  subsequent  act  of 
the  corporation  can  make  an  ultra  vires  contract  valid.' 

'Franklin  Co.  v.  Layman,  145  111.  E.  202;  Careys.  City  of  East  Saginaw, 
138.  See,  also,  Wiley  v.  Seattle  City,  79  Mich.  73,  44  N.  W.  R.  168;  Clark 
7  Wash.  576,  35  Pac.  R.  415,  uphold-  v.  Lyon  Co.,  8  Nev.  181;  Mills  v. 
ing  the  right  of  the  mayor  to  employ  Gleason,  11  Wis.  470;  Koch  v.  Mil- 
special  counsel  in  an  "emergency."  waukee,  89  Wis.  220,  62 N.  W.R.  918. 
But  compare  Waters  v.  Trovillo,  47  '  Hague  u.  Philadelphia,  48  Pa.  St. 
Kan.  197,  27  Pac.  R.  822;  Beal  v.  City  527;  Union  Tp.  v.  Gibboney,  94  Pa. 
of  Roanoke,90Va.77,  17S.  E.  R.  738;  St.  534;  McCracken  v.  San  Francisco, 
City  of  Baltimore  v.  City  of  New  Or-  16  Cal.  591 ;  Highway  Comrs.  of  Sault 
leans,  45  La.  Ann.  526,  12  So.  R.  878.  Ste.  Marie  Co.  v.  Dusan,  40 Mich.  429; 

'  Brown  v.  Winterport,  79  Me.  305 ;  Spitzer  v.  Village  of    Blanchard,   82 

Ohoatean«.  Allen,  70Mo.  290;   Sulli-  Mich.  234,  46  N.  W.  R.  400 ;  McDonald 

van  V.  School  District  No.  39,  39  Kan.  v.  Mayor  of  New  York,  68  N.  Y.  23 ; 

347;  Moore  v.  Albany,  98  N.  Y.  396;  Trester  v.  City  of  Sheboygan,  87  Wis. 

Albany  City  National  Bank  v.  Alba-  496,  58  N.  W.  R.  747 ;  Smith  v.  New- 

ny,  92  N.  Y.  363 ;  Bank  of  Columbia  v.  burg,   77  N.  Y.  130 ;  Nash  v.  St.  Paul, 

Patterson,  7  Cranch  (U.   S.)  299;  Su-  11  Minn.  174;Penni).  City  of  Laredo 

pervisors,    etc.,    of    Marshal   Co.    v.  (Tex.),  26  S.  W.  R.  636;  City  of  Bryan 

Schenck,  5  Wall.  772;  People  v.  Swift,  v.  Paige,  51  Tex.  532,  32  Am.  R.  637; 

31  Cal.   26 ;  San  Francisco  Gas  Co.  v.  McAleer  v.  Angell,  19  R.  I.  688.  36 

City  of  San  Francisco,  9  Cal.  453 ;  Peo-  Atl.  R.  588 ;  Parsons  v.  Monmouth,  70 

pie  V.  Detroit,  28  Mich.  228,  15  Am.  Me.  262 ;  Bowditch  ».  Superintendent, 
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Where  a  contract  by  a  municipal  corporation  is  invalid  when 
made,  for  failure  to  comply  with  certain  statutory  provisions, 
its  subsequent  ratification  by  the  corporation  generally  re- 
quires the  observance  of  the  same  formalities  and  provisions 
necessary  to  be  complied  with  in  the  making  of  a  valid  con- 
tract.' 

§  25.  Power  to  compromise  disputed    claims  or    debts. — 

Municipal  corporations  have  the  power  to  compromise  dis- 
puted claims  or  debts  against  them.  They  may  compromise 
doubtful  controversies  in  which  the  corporation  is  a  party 
either  as  plaintiff  or  defendant.  The  power  to  compromise  or 
settle  disputed  claims  is  founded  on  the  doctrine  that  where 
the  power  exists  to  create  debts  and  incur  liabilities  a  like 
power  must  obtain  for  the  settlement  of  disputed  claims ;  and 
an  agreement  to  pay  such  claims  is  not  void  for  want  of  con- 
sideration.' Thus  a  city  council  has  authority  to  compromise 
with  a  party  against  whom  the  city  holds  a  judgment  by  accept- 
ing, before  the  expiration  of  the  time  for  an  appeal,  one-half 
of  such  judgment  and  costs,  as  payment  in  full.' 

168  Mass.  239,  46  N.  E.  E.  1026;  Wil-  ville,  9  Bush  (Ky.)  189;  Estey  v.  In- 

helm  V.  Cedar  Co.,  50  Iowa  254;  Bos-  habitants  of  West  Minster,  97  Mass. 

ton  Electric  Co.  v.  City  of  Cambridge  324 ;   Brenham  v.  San  Jose,  24  Cal. 

163  Mass.  64;  Buttrick  v.  Lowell,    1  585;  People,  eareJ.,  Attorney-General 

Allen  (Mass.)  172,  79  Am.  Dec.  721;  v.  Lathorp,  24  Mich.  235 ;  Wilhelm  v. 

Lewis  V.  City  of  Shreveport,  108  U.  S.  Cedar  Co.,  50  Iowa  254;  City  of  St. 

282,  2  Sup.  Ct.  R.  634 ;  City  of  Shaw-  Louis  v.  Armstrong,  56  Mo.  298 ;  Town 

neetowni;.  Baker,  85  111.  563;  City  of  of  Durango  v.  Pennington,  8  Colo.  257, 

Laporte  v.  Gamewell  &  Co.,  146  Ind.  7  Pac.  R.  14. 

466,476.  But  see  as  to  ratification  of        *  People  ».  San  Francisco,  27  Cal. 

acts  which  the  municipality  had  pow-  655 ;    People    v.   Coon,  25    Cal.  635 ; 

er  to  authorize,  Silsby  Mfg.  Co.  ■»  City  Baileyville    v.  Lowell,   20    Me.  178; 

of  Allentown,  153  Pa.  St.  319 ;  Moore  State  v.  Martin,  27  Neb.  441,  43  N.  W. 

V.  City  of  Albany,  98  N.  Y.  396;  City  E.  244;   Grimes  v.  Hamilton  Co.,  37 

of  Mound  City  v.  Snoddy,  53  Kan.  126,  Iowa  290 ;    Mills  Co.  ■!;.  Burlington, 

35  Pac.  E.  1112.  &  Mo.  E.  E.  Co.,  47  Iowa  66;    Hill  v. 

'  Gutta  Percha,  etc.,  Co.  v.  Village  Baker,  27  Am.   &  Eng.  Corp.  Cases 

of  Ogalalla,  40  Neb.  775,  59  N.  "W.  E.  208;    Artz  v.  Chicago,  etc.,  E.  E.  Co., 

513 ;  Delafield  v.  State  of  Illinois,  2  34  Iowa  153 ;  Augusta  v.  Leadbetter, 

Hill  (N.  Y.)  159;   Hague  v.  Philadel-  16  Me.  45. 

phia,  48  Pa.  St.  527 ;  Marsh  ».  Fulton        'Agnew  i).    Bral,  124   III.   312.     It 

Co.,  10  Wall.  (U.  S.)  676;  Hotchin  v.  has  even  been  held  that  a  municipal 

Kent,  8  Mich.  526 ;  Murphy  v.  Louis-  corporation  may  accept  a  note  in  pay- 
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When,  by  statute,  the  care,  management  and  control  of  the 
county  property,  and  power  to  settle  all  accounts,  demands 
and  causes  of  action  against  the  county  are  conferred  upon 
county  boards,  a  county  board  has  power  to  compromise  its 
claims  against  the  newly  organized  county  for  its  proportion 
of  indebtedness,  and  may,  as  part  of  such  compromise,  stipu- 
late that  tax  certificates  upon  land  in  the  newly  organized 
county,  which  were  required  by  the  organic  act  to  be  assigned 
to  it,  shall  remain  the  property  of  the  original  county.' 

§  26.  Contracts  of  guaranty  and  suretyship. — A  municipal 
corporation  can  not,  without  legislative  authority,  become 
surety  for  another  corporation  or  an  individual.  The  endorse- 
ment, or  guaranty  of  bonds  of  a  private  enterprise,  or  the 
entering  into  any  other  contract  of  suretyship  by  the  munici- 
pal authorities,  is  not  within  the  ordinary  scope  of  powers  of 
the  corporation  and  requires  a  special  legislative  grant.  Such 
an  authority  can  not  be  implied  or  deduced  from  the  general 
and  ordinary  powers  conferred  upon  municipalities.^ 

Under  the  well  settled  doctrine  that  a  municipal  corporation 
can  only  exercise  such  powers  as  are  expressly  granted  and 
such  incidental  powers  as  are  necessary  to  the  proper  exercise 
thereof,  a  city  has  no  power  to  execute  a  guaranty  of  a  prom- 
issory note  as  incidental  to  a  power  given  by  charter  to  sell 
negotiable  paper ;  and  such  guaranty  is  void  even  in  the 
hands  of  an  innocent  assignee  for  value. ° 

In  an  able  opinion  by  the  supreme  court  of  Georgia,  involv- 
ing this  subject,  the  court  said  :  "  The  objects  of  a  municipal 
corporation  are,  in  the  main,  the  preservation  of  order  and 

ment  of  a  fine  imposed  for  violation  poration  was  sought  to  be  held  liable 

of  an  ordinance.    Caldwell  v.  Wright,  upon  its  guaranty  of  bonds,  issued  by 

25  111.  App.  74.  the  Navigation  Company,  which  the 

'  Hall  ».  Baker,  74  Wis.  118 ;  Collins  mayor,  in  the  name  of  the  munici- 
«.  Welsh,  58  Iowa  72;  Shanklin  v.  pality,  was  authorized  by  certain  res- 
Madison  Co.,  21  Ohio  St.  575.  olutions  of  the  council  to  indorse.     It 

*  Blake  v.  Mayor  of  Macon,  53  Ga.  was  held  that  the  council  transcended 

172;  Clark  u.Des  Moines,  19  Iowa  199;  its  powers,  and  the  guaranty  did  not 

Chamberlin  v.  Burlington,  19  Iowa  impose  any  legal  obligation  upon  the 

395;    Louisiana  State  Bank  v.  New  municipality. 

Orleans  Navigation  Co.,  3  La.  Ann.  ° Carter  ».  Dubuque,  35  Iowa  416. 
294.    In  this  case  the  municipal  cor- 
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the  doing  of  such  acts  for  the  public  good  as  can  not  well  be 
done  by  private  enterprise  ;  and  it  is  insisted  that  it  is  within 
the  scope  of  municipal  power  not  to  build  a  street  road,  but  to 
aid  by  the  donation  of  the  credit  of  the  city,  to  a  private  cor- 
poration, to  build  it,  and  to  take  the  profits  of  it.  We  do  not 
think  this  is  within  the  ordinary  scope  of  municipal  authority, 
nor  can  any  authorities,  as  we  believe,  be  found  carrying  the 
objects  of  a- corporation  that  far.  We  are  clear  that  the  pro- 
posed endorsement  of  the  bonds  by  the  city  authorities  for 
the  street  railroad  company  iswZframVes ,  and,  therefore,void."' 
A  municipal  corporation  has  no  implied  power  to  lend  its 
credit  or  make  accommodation  paper  for  the  benefit  of  citizens, 
to  enable  them  to  execute  private  enterprises.  To  recognize 
such  a  right  would  be  to  break  down,  to  a  great  extent,  the 
checks  and  limitations  on  the  powers  of  corporations,  checks 
and  limitations  designed  to  protect  and  secure  the  inhab- 
itants against  the  dangers  of  speculative  and  extra  municipal 
projects." 

§  27.  Legislative  power  and  limitation  over  contracts  of  mu- 
nicipality.— Where  a  municipal  corporation  enters  into  a  con- 
tract or  becomes  indebted,  the  rights  of  the  creditor  based  upon 
the  obligation  of  the  contract  can  not  be  impaired  by  subse- 
quent legislative  enactment.  Thus,  where  a  statute  authorizes 
a  municipal  corporation  to  issue  bonds  and  levy  a  tax  to  pay 
them  and  the  bonds  have  been  sold  in  the  market,  the  power 
of  taxation  thus  conferred  constitutes  a  contract  within  the 
meaning  of  the  federal  constitution,  and  the  legislature  has  no 
power  to  impair  the  same  by  any  subsequent  legislation.  The 
state  and  the  corporation  in  such  case  are  equally  bound,  and 
a  subsequent  statute  which  repeals  or  restricts  the  power  of 
taxation  previously  granted  is,  in  so  far  as  it  affects  the  bonds, 
an  absolute  nullity.  In  such  case  it  seems  that  it  is  the  duty 
of  a  corporation  to  levy  and  collect  the  tax  in  all  respects  as 

*  Blake  v.  Mayor,  etc.,  of  Macon,  53  Smead  v.  Indianapolis,  Pittsbargh  & 
Ga.  172.  See,  also,  2  Elliott  E.  E.,  Cleveland  E.  R.  Co.,  11  Ind.  104. 
§  481.  But  see  State  Board  of  Agricultore  v. 

*  Clark  V.  Des  Moines,  19  Iowa  199;  Citizens'  St.  Ry.  Co.,  47  Ind.  407. 
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if  the  second  statute  had  not  been  passed,  and  if  it  does  not 
perform  that  duty,  tnandamus  will  lie  to  compel  it.* 

Where  the  charter  of  a  city,  at  the  time  of  the  issue  and  sale 
of  its  bonds,  makes  it  the  duty  of  the  common  council,  when 
any  judgment  should  be  rendered  against  the  city  to  levy  and 
collect  the  amount  the  same  as  other  city  charters,  and  declares 
that  private  property  within  the  city  shall  not  be  taken  on  ex- 
ecution to  pay  any  city  debt,  a  subsequent  act  of  the  legisla- 
ture prohibiting  the  city  from  levying  such  a  tax  as  would  be 
necessary  to  discharge  a  judgment  rendered  against  it  for  in- 
terest on  said  bonds  would  deprive  the  creditor  of  the  only 
efficient  means  of  collecting  his  debt,  and  would  be  repugnant 
to  the  constitution  of  the  state,  and,  therefore,  unconstitutional 
and  void.' 

§  28.   Legislative  power  over    fnnds   and    revenues. — The 

power  of  the  legislature  over  municipal  corporations  extends 
to  making  provisions  concerning  their  funds  and  revenues 
for  any  proper  purpose  which  will  subserve  the  best  interest 
of  the  municipality." 


'Von  Hoffman  ».  Quincy,  4  Wall. 
535 ;  Lansing  v.  Co.  Treasurer,  1  Dill- 
on (C.  C.)  522;  Muscatine  ■».  R.  K. 
Co.,  1  Dillon  536;  City  of  Galena  v. 
Amy,  5  Wall.  705 ;  Meriwether  v. 
Garrett,  102  U.  S.  472;  Butz  v.  Musca- 
tine, 8  Wall.  578;  Lee  Co.  v.  Rogers, 
7  Wall.  181.  But  see  Shapleigh  v. 
City  of  San  Antonio,  —  TJ.  S.  — ,  17 
Sup.  Ct.  R.  957,  959. 

2  State  v.  Madison,  15  Wis.  33;  Von 
Baumbach  v.  Dade,  9  Wis.  510,  76 
Am.  Dec.  283;  Phelps  v.  Rooney,  9 
Wis.  70,  76  Am.  Dec.  244;  Smiths. 
Appleton,  19  Wis.  468;  City  v.  Lam- 
son,  9  Wall.  477;  State  v.  Milwaukee, 
25  Wis.  122;  Mt.  Pleasant  v.  Beck- 
wJth,  100  TJ.  S.  514.  Where  the  effect 
of  an  act  of  the  legislature  authorizing 
a  city  to  fund  its  floating  debt  was,  in 
substance,  a  pledge  to  those  who  sur- 
rendered their  claims  and  received 
MuN.  Se.— 3 


new  obligations,  of  a  portion  of  its 
revenues  and  property,  to  be  applied 
to  the  payment  of  its  obligations  in  a 
specified  manner,  it  was  held  that 
this,  if  acted  on,  constituted  a  con- 
tract which  could  not  be  materially 
altered  or  changed  either  by  the  mu- 
nicipality or  the  legislature,  without 
the  consent  of  the  creditor ;  but  that  a 
subsequent  act,  simply  changing  the 
mode  of  levying  the  taxes,  and  which 
did  not  and  could  not  affect  the  result 
or  impair  the  security  of  the  creditors, 
was  not  invalid.  People  v.  Bond,  10 
Cal.  563;  People  v.  Woods,  7  Cal.  579. 
See,  also,  Supervisors  of  Sadsbury  v. 
Dennis,  96  Pa.  St.  400. 

'  Creighton  v.  San  Francisco,  42  Cal. 
446;  Blanding  v.  Burr,  13  Cal.  343; 
Lucas  V.  Board,  44  Ind.  524;  Dennis 
V.  Maynard,  15  111.  477 ;  Sangamon 
Co.  V.  Springfield,  63  111.66;    Rich- 
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Thus  the  revenues  of  a  county  are  not  the  property  of  the 
county  in  the  sense  in  which  that  of  a  private  person  or  cor- 
poration is  regarded.  The  whole  state  has  an  interest  in  the 
revenue  of  the  county,  and  for  the  public  good  the  legislature 
must  have  the  power  to  direct  its  application.  An  act, 
therefore,  amending  the  charter  of  the  city  of  Springfield  and 
providing  that  after  certain  expenditures  are  allowed  the 
county  of  Sangamon  and  the  city,  the  surplus  of  the  county 
taxes  shall  be  divided  between  the  city  and  the  county  in 
proportion  to  the  amount  collected  from  each,  the  city's  por- 
tion to  be  applied  in  repairing  streets,  and  building  and 
repairing  bridges  in  the  city,  was  declared  to  be  constitutional 
and  valid.' 

§  29.  Compulsory  debts  and  liabilities. — Whether  a  munic- 
ipal corporation  may  be  compelled  to  create  a  debt  or  liability 
without  its  aid  or  consent  depends  upon  the  constitutional 
provisions  of  the  state,  and  also  upon  the  nature  and  purposes 
for  which  the  debt  or  liability  is  to  be  incurred.  In  all  trans- 
actions pertaining  to  the  general  or  public  concern,  and 
where  there  is  no  local  right  to  act  independently  of  the  state, 
as  a  general  proposition  the  state  may  exercise  compulsory 
authority  and  enforce  the  performance  of  local  duties,  either 
by  employing  local  ofiicers  for  such  a  purpose,  or  through 
agents  or  officers  designated  for  that  purpose  by  the  munici- 
pality. Judge  Cooley  asserts  the  following  doctrine:  "The 
proposition  which  asserts  the  amplitude  of  legislative  control 
over  municipal  corporations,  when  confined,  as  it  should  be, 
to  such  corporations  as  agencies  of  the  state  in  its  government, 
is  entirely  sound.  They  are  not  created  exclusively  for  that 
purpose,  but  have  other  objects  and  purposes  peculiarly  local, 

land  Co.  v.  Lawrence  Co.,  12  111.  1;  'People  ?;. Power,  25  111.  169;  Gatz- 

Home  Ins.  Co.  v.  City  of  Augusta,  93  weller  v.   People,   14  111.   142.    See, 

U.  S.  116 ;    People  v.  Supervisors,  50  also.  Borough  of  Dunmore's  Appeal, 

Cal.  561;  People  v.  Ingersoll,  58  N.Y.  52  Pa.  St.  374;  People  v.  Supervisors, 

1 ;    Youngblood  v.  Sexton,  32  Mich.  94  N.  Y.  263 ;  Layton  v.  New  Orleans, 

406 ;  City  of  Indianapolis  «.  Indianap-  12  La.  Ann.  515;    Stone  v.  Charles- 

olis  Home,  etc.,  50  Ind.  215 ;  State  v.  town,  114  Mass.  214 ;  Sedgwick  Co.  v. 

Commissioners,  etc.,  (N.  Car.),  30  S.  Bunker,  16  Kan.  498. 
E.  E.  352. 
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and  in  which  the  state  at  large,  except  in  conferring  the 
power  and  regulating  its  exercise,  is  legally  no  more  con- 
cerned than  it  is  in  the  individual  and  private  concerns  of 
its  several  citizens."' 


§  30.  Mandatory  statutes  to  compel  the  payment  of  debts 
and  liabilities. — The  law  seems  to  be  firmly  established  that  it 
is  competent  for  the  legislature  to  impose  upon  a  municipality 
the  payment  of  debts  or  liabilities,  just  in  themselves,  and  for 
which  a  valid  consideration  has  been  received,  but  which  from 
some  cause  can  not  be  enforced  at  law.  The  supreme  court  of 
the  United  States  has  held  that  a  law  requiring  municipal  cor- 
porations to  pay  such  a  debt  or  liability  is  not  within  the  con- 
stitutional provision  inhibiting  the  passage  of  a  retroactive 
law.*  Thus,  it  has  been  held  that  the  legislature  may  require 
county  commissioners  to  provide  funds  for  paying  the  valid 
indebtedness  of  a  county,  under  a  contract  for  the  erection  of 
public  buildings  therein,  by  issuing  and  selling  its  bonds  to 
pay  such  indebtedness.' 

The  legislature  may,  as  a  general  rule,  so  control  the  affairs 
of  a  municipal  corporation,  by  appropriate  legislation,  as  ulti- 
mately to  compel  it,  out  of  the  funds  in  its  treasury  or  by  tax- 
ation, to  pay  a  demand  which,  in  good  conscience,  it  ought  to 
pay,  though  there  be  no  legal  liability  to  pay  the  same.* 

The  courts  in  California  assert  the  following  rule:  The 
power  of  the  legislature  to  appropriate  the  money  of  municipal 
corporations  in  payment  of  claims  ascertained  by  it  to  be 
equitably  due  to  individuals,  though  such  claims  be  not  en- 

'  People  V.  Detroit,  28  Mich.  228,  15  See,  also,  People  v.  Mayor,  51  111.  17, 

Am.  R.  202 ;  People  v  Batchellor,  53  31 ;    Choisser  v.  People,  140  111.  21  ; 

N.  Y.  128 ;    Hager  v.  Supervisors,  47  Hasbrouek  v.  Milwaukee,  13  "Wis.  42. 

Cal.  222;   Green  v.  Swift,  47  Cal.  536.  But  compare  Comrs.  v.  State,  45  Ala. 

But  "it  is  believed  that  the  legisla-  399;    Thompson  v.  Perrine,  106  U.  S. 

ture  has  no  power,  against  the  will  of  589. 

a  municipal  corporation,  to  compel  it  ^  New  Orleans  v.   Clark,  95  TT.  S. 

to  contract  debts  for  local  purposes  in  644. 

which  the  state  has  no  concern,  or  to  'Jefferson  Co.  v.  People,  5  Neb.  127. 

assume  obligations  not  within  the  or-  *  Thomas  v.  Leland,  24  Wend.  65; 

dinary  functions  of  municipal  govern-  People  o.  Supervisors,  70  N.  Y.  228 ; 

ment."     Cooley's   Const.    Lim.    284.  Blanding  v.  Burr,  13  Cal.  343. 
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forcible  in  the  courts,  depends  largely  upon  the  legislative 
conscience,  and  will  not  be  interfered  with  by  the  judicial  de- 
partment except  in  exceptional  cases.' 

The  rule  in  Kansas  is  that  if  there  is  no  underlying  moral 
obligation  to  support  legislation  creating  a  legal  liability,  it  is 
the  duty  of  the  courts  to  declare  such  legislation  unconstitu- 
tional. If,  however,  there  is  any  moral  obligation  whatever, 
the  question  whether  it  is  sufficient  to  authorize  the  legislature 
to  provide  a  remedy  for  enforcing  it  is  wholly  a  matter  of  leg- 
islative discretion.' 

However,  the  legislature  has  no  power  to  compel  a  munici- 
pality to  pay  a  debt  or  liability  made  against  it  which  it  is 
under  no  obligation,  moral  or  equitable,  to  pay,  nor  can  the 
legislature  require  a  court  to  render  judgment  upon  such  a 
debt  or  liability  upon  proof  of  the  amount  thereof.' 

§  31.   Legislative  power  to  validate  mnnicipal  acts. — The 

legislature,  as  a  general  rule,  has  the  power  to  cure  irregulari- 
ties or  defects,  and  legalize  proceedings  of  municipal  corpora- 
tions, which,  without  such  legislation,  would  be  invalid  because 
unauthorized,  or  because  not  performed  in  a  manner  provided 
by  law.  Thus,  where  a  municipality  was  authorized  to  borrow 
a  sum  of  money  and  pledge  its  property  as  security,  and  it  ex- 
pended the  money  so  raised  for  the  purpose  of  aiding  works  of 
internal  improvement,  and  the  legislature  subsequently  passed 
another  act  reciting  the  first  and  the  disposition  made  of  the 
money,  and  authorized  another  loan  of  like  amount,  it  was 
held  that  this  constituted  a  ratification  of  the  disposition  of  the 
money.* 

Where  the  original  purpose  for  which  the  power  of  taxation 

'  Creighton   v.    San    Francisco,   42  475.     A  subscription  by  a  municipal 

Cal.  447.  corporation  to  the  stock  of  an  incor- 

'  Craft  V.  Loflnck,  34  Kan.  365.  porated  company,  though  unauthor- 

'Hoagland  u.  Sacramento,  52  Cal.  ized  by  the  charter  of  a  municipality, 

142 ;  Craft  v.  Ijofinck,  34  Kan.   365 ;  has  been  held  to  be  binding  if  gubse- 

People  V.  Haws,  37  Barb.  440 ;   Board  quently    ratified   by  the  legislature, 

of  Supervisors  v.   Cowan,    60    Miss.  First  Municipality  of  New  Orleans  v. 

S76.  New  Orleans  Theatre   Co.,   2   Rob. 

« Winn  V.  Macon,  21  Ga.  275 ;  City  of  (La.)  209. 
Bridgeport  v.  Bailroad  Co.,  15  Conn. 
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is  invoked  is  one  of  the  ordinary  purposes  of  municipal  gov- 
ernment, and  within  the  powers  granted,  in  the  absence  of 
fraud  or  oppression  in  the  creation  of  the  debt  or  burden  and 
no  inequality  or  injustice  appearing  in  the  apportionment  of 
the  tax,  the  supreme  court  of  Kansas  held  that  the  legislature 
could,  by  subsequent  enactment,  cure  any  defect  in  the  pro- 
ceedings to  collect  the  tax  which  it  could,  in  the  first  instance, 
by  prior  enactment,  have  made  immaterial.' 

But  in  case  of  a  void  subscription  by  a  municipal  corpora- 
tion to  the  stock  of  a  railroad,  the  legislature  has  no  power, 
under  the  constitution  of  Illinois,  to  pass  a  law  rendering  the 
election  and  subscription  valid.* 

Judge  Cooley  lays  down  the  following  .doctrine  upon  this 
subject:  "If  the  thing  wanting,  or  which  failed  to  be  done, 
and  which  constitutes  the  defect  in  the  proceedings,  is  some- 
thing the  necessity  for  which  the  legislature  might  have  dis- 
pensed with  by  prior  statute,  then  it  is  not  beyond  the  power 
of  the  legislature  to  dispense  with  it  by  subsequent  statute. 
And  if  their  regularity  consists  in  doing  some  act,  or  in  the 
mode  or  manner  of  doing  some  act,  which  the  legislature 
might  have  made  immaterial  by  a  prior  law,  it  is  equally  com- 
petent to  make  the  same  immaterial  by  a  subsequent  law."  ^ 

§  32.  Debts  and  liabilities,  how  affected  by  dissolution  of 
municipality. — Where  a  municipality  is  dissolved  and  its  ter- 
ritory is  divided  and  annexed  to  two  others  by  a  legislative 
act,  unless  the  legislature  regulates  the  rights  and  duties  of  the 

^City  of    Emporia   v.    Norton,    13  note;  Bakers.  Seattle,  2  Wash.  576; 

Kan.  569.  Nolan  County  v.  State,  83  Tex.   182; 

^Marslialli).  Silliman,  61  111.218.  Brownell  ?;.   Greenwich,   114    N.  Y. 

^Cooley  Const.  Lim.,  371.  Thus,  in  518,  4  L.  E.  A.  685;  McMillen  v. 
Lockhart  v.  Troy,  48  Ala.  579,  it  was  Boyles,  6  Iowa  304.  But  the  legisla- 
decided  that  a  healing  statute  was  not  ture  can  not  validate  an  act  prohibited 
unconstitutional  by  reason  of  giving  by  the  constitution.  State  v.  White- 
validity  to  an  act,  irregularly  done,  sides,  30  S.  Car.  579,  3  L.  E.  A.  777; 
which  the  legislature  could  have  au-  Quaker  City  Nat.  Bank  v.  Nolan 
thorized  to  be  done  in  the  irregular  County,  59  Fed.  E.  660;  Sykes  v.  Co- 
way  in  the  first  instance.  See,  also,  lumbus,  55  Miss.  115 ;  Mosher  v. 
Mattingly  v.  District  of  Columbia,  97  Ackley  Independent  School  Dist.,  44 
U.  S.  690 ;  Erskine  v.  Nelson  County,  Iowa  122. 
4  N.  Dak.  66,  27  L.  E.  A.  696,  and 
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two  latter  corporations,  they  succeed  to  all  the  public  prop- 
erty, rights  and  immunities  of  the  extinguished  municipality, 
and  become  liable  for  all  the  debts  and  liabilities  previously 
contracted  by  it,  and  are  vested  with  the  power  to  raise  rev- 
enue for  the  purpose  of  paying  such  debts  and  liabilities  by 
levying  taxes  upon  the  property  transferred  and  the  persons 
residing  within  the  newly  formed  municipality.'  And  where 
two  municipalities  are  consolidated,  the  consolidated  munici- 
pality succeeds  to  all  the  rights  and  liabilities  of  the  former 
municipality.' 

The  general  doctrine  is  firmly  established  that  in  the  disso- 
lution of  a  municipality  the  legislature  has  the  power  to 
apportion  the  property  and  charge  the  debts  and  liabilities  of 
the  dissolved  municipality  upon  the  corporation  to  which 
the  territory  of  the  dissolved  municipality  is  annexed,  in 
such  a  manner  and  proportion  as  may  seem  just  and  equi- 
table to  the  legislature.' 

§  33.  Apportionment  of  debts  and  liabilities  upon  division 
of  mnnicipalities. — The  legislature  has  plenary  power  over  the 
boundaries  and  extent  of  municipal  corporations,  and  in  the 
absence  of  constitutional  restrictions  it  has  the  power  to  divide 
them  or  to  diminish  their  territorial  limits.  This  power  is 
purely  legislative.  And  where,  upon  the  division  of  a  munic- 
ipality, the  legislature  does  not  prescribe  any  mode  for  the 
apportionment  of  the  property  or  make  any  provision  that  the 
new  corporation  shall  pay  any  portion  of  the  debts  or  lia- 
bilities of  the  old,  the  old  corporation  will  hold  all  the  corpo- 
rate property  within  her  new  limits  and  be  entitled  to  all  the 
claims  owing  to  the  old  corporation,  and  will  be  held  liable 

'Mt. Pleasant?). Beckwith,  100  U.S.  (Wis.)    81;     Jefferson    City    v.  New 

514;  Mobile  v.  Watson,  116  TJ.  S.  289 ;  Orleans,  41  La.  Ann.  91. 

Shapleigh  v.  City  of  San  Antonio,  —  'Thompson  v.  Abbott,  61  Mo.  176; 

TJ.  S.  — ,  17    Sup.  Ct.   R.  957,  959;  Borough  of  Dunmore's  Appeal,  52  Pa. 

Smith  V.  Mayor,  81   Mich.  123,  45  N.  St.  374;  Olney  v.  Harvey,  50  111.  453; 

W.R.964;    Watson  ii.  Comrs.,  82  Is.  Morgan  v.Beloit,  7  Wall.  613;  People 

Car.  17;  Neilson  v.  Newark,  49  N.  J.  v.  Supervisors,  94  N.  Y.  263;   Morrow 

L.  246;   Amy  v.  Selma,  77  Ala.  103.  Co.  v.  Hendryx,  14  Ore.  397;    Board, 

^Dousman  v.  Milwaukee,  1  Pinn.  etc.,  Clay  Co.  v.  Chickasaw,  64  Miss. 

634. 
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for  all  the  debts  of  the  corporation  existing  before  and  at  the 
time  of  the  division.  And  the  new  corporation  will  hold  all 
the  property  within  her  boundary  to  which  the  old  corporation 
will  have  no  claim.  Thus,  it  was  held  that  where  the  legis- 
lature of  Wyoming  Territory  organized  two  new  counties,  and 
included  in  their  limits  a  part  of  the  territory  of  an  existing 
county,  but  made  no  provision  for  apportioning  debts  or  lia- 
bilities, the  old  county  being  solely  responsible  for  the  debts 
and  liabilities  it  had  previously  incurred,  had,  on  discharging 
them,  no  claim  on  the  new  county  for  contribution.' 

But  a  different  rule  seems  to  obtain  as  to  money,  choses  in 
action  or  other  kindred  property  in  existence  at  the  time  of  a 
division  of  a  municipality.  The  rule  in  such  cases,  in  the 
absence  of  an  express  provision  as  to  the  disposal  of  that  class 
of  property,  seems  to  be  that  the  respective  claims  of  the  two 
corporations  become  a  matter  of  equitable  jurisdiction,  and  must 
be  adjusted  upon  equitable  principles.  Thus,  where  a  new 
township  was  created  by  the  division  of  the  territory  of  an  ex- 
isting township,  it  was  held  the  former  was  entitled  to  an  equita- 
ble division  of  the  funds  belonging,  or  to  be  apportioned,  to  the 
township  as  it  was  originally  constituted-;  and  if  there  were 
no  debt  to  be  provided  for,  the  new  township  was  to  receive 
its  proportionate  share  of  the  township  fund,  based  on  the 
amount  of  the  taxable  property  located  within  its  territory, 
and  the  number  of  tax-payers  therein,  upon  whom  a  poll-tax 
had  been  assessed,  and  the  special  school  revenue  and  tuition 
fund  was  apportioned  on  the  basis  of  the  enumeration  of  school 
children  residing  within  the  territory  constituting  such  new 
township.^ 

§  34.  Bights  of  creditors  as  affected  by  annulling  the  char- 
ter of  a  city. — The  law  is  firmly  settled  by  numerous  well-con- 
sidered cases  that  no  subsequent  change  in  the  boundaries  of  a 
municipality  or  in  the  organization  or  powers  of  a  municipal- 
ity, unless  there  is  an  entire   destruction  of  the    corporation, 

1  Laramie  Co.  ■».  Albany  Co.,  92  U.S.  514;  Mobiles.  "Watson,  11611.  S.  289. 
307;  Morgan  ».  Beloit,  7  Wall.  613;  'Towle  v.  Brown,  110  Ind.  599; 
Mt.  Pleasant  v.  Beckwith,  100  U.  S.    Johnson  v.  Smith,  64  Ind.  275. 
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can  affect  the  rights  of  creditors  to  proceed  against  the  munici- 
pality or  its  officers.' 

But  if  the  state  should  take  away  altogether  the  corporate 
powers  of  a  debtor  municipality,  and  create  instead  one  or 
more  entirely  new  corporations,  which  should  be,  not  succes- 
sors to  the  old  bodies  under  new  names,  but  new  and  distinct 
creations,  the  creditors  might  be  without  remedy,  as  taxation 
could  not  be  enforced  under  the  old  law  after  the  corporation 
ceased  to  exist. '  Thus,  it  has  been  held  that  the  property  of 
individuals  of  a  defunct  corporation  could  not,  by  judicial 
proceedings,  be  subjected  to  the  payment  of  the  old  debt; 
also  that  all  corporate  property  held  for  public  use  would 
pass,  when  the  corporation  ceased  to  exist,  under  the  immedi- 
ate control  of  the  state.  Even  taxes  levied  before  the  repeal  of 
the  charter  could  only  be  collected  under  legislative  authority, 
and  in  the  absence  of  such  authority  the  remedy  of  the  cred- 
itors would  be  an  appeal  to  the  legislature.' 

Tnited  States  v.  Port  of  Mobile,  4  *Merriwether  v.  Garrett,  102  U.  S. 

Woods  536;  Board,  etc.,  Decatur  Co.  472;  Cooley  on  Taxation,  78. 

V.  State,  86  Ind.  8 ;  Robinson  v.  Butte  '  Merriwether  v.  Garrett,  102  V.  S. 

Co.,  43  Cal.  353;    United    States  u.  472;  Luehrman  v.  Taxing  District,  2 

Clark  Co.,  95  U.   S.   769;    Knox  Co.  Lea  425 ;  LTil  «.  Taxing  District,  6  Lea 

V.  United  States,  109  U.  S.  229;  Jlor-  610. 
ris  V.  State,  62  Tex.  728. 
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§  35.  General  constitntional  provisions. — The  constitutions 
of  many  of  the  states,  especially  those  which  have  been  recently 
adopted,  contain  provisions  limiting  the  amount  of  indebted- 
ness which  municipal  corporations  are  authorized  to  create. 
These  constitutional  provisions  restrict  and  control  both  the 
municipality  and  the  legislature,  and  are  of  great  importance 
in  the  consideration  of  municipal  securities. 

Thus,  in  Illinois,  the  constitution  contains  a  provision  that 
no  county,  city,  township,  school  district  or  other  municipal 
corporation  shall  be  allowed  to  become  indebted  in  any  man- 
ner or  for  any  purpose  to  an  amount,  including  existing  in- 
debtedness, in  the  aggregate  exceeding  five  per  cent,  on  the 
value  of  the  taxable  property  therein,  to  be  ascertained  by  the 
last  assessment  for  state  and  county  taxes,  previous  to  the  in- 
curring of  such  indebtedness.  Any  county,  city,  school  dis- 
trict or  other  municipal  corporation,  incurring  indebtedness 
as  aforesaid,  shall  before  or  at  the  time  of  doing  so,  provide 
for  the  collection  of  a  direct  annual  tax  sufficient  to  pay  the 
interest  on  such  debt  as  it  falls  due,  and  also  to  pay  and  dis- 
charge the  principal  thereof  within  twenty  years  from  the  time 
of  contracting  the  same. 
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The  constitution  of  Iowa  contains  the  following  provision  : 
"No  county,  or  other  political  or  municipal  corporation,  shall 
be  allowed  to  become  indebted  in  any  manner  or  for  any  pur- 
pose to  an  amount  in  the  aggregate  exceeding  five  per  cent,  on 
the  value  of  the  taxable  property  within  such  county  or  corpo- 
ration, to  be  ascertained  by  the  last  state  and  county  tax  lists 
previous  to  the  incurring  of  such  indebtedness." 

The  state  of  Indiana  has  a  constitutional  provision  very  sim- 
ilar to  that  of  Illinois  and  Iowa.  It  is  as  follows  :  "No  po- 
litical or  municipal  corporation  in  this  state  shall  ever  become 
indebted,  in  any  manner  or  for  any  purpose,  to  an  amount  in 
the  aggregate  exceeding  two  per  centum  on  the  value  of  taxa- 
ble property  within  such  corporation,  to  be  ascertained  by  the 
last  assessment  for  state  and  county  taxes  previous  to  the  in- 
curring of  such  indebtedness  ;  and  all  bonds  or  obligations,  in 
excess  of  such  amount,  given  by  such  corporation,  shall  be 
void." 

Nebraska,  Minnesota,  Colorado  and  several  of  the  other 
states  also  have  either  general  or  special  limitations  upon  the 
power  to  create  municipal  indebtedness. 

§  36.  General  nature  and  construction  goTerning  constitu- 
tional provisions. — Limitations  imposed  by  the  constitution 
upon  the  power  of  municipal  corporations  to  incur  indebtedness 
should  be  construed  with  reference  to  existing  facts,  and  with 
a  view  to  the  practical  working  of  that  instrument,  and  such  a 
literal  construction  as  would  defeat  the  object  to  be  attained 
should  not  be  adopted.' 

When  constitutional  limitations  and  prohibitions  are  ad- 
dressed to  the  legislature  the  effect  is  to  limit  its  future  action 
only.  The  constitution  is  prospective  in  its  operation,  and 
existing  statutes  conferring  power  upon  municipalities  are  not 
abrogated  thereby.  Thus,  the  constitution  of  Indiana  prohib- 
iting municipal  corporations  from  becoming  indebted  to  an 
amount  in  the  aggregate  exceeding  two  per  cent,  on  the  value 
of  their  taxable  property,  and  providing  that  all  obligations  in 
excess  of  such  amount  shall  be  void,  is  only  prospective  in  its 

'Law  V.  People,  87  111.  385. 
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operations,  and  will  not  prevent  such  corporation  from  issuing 
ne\y  bonds,  with  coupons  for  future  interest,  for  the  purpose  of 
funding  debts,  with  accrued  interest,  existing  prior  to  the 
adoption  of  such  amendment/ 

Section  10  of  the  constitution  of  the  United  States  declares, 
among  other  things,  that  no  state  shall  pass  any  ex  post  facto 
law,  or  law  impairing  the  obligation  of  contracts.  This  limi- 
tation upon  the  power  of  a  state  is  as  restrictive  upon  its  action 
through  its  organic  law  as  it  is  upon  the  character  of  the  stat- 
utes which  its  legislature  may  enact.^  Hence,  a  constitutional 
amendment  prohibiting  corporations  from  becoming  indebted 
to  an  amount  in  the  aggregate  exceeding  two  per  cent,  of  the 
value  of  the  taxable  property,  can  not  have  any  retrospective 
effect  upon  the  existing  indebtedness  of  municipal  corporations 
at  the  time  of  its  adoption.  For  the  same  reason  it  does  not 
impair,  and  was,  presumably,  not  intended  to  impair,  the  obli- 
gation of  any  of  the  contracts  into  which  municipal  corpora- 
tions had  already  entered,  whether  for  the  payment  of  a  prin- 
cipal sum  of  money  or  of  interest  which  had  accrued,  or  might 
thereafter  accrue,  thereon.  In  other  words,  its  operation  was 
only  prospective.  Where  the  limit  of  indebtedness  has  already 
been  reached,  it  prohibited  the  contracting  of  any  new  or 
further  indebtedness;  and  where  that  limit  had  not  been 
reached,  it  simply  restrained  municipal  corporations  from  in- 
curring new  debts  in  excess  of  such  limit.' 

But  if  such  limitation  is  addressed  to  the  municipality  di- 

'  Powell  V.  City  of  Madison,  107  Ind.  14  Ohio  St.  472 ;  Thompson  v.  Kelly, 

106 ;  Myers  v.  City  of  JefEersonville,  2  Ohio  St.  647 ;  Case  v.  Dillon,  2  Ohio 

145  Ind.  431.  St.  607 ;  Ralls  Co.  v.  Douglass,  105  TJ.  S, 

^  Railroad  Co.  v.  McCIure,  10  Wall.  728 ;   Louisiana    v.  Taylor,  105  TJ.  S, 

511 ;  :Moultrie  Co.  v.  Rockingham  Ten-  454 ;  Cass  Co.  c.  Gillett,  100  TJ.  S.  585 

cent  Savings  Bank,  92  TJ.  S.  631.  Calhoun  Co.  v.  Galbraith,  99  TJ.  S.  214 

'  Powell  V.  City  of  Madison,  107  Ind.  Schuyler  Co.  v.  Thomas,  98  TJ.  S.  169 

106 ;   Scott  V.  City  of  Davenport,   34  Macon  Co.  v.  Shores,  97  TJ.  S.   272 

Iowa    208 ;  State  v.  Clark,  23  Minn.  Scotland  Co.  •».  Thomas,  94  TJ.  S.  682 

422;    Smith    v.    Clark   Co.,    54    Mo.  Callaway  Co.  d.  Foster,  93  U.  S.  567 

58;  State  v.  Sullivan  Co.,  51  Mo.  522;  Fairfield  v.  Gallatin  Co.,  100 TJ.  S.  47 

Kansas  City,  etc.,  R.  R.  Co.  ■».  Alder-  Moultrie  Co.   v.   Fairfield,  105  TJ.  S 

men,  47  ilo.  349 ;  State  ».  Macon  Co.,  370;   Red  Rock  v.  Henry,  106  TJ.  S 

41  Mo.  453;   Fosdick  v.  Perrysburg,  596. 
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rectly,  it  limits  or  abrogates  all  such  authority  which  has  been 
given,  unless  vested  rights  have  been  acquired  thereunder.' 

Judge  Dillon  says  :  "Such  limitations  have  been  found  by 
experience  to  be  necessary  to  prevent  extravagance,  are  reme- 
dial in  their  nature,  are  based  upon  the  wise  policy  of  paying 
as  you  go,  and  ought,  therefore,  to  be  construed  and  applied 
to  secure  the  end  sought.'" 

§  37.  Constitutional  provisions  construed  by  the  supreme 
court  of  the  United  States. — The  subject  under  consideration 
has  been  considered  and  discussed  by  the  supreme  court  of  the 
United  States  in  several  important  cases.  In  construing  the 
constitutional  provision  of  Iowa,  Mr.  Justice  Gray  said  :  "The 
scope  and  meaning  of  this  provision  of  the  fundamental  and 
paramount  law  of  the  state  are  clear  and  unmistakable.  No 
municipal  corporation  '  shall  be  allowed '  to  contract  debts  beyond 
the  constitutional  limit.  When  that  limit  has  been  reached, 
no  debt  can  be  contracted  'in  any  manner,  or  for  any  purpose.' 
The  limit  of  the  aggregate  debt  of  the  municipality  is  fixed  at 
five  per  centum  of  the  value  of  the  taxable  property  within  it, 
and  that  value  is  to  be  ascertained  'by  the  last  state  and  county 
tax  list,'  which  are  public  records,  open  to  all,  and  of  the  con- 
tents of  which  all  are  bound  to  take  notice.  The  prohibition 
is  addressed  to  the  legislature  as  well  as  to  all  municipal  boards 
and  officers  and  to  the  people,  and  forbids  any  and  all  of  them 
to  create  or  to  give  binding  force  to  any  debts  of  the  corpora- 
tion in  excess  of  the  limit  prescribed.  The  prohibition  ex- 
tending to  debts  contracted  'in  any  manner  or  for  any  purpose,' 
it  matters  not  whether  they  are  in  every  sense  new  debts,  or 
are  debts  contracted  for  the  purpose  of  paying  old  ones,  so 
long  as  the  aggregate  of  all  debts,  old  and  new,  outstanding 
at  one  time,  and  for  which  the  corporation  is  liable  to  be  sued, 

1  Norton  v.  Brownsville  Taxing  Dis-  Moberly,   103  TJ.  S.  580 ;    Kelley  v. 

trict,   129  TJ.   S.   479;     Aspinwall  v.  Milan,  127  TJ.  S.  139 ;   Pulaski  v.  Gil- 

Comrs.,  22  How.  864;   Wadsworth  «.  more,  21  Fed.  R.  870;  Scotland  Co.  ■». 

Supervisors,    102    TJ.   S.   534;    Town  Hill,  132  TJ.  S.  107;  Ralls  Co.  u.  Doug- 

•of    Concord    u.   Portsmouth    Savings  lass,  105  TJ.  S.  728. 

Bank,  92  U.  S.  625;   Railroad  Co.  v.  n  Dillon  on  Munic.  Corp.,  §130. 
Falconer,   103  TJ.  S.   821;   Jarrolt  v. 
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exceeds  the  constitutional  limit.  The  power  of  the  legislature 
in  this  respect  being  restricted  and  controlled  by  the  constitu- 
tion, any  statute  which  purports  to  authorize  municipal  corpo- 
rations to  contract  debts  in  any  manner  or  for  any  purpose 
whatever  in  excess  of  that  limit  is  to  that  extent  unconstitu- 
tional and  void.  *  *  It  is  true  that  if  the  proceeds  of  the  sale 
are  used  by  the  municipal  officers  as  directed  hj  the  statute  in 
paying  off  the  old  debt,  the  aggregate  indebtedness  will  ulti- 
mately be  reduced  to  the  former  limit.  But  it  is  none  the  less 
true  that  it  has  been  increased  in  the  interval,  and  that  unless 
those  officers  do  their  duty  the  increase  will  be  permanent.  It 
would  be  inconsistent,  alike  with  the  words  and  objects  of  the 
constitutional  provision  framed  to  protect  municipal  corpora- 
tions from  being  loaded  with  debt  beyond  a  certain  limit,  to 
make  their  liability  to  be  charged  with  debts  to  be  contracted  be- 
yond that  limit  depend  solely  upon  the  discretion  or  the  honesty 
of  their  officers.  There  could  be  no  better  illustration  of  the  rea- 
sonableness, if  not  the  necessity,  of  this  construction  in  order 
to  secure  to  municipal  corporations  the  protection  intended 
and  declared  by  the  constitutional  statute  than  is  afforded  by 
the  facts  of  the  present  case.  The  total  valuation  of  the  prop- 
erty of  the  district,  as  shown  by  the  county  and  state  tax 
list  before  it  issued  the  bonds  in  question,  was  $131,038,  five 
per  cent,  of  which,  or  $6,551.90,  was  the  limit  beyond  which  it 
was  prohibited  by  the  constitution  to  contract  debts.  Its  out- 
standing bonded  debt  was  already  not  less  than  $20,000,  which, 
upon  the  facts  found,  must  be  assumed  to  be  valid.  For  the 
purpose  of  funding  that  debt  it  executed  and  sold  bonds  to  the 
amount  of  $25,000,  and  it  actually  applied  less  than  $6,000  of 
the  proceeds  of  the  sale  to  the  payment  of  outstanding  bonds. 
The  result  of  holding  the  new  bonds  good  would  be  to  double 
the  whole  bonded  debt  of  the  district,  and  to  bring  it  up  to 
about  thirty  per  cent,  of  the  valuation.  This  construction  of 
the  constitution  of  Iowa  appears  to  us  to  be  warranted,  and  in- 
deed required,  by  previous  decisions  of  this  court.'" 

'  Boon  Tp.  V.  Cummins,  142  TJ.  S.  so  far  as  it  seems  to  hold  that  the  pui^ 
366.  There  is,  however,  a  strong  dig-  chaser  of  bonds  must  see  that  the  pre- 
senting opinion  in  this  case,  and  in    ceeds  are  properly  applied,  it  has  met 
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§  38.  The  same  snbject — Illinois  constitution. — In  constru- 
ing the  constitution  of  Illinois,  which  is  substantially  in  the 
same  language  as  the  constitution  of  Iowa,  the  supreme 
court  of  the  United  States,  speaking  by  Mr.  Justice  Harlan, 
said:  "The  words  employed  are  too  explicit  to  leave  any 
doubt  as  to  the  object  of  the  constitutional  restriction  upon 
municipal  indebtedness.  The  purpose  of  its  framers,  beyond 
all  question,  was  to  withhold  from  the  legislative  department 
the  power  to  confer  upon  municipal  corporations  authority  to 
incur  indebtedness  in  excess  of  a  prescribed  amount.  N« 
legislation  could  confer  upon  a  municipal  corporation  au- 
thority to  contract  indebtedness  which  the  constitution  ex- 
pressly declared  it  should  not  be  allowed  to  incur."' 

This  constitutional  provision  of  the  state  of  Illinois  was 
gigain  before  the  supreme  court  of  the  United  States,  and  Mr. 
Justice  Miller,  delivering  the  opinion  of  the  court,  said  :  "  The 
language  of  the  constitution  is  that  no  city,  etc.,  '  shall  be  al- 
lowed to  become  indebted  in  any  manner  or  for  any  purpose 
to  an  amount,  including  existing  indebtedness,  in  the  aggre- 
gate exceeding  five  per  centum  on  the  value  of  its  taxable 
property. '  It  shall  not  become  indebted  ;  shall  not  incur  any 
pecuniary  liability.  It  shall  not  do  this  in  any  manner ; 
neither  by  bonds,  nor  notes,  nor  by  express  or,  implied 
promises.  Nor  shall  it  be  done  for  any  purpose,  no  matter 
how  urgent,  how  useful,  how  unanimous  the  wish.  There 
stands  the  existing  indebtedness  to  a  given  amount  in  relation 
to  the  sources  of  payment  as  an  impassable  obstacle  to  the  cre- 
ation of  any  further  debt  in  any  manner  or  for  any  purpose 
whatever.  If  this  prohibition  is  worth  anything,  it  is  as 
effectual  against  the  implied  as  the  express  promise,  and  is  as 
binding  in  a  court  of  chancery  as  in  a  court  of  law." " 

§  39.  The  same  subject — Nebraska  constitution. — The  con- 
stitution of  Nebraska  of  1875,  article  12,  section  2,  prohibits 
any  county  or  subdivision  of  the  state  from  ever  making  doua- 

with  much  criticism.     See,  however,        'Buchanan  v.  Litchfield,  102  U.  S. 

Anderson   o.   Orient  Fire  Insurance    278. 

Co.,  88  Iowa  579,  55  N.  W.  E.  348.  "Litchfield  v.  Ballou,  114  U.  S.  190. 


48  MUNICIPAL   SECURITIES.  §  40 

tions  to  any  railroad  without  a  vote  of  the  qualified  electors 
thereof,  at  an  election  held  by  authority  of  law,  and  provides 
that  its  donations  ' '  in  the  aggregate  shall  not  exceed  ten  per 
cent,  of  the  assessed  valuation  of  the  county,"  and  that  "no 
bonds  or  other  evidences  of  indebtedness  so  issued  shall  be 
valid,  unless  the  same  shall  have  indorsed  thereon  a  certifi- 
cate signed  by  the  secretary  and  auditor  of  the  state,  showing 
that  the  same  is  issued  pursuant  to  law."  The  effect  and 
limitation  of  this  constitutional  provision  was  before  the 
supreme  court  of  the  United  States,  and  it  was  held  that 
bonds  issued  by  a  county  beyond  ten  per  cent,  of  its  assessed 
valuation  were  void,  even  in  the  hands  of  a  bona  fide  holder, 
although  each  bond,  after  stating  the  whole  amount  issued, 
stated  that  they  were  issued  in  pursuance  to  an  order  of  the 
county  commissioners  and  authorized  by  an  election  held  on 
a  certain  day,  and  under  and  by  virtue  of  a  certain  statute  and 
the  constitution  of  the  state,  and  bore  a  certificate  of  the  secre- 
tary and  auditor  that  "it  was'  issued  pursuant  to  law."  In  de- 
livering the  opinion  of  the  court,  Mr.  Justice  Matthews  said  : 
' '  AVe  regard  the  entire  section  as  a  prohibition  upon  the  mu- 
nicipal bodies  enumerated,  in  the  matter  of  creating  and 
increasing  the  public  debts,  by  express  and  positive  limita- 
tions upon  the  legislative  power  itself.  *  *  *  jfo  recital 
involving  the  amount  of  the  assessed  taxable  valuation  of  the 
property  to  be  taxed  for  the  payment  of  the  bonds  can  take  the 
place  of  the  assessment  itself,  for  it  is  the  amount,  as  fixed  by 
reference  to  that  record,  that  is  made  by  the  constitution  the 
standard  for  measuring  the  limit  of  the  municipal  power."  ' 

§  40.  The  same  subject — Colorado  constitution. — ^The  con- 
stitution of  Colorado  of  1876,  article  11,  section  6,  provides 
that  the  indebtedness  contracted  in  any  one  year  by  any  county 
having  a  valuation  of  not  less  than  one  million  of  dollars  shall 
not  exceed  a  certain  per  cent,  on  its  assessed  valuation,  and 
that  "the  aggregate  amount  of  indebtedness  of  any  county  for 
all  purposes,  exclusive  of  debts  contracted  before  the  adoption 
of  this  constitution,  shall  not  at  any  time  exceed  twice  the 

1  Dixon  Co.  r.  Field,  111  V.  S.  83. 
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amount  above  herein  limited."  This  constitutional  provision 
was  construed  by  the  supreme  court  in  an  action  against  Lake 
county,  which  was  based  on  a  large  number  of  county  warrants 
issued  for  the  ordinary  county  expenses,  such  as  witness  and 
jurors'  fees,  election  costs,  charges  for  the  board  of  prisoners, 
county  treasurer's  commissions,  and  so  forth.  The  county  set 
up  several  defenses,  but  the  main  defense  offered  was  that  of 
want  of  authority  on  the  part  of  the  county  commissioners  to 
issue  the  warrants  in  question,  or  any  of  them.  It  was  claimed 
that  section  6,  article  11,  of  the  state  constitution  of  1876,  fixes 
a  maximum  limit  beyond  which  no  county  can  contract  an  in- 
debtedness, and  the  warrants  sued  on  were  issued  after  that 
limit  has  been  reached,  and  even  exceeded,  and  that  they  are  all 
for  that  reason  void.  The  opinion  of  the  supreme  court  was  de- 
livered by  Mr.  Justice  Lamar,  who  said  :  "  Defendant  in  error 
insists  that  the  interpretation  contended  for  by  the  county  leads 
to  certain  absurd  consequences,  namely,  that  it  is  senseless  to 
limit  the  powers  of  the  county  to  incur  debt  generally,  since  its 
exercise  of  such  a  power  may,  by  sudden  exigencies,  become 
imperatively  necessary  to  the  discharge  of  its  functions ;  that 
it  would  be  to  require  the  county  to  provide  in  advance,  by 
taxation  or  otherwise,  for  the  payment  of  expenses  which,  from 
their  nature,  can  only  be  guessed  at ;  that  it  would  be  to  ena- 
ble any  county  in  two  years  by  a  vote  and  a  loan  to  exhaust  the 
whole  possible  indebtedness  in  the  way  of  building  roads  and 
bridges,  leaving  no  margin  for  other  necessities  ;  that  it  would 
be  to  destroy  the  county  government,  since  the  county  officers 
and  others  will  not  work  for  nothing,  and  the  margin  of  pos- 
sible debt  is  in  nearly  all  the  counties  already  reached  ;  and 
that  it  would  be  to  avoid  nearly  all  the  tax  payments 
heretofore  made  in  warrants.  All  of  these  objections  could 
well  be  answered  from  the  facts  as  disclosed  by  the  bill  of  ex- 
ceptions, but  it  is  not  necessary.  We  can  not  say,  as  a  matter 
of  law,  that  it  was  absurd  for  the  framers  of  the  constitution 
for  this  new  state  to  plan  for  the  establishment  of  its  financial 
system  on  a  basis  that  should  closely  approximate  the  cash  basis. 
It  was  a  scheme  favored  by  some  of  the  ablest  of  the  early 
Mttn.  Se. — 4 
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American  statesmen.  Nor  can  the  fact  disclosed  in  the  bill  of 
exceptions,  that  after  the  adoption  of  the  state  constitution  the 
county  oflBcials  and  many  of  the  people,  designedly  or  unde- 
signedly, disregarded  the  constitutional  rule,  render  the  plan 
absurd.  If  it  was  a  mistaken  scheme,  if  its  operation  has 
proved  or  shall  prove  to  be  more  inconvenient  than  beneficial, 
the  remedy  is  with  the  people,  not  with  the  court." 

After  reviewing  the  Wisconsin  and  Illinois  cases  on  this 
subject,  the  learned  justice  said:  "In  the  light  of  these  prin- 
ciples expressed  in  authorities  quoted,  and  in  many  others,  we 
must  decline  to  read  the  expression  in  section  6,  'and  the  ag- 
gregate amount  of  indebtedness  of  any  county  for  all  purposes,' 
etc.,  as  if  it  were  written  'and  the  aggregate  amount  of  such 
indebtedness,'  etc.  This  the  defendant  in  error  concedes  to 
be  necessary  to  his  case.  We  see  no  admissible  reason  for  the 
introduction  of  this  restrictive  word  such,  except  to  alter  radi- 
cally the  plain  meaning  of  the  sentence.  Neither  can  we  as- 
sent to  the  proposition  of  the  court  below  that  there  is  as  to 
this  case  a  difference  between  indebtedness  incurred  by  con- 
tracts of  the  county,  and  that  form  of  debt  denominated  'com- 
pulsory obligations. '  The  compulsion  was  imposed  by  the  leg- 
islature of  the  state,  even  if  it  can  be  said  correctly  that  the 
compulsion  was  to  incur  a  debt;  and  the  legislature  could  no 
more  impose  it  than  the  county  could  voluntarily  assume  it, 
as  against  the  disability  of  a  constitutional  prohibition.  Nor 
does  the  fact  that  the  constitution  provided  for  certain  county 
officers,  and  authorized  the  legislature  to  fix  their  compensa- 
tion and  that  of  other  officials  affect  the  question.  There  is  no 
necessary  inability  to  give  both  of  the  provisions  their  exact 
and  literal  fulfillment.  In  short,  we  conclude  that  section  6 
aforesaid  is  a  limitation  upon  the  power  of  the  county  to  con- 
tract any  and  all  indebtedness,  including  all  such  as  that  sued 
upon  in  this  action.'" 

§  41.    Constitational  provisions  of  Califoniia  constrned. — 

Article  11,  section  18,  constitution  of  California,  adopted  in 
1879,    provides  that  "No  county,  city,  township,   board    of 

'Lake  Co.  Comrs.jp.  Rollins,  130  TJ.  S.  662. 
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education  or  school  district  shall  incur  any  indebtedness 
or  liability  in  any  manner,  or  for  any  purpose,  exceeding 
in  any  year  the  income  and  revenue  provided  for  it  for 
such  year,  without  the  assent  of  two-thirds  of  the  qualified 
voters  therein,  voting  at  an  election  to  be  held  for  that  pur- 
pose, and  before  or  at  the  time  of  incurring  such  indebtedness 
provision  shall  be  made  for  the  collection  of  an  annual  tax 
sufficient  to  pay  the  interest  on  such  indebtedness  as  it  falls 
due,  and  also  to  constitute  a  sinking  fund  for  the  payment  of 
the  principal  thereon  within  twenty  years.  Any  indebtedness  or 
liability  incurred  contrary  to  this  provision  shall  be  void." 

In  construing  this  provision  of  the  constitution  the  supreme 
court  of  California  held,  that  each  year's  income  and  revenue 
must  pay  each  year's  indebtedness  and  liability,  and  that  no  in- 
debtedness or  liability  incurred  in  any  one  year  shall  be  paid 
out  of  the  income  and  revenue  of  any  future  year.' 

But  the  refunding  of  valid  municipal  bonds  or  warrants  as 
authorized  by  the  California  Police  Code"  is  not  prohibited  by 
the  constitution. 

§  42.    Constitutional  provision  of  Colorado  construed. — The 

constitution  of  Colorado  contains  a  provision  that  "no  county 
shall  contract  any  debt  by  loan,  except  for  the  purpose  of 
erecting  the  necessary  public  buildings  and  making  or  repair- 
ing public  roads  or  bridges  ;  and  such  indebtedness,  contracted 
in  any  one  year  shall  not  exceed,  in  counties  having  an  assessed 
valuation  of  taxable  property  exceeding  $5,000,000,  $1.50  on 
each  $1,000  thereof;  and  counties  having  an  assessed  valua- 
tion of  less  than  $5,000,000,  $3  on  each  $1,000  thereof;  and 
the  aggregate  amount  of  indebtedness  of  any  county  for  all 
purposes,  exclusive  of  debts  contracted  before  the  adoption  of 
the  present  constitution,  shall  not  at  any  time  exceed  the 
amount  above  limited  unless  in  manner  provided  by  law  at  a 

'San  Francisco   Gas  Co.  v.  Brick-  E.  912;   McBean  v.  City  of    Fresno, 

wedel,  62  Cal.  641 ;  Shaw  v.  Statler,  74  112  Oal.  159,  44  Pac.  R.   358. 

Cal.    258,   15   Pac.  R.   833;  Schwartz  ^  Cal.  Pol.  Code  1880,  §§  4445-4449; 

V.  Wilson,   75  Cal.  502;    17  Pac.  R.  City  of  Los  Angeles  v.  Teed,  112  Cal. 

440;  Bradford  v.  City  and  County  of  319,  44  Pac.  R.  580. 
San  Francisco,  112  Cal.   587,  44  Pac. 
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general  election.  The  question  of  incurring  such  debts  shall 
be  submitted  to  and  approved  by  a  majority  vote  of  such  of  the 
qualified  electors  of  such  county  as  in  the  last  year  preceding 
such  election  shall  have  paid  a  tax  upon  the  property  assessed 
to  them  in  such  county.'' 

In  construing  this  constitutional  provision  the  supreme 
court  of  Colorado  held  that  a  county  which  has  reached  the 
constitutional  limit  of  indebtedness  may  constitutionally  make 
an  assignment  of  the  annual  revenue  accruing  from  taxes 
levied  but  uncollected  for  the  current  year,  providing  such 
assignment  shall  not  be  in  excess  of  the  amount  covered  by 
the  annual  levy  for  the  year  in  which  such  assignment  is 
made  and  the  warrant  or  instrument  of  assignment  is  express- 
ly made  payable  out  of  the  incoming  revenue  for  the  current 
year,  and  is  an  assignment  pro  tanto,  without  recourse,  by  the 
county,  of  such  fund;  and  that  the  limitation  imposed  upon  the 
county's  indebtedness  by  the  constitution  includes  debts  con- 
tracted by  the  county  authorities  under  the  direct  authority  of 
the  legislature,  as  well  as  debts  contracted  by  them  under  their 
general  statutory  powers.  There  can  be  no  legal  indebtedness 
beyond  the  constitutional  limit  after  such  limit  is  reached. 
Therefore  warrants  or  other  instruments  representing  supposed 
municipal  liability  are  of  no  legal  force  or  effect.^ 

County  authorities  as  well  as  all  parties  dealing  with  them 
must  take  notice  of  the  limit  which  the  people  in  their  consti- 
tution have  prescribed  for  county  indebtedness.  In  determin- 
ing the  amount  of  county  indebtedness,  at  any  time,  county 
warrants  are  to  be  taken  into  account,  and  any  warrant  which 
increases  the  indebtedness  over  and  beyond  the  limit  fixed  is 
in  violation  of  the  constitutional  provision  and,  therefore, 
void.* 

The  provision  in  the  constitution  of  Colorado  providing 
that,  "the  aggregate  amount  of  county  indebtedness  for  all 
purposes  shall  not  at  any  time  exceed  twice  the  amount  the 
above  herein  limited  ' '  was  held  to  be  a  limitation  of  indebted- 
ness, whatever  its  form,  including  county  warrants  and  debts 

'  People  V.  May,  as  treasurer,  etc.,       'People  v.  May,  9  Colo.  80,  10  Pac. 
9  Colo.  404, 12  Pac.  K.  838.  E.  641. 
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contracted  under  the  direct  authority  of  the  legislature ;  and 
differs  from  the  constitution  of  Missouri,  which  limits  taxation 
as  well  as  indebtedness.' 

§  43.   Constitntional  provisions  of  Indiana  construed. — The 

constitutional  provision  in  Indiana,  which  is  elsewhere 
quoted,^  has  been  construed  in  many  well-considered  cases. 
Under  that  provision  a  city  can  not  incur  an  indebtedness, 
where  the  limit  has  been  reached,  even  for  current  expenses,  as 
by  issuing  an  order  on  its  treasury  where  there  are  no  funds  or 
means  provided  for  its  payment.' 

Every  indebtedness  incurred  in  any  manner  or  for  any  pur- 
pose in  excess  of  the  constitutional  limit  is  within  the  prohibi- 
tion.* 

But  obligations  payable  out  of  a  particular  fund,  for  which 
the  fund  only  and  not  the  municipality  is  liable,  are  not  with- 
in the  inhibition  ;°  and  the  purchase  of  a  fire  alarm  telegraph, 
when  there  is  money  on  hand  appropriated  to  fire  purposes 
sufiicient  to  pay  for  the  same  is  not  a  violation  of  the  constitu- 
tional provision.* 

So,  the  expense  of  light,  water  and  the  like,  is  payable  out 
of  the  current  revenues,  and  a  contract  to  pay  rental  for  them 
for  a  long  period,  in  monthly  or  annual  installments  as  the 
compensation  is  earned,  is  not  the  creation  of  a  debt  for  the  ag- 
gregate sum  within  the  meaning  of  the  constitution.' 

§  44.    Constitntional  provisions   of    Iowa    construed. — The 

constitution  of  Iowa  forbids  municipal  corporations  to  become 
indebted  in  any  manner,  for  any  purpose,  to  an  amount 
exceeding    five    per    centum    on    the  value    of    the    taxable 

'People  V.  May,  9  Colo.  414, 15Pac.  Board  v.  Hill,  115  Ind.  316;  City  of 

R.  36.  New  Albany  o.  McCuUoch,  127  Ind. 

"Ante,  §35.  500. 

'  Sackett   v.    City  of  New  Albany,  ^  Brashear  v.  City  of  Madison,  142 

88  Ind.  473.  Ind.  685. 

*City  of  Laporte  v.  Gamewell,  etc.,  'Poland  v.  Town  of  Frankton,  142 

Co.,  146  Ind.  466,469;  Town  of  Wina-  Ind.  546;  Crowder  v.  Town  of  SuUi- 

mac  V.  Huddleston,  132  Ind.  217.  van,  128  Ind.  486 ;  City  of  Valparaiso 

'Quill  V.  City  of  Indianapolis,  124  v.  Gardner,  97  Ind.  1. 
Ind.  292;  Strieb  v.  Cox,  111  Ind.  299; 
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property  therein.  This  constitutional  limitation  on  the  power 
of  municipalities  to  create  debts  has  been  construed  by  the 
supreme  court  of  that  state  in  several  well  considered  cases. 
The  limitation  has  been  construed  by  that  court  to  be  a  direct 
and  positive  prohibition  on  the  power  of  municipalities  to  cre- 
ate debts  in  any  manner  or  for  any  purpose  in  excess  of  the 
amount  fixed  by  the  constitution.' 

It  has  been  held  in  that  state  that  the  constitutional  inhibi- 
tion includes  not  only  municipal  bonds,  but  all  forms  of  in- 
debtedness, except  warrants  for  money  actually  in  the  treasury, 
and  perhaps  contracts  for  ordinary  expenses  within  the  limits 
of  current  revenue. '^ 

The  purchaser  of  bonds  issued  by  school  districts  is  bound 
to  take  notice  of  the  limitation  in  the  constitution  which  for- 
bids any  political  or  municipal  corporation  to  become  indebted 
to  an  amount  exceeding  five  per  cent,  of  the  taxable  value  of 
the  property  within  their  limits,  and  of  the  ofiicial  assessment 
of  the  taxable  property  within  the  district. 

This  constitutional  provision  is  an  inhibition  upon  any  in- 
debtedness, no  matter  how  it  may  be  created.  It  applies  to 
cases  of  implied  contract,  as  well  as  express  contract  by  bond, 
or  otherwise. 

§45.    Constitutional  provisions  of   Kentucky  construed. — 

The  constitution  of  Kentucky,  which  limits  the  indebtedness 
of  cities  of  the  first  and  second  class  to  ten  per  cent,  of  their 
assessed  valuation,  but  which  authorizes  cities  whose  indebt- 
edness, on  the  adoption  of  the  constitution,  exceeded  the  pre- 
scribed limit,  to  increase  it  to  an  amount  not  exceeding  two 
per  cent,  of  the  assessed  valuation,  permits  cities  to  increase 
by  two  per  centum  of  the  assessed  valuation,  the  aggregate  in- 
debtedness already  authorized  under  the  laws  in  force,  though 
such  existing  indebtedness  exceeds  the  ten  per  cent,  limit.' 
Section  157  of  the  constitution  restricts  the  rate  of  taxation 

'McPherson  II.  Foster,  43  Iowa  48,  Iowa  122;  City  of  Council  Bluffs  o. 

22  Am.  K.  215.  Stewart,  51  Iowa  285. 

'  Scott  V.  City  of  Davenport,  34  Iowa  '  HoUzhauer  v.  City  of  Newport,  94 

208;  McPherson  v.   Foster,  43  Iowa  Ky.  396,  22  S.  W.  E.  752. 
48;    Mosher    v.    School    District,   44 
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of  cities  and  towns  of  less  than  ten  thousand  population  to 
seventy-five  cents  on  the  hundred  dollars  and  provides  that 
no  city,  town,  or  municipality  shall  become  indebted,  "in 
any  manner,  or  for  any  purpose,"  to  an  amount  exceeding,  in 
any  year,  the  income  and  revenue  of  such  year,  without  the 
assent  of  two-thirds  of  the  voters  thereof,  voting  at  an  election 
to  be  held  for  that  purpose.  It  was  decided  that  such  pro- 
visions applied  to  an  indebtedness  for  school  purposes  as  well 
as  strictly  municipal  purposes.' 

The  provisions  of  the  constitution  limiting  the  tax  rates  of 
certain  towns  to  a  specified  rate,  and  prohibiting  such  towns 
from  incurring  an  indebtedness  exceeding  a  specified  amount, 
but  allowing  them  to  contract  indebtedness  in  excess  of  such 
limitations,  where  authorized  under  laws  in  force  before  the 
adoption  of  the  constitution,  do  not  affect  an  indebtedness  of 
a  town  created  by  a  vote  of  its  tax-payers  before  the  constitu- 
tion was  adopted.^ 

The  constitutional  amendment  providing  that  a  city  of  the 
fourth  class  shall  not  incur  an  indebtedness  exceeding  five  per 
cent,  of  its  taxable  value  therein,  took  effect  immediately  on 
the  adoption  of  the  constitution  ;  and,  therefore,  a  contract  by 
such  city,  incurring  an  indebtedness  in  excess  of  the  five  per 
cent,  limit,  made  after  the  adoption  of  the  constitution,  but 
before  the  formal  classification  of  the  cities  into  classes  by  the 
general  assembly,  as  required  by  the  constitution,  is  void.' 

And  where  a  city  contracts  to  pay  a  certain  sum  per  year,  for 
a  given  number  of  years,  for  water  and  electric  lights,  it  "in- 
curs an  indebtedness,"  within  the  meaning  of  the  constitution, 
for  the  total  amount  which  the  contract  provides  shall  be  paid 
during  all  the  years  it  is  to  continue.* 

A  city  which  was  authorized  by  its  charter,  prior  to  the 
adoption  of  the  constitution,  to  contract  an  indebtedness  for 
public  improvement,  may  contract  pursuant  to  such  previous 
authority  after  the  adoption  of  the  constitution,  or,  at  least, 

'  City  of  Richmond  ».  Powell  (Ky.),  'Beard   v.  City   of     Hopkinsville 

27  S.  W.  R.  1.  (Ky.),  24  S.  W.  R.  872. 

'  Aydelett  v.  Town  of  South  Louis-  « Beard    v.    City   of    Hopkinsville 

ville  (Ky.),  26  S.  W.  R.  717.  (Ky.),  24  S.  W.  R.  872. 
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until  the  legislature  shall  provide  by  general  law  for  its  gov- 
ernment, though  the  indebtedness  contracted  exceeds  the  con- 
stitutional limit.' 

§  46.    Constitutional  provisions  of  Missouri  construed. — The 

words  "income  and  revenue  provided  for  such  year,"  in  the 
constitution  of  Missouri  providing  that  no  county,  city  or  town 
shall  become  indebted  in  any  one  year  for  a  greater  amount 
without  the  assent  of  two-thirds  of  the  voters,  means  income 
derived  from  any  source;  and  not  that  derived  from  taxation 
alone. ^ 

In  construing  the  constitutional  provisions  of  Missouri  de- 
claring that  no  city  shall  incur  indebtedness  exceeding  five  per 
cent,  of  the  value  of  its  taxable  property  "to  be  ascertained  by 
the  assessment  next  before  the  last  assessment  for  state  and 
county  purposes,  previous  to  the  incurring  of  such  indebted- 
ness," it  was  held  that  an  assessment  can  not  be  considered 
which  has  not  passed  the  state  board  of  equalization.' 

A  contract  by  a  city  to  pay  a  fixed  price  annually  for  a  water 
supply  for  twenty  years,  such  payment  to  be  contingent  upon 
the  supply  being  furnished,  does  not  create  an  indebtedness  on 
the  part  of  the  city  within  the  meaning  of  the  constitution  lim- 
iting the  amount  of  municipal  indebtedness  which  may  be 
created.* 

So,  under  the  constitution  of  that  state  providing  that  a  city 
shall  not  incur  an  indebtedness  exceeding  five  per  cent,  of  the 
valuation  of  its  property,  it  was  held  that  where  it  contracts  to 
pay  a  certain  amount  each  year,  for  a  number  of  years,  for 
supplies  to  be  furnished  each  year,  the  amount  to  become  due 
thereunder  in  future  years  is  not  a  part  of  its  indebtedness.' 

'■  Aydelett  v.  Town  of  South  Louis-  '  Prickett  v.  City  of  Marceline,  (C. 

ville  (Ky.),  26  S.  W.  E.  717;  Ex  parte  0.)  (Mo.),  65  Fed.  E.  469. 

City  of  Lexington  (Ky.),  28  S.  W.  E.  «Saleno  v.  City  of  Neosho   (Mo.), 

665 ;  City  of  Ludlow  v.  Board  of  Edu-  30  S.  W.  E.  190. 

cation  (Ky.),  29  S.  W.  E.  854.  '  Lamar  Water  &  Electric  Light  Co. 

'  Lamar  Water  &  Electric  Light  Co,  v.  City  of  Lamar  128  Mo.  188, 31  S.  W. 

V.  City  of  Lamar   (Mo.),   26  S.   W.  E.  756. 
E.  1025. 
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§  47.    Constitntional  proTislons  of  Nebraska  construed. — In 

Nebraska  the  constitution  is  to  be  taken  as  restrictive  only 
upon  the  exercise  of  legislative  discretion  in  the  authorization 
of  county  and  municipal  indebtedness  in  aid  of  railroads  and 
other  internal  improvements.  It  fixes  a  boundary  beyond 
which  the  legislature  can  not  go,  but  within  which  its  author- 
ity is  still  supreme.  As  the  law  stands  there  is  no  warrant  for 
creating  a  county  indebtedness,  in  aid  of  internal  improve- 
ments exceeding  in  the  aggregate  ten  per  cent,  of  the  assessed 
value  of  the  taxable  property  within  the  county.  And  even 
this  must  be  authorized  by  at  least  two-thirds  of  all  the  votes 
cast  on  the  proposition  to  extend  such  aid.  And  hence,  where 
a  county  votes  aid  to  a  railroad  in  excess  of  the  amount  author- 
ized by  law,  it  is  simply  a  void  act  conferring  no  authority  on 
the  county  commissioners  to  issue  the  bonds  of  the  county  in 
any  amount  whatever.' 

The  limitation  upon  county  indebtedness  imposed  by  the 
constitution  relates  solely  to  such  as  is  created  to  aid  in  the 
construction  of  works  of  internal  improvement.  Thus,  bridges 
built  by  a  county  upon  the  line  of  its  highways  and  wholly 
within  such  county,  are  not  "works  of  internal  improvement," 
according  to  the  constitutional  meaning  of  that  term;  and 
money  raised  and  expended  therefor  can  not  be  counted  as  a 
donation  to  a  work  of  internal  improvement.' 

§  48.   Constitutional  provisions  of  New  York  construed. — 

Article  8,  section  11,  of  the  constitution  of  New  York,  as 
amended  in  1885,  provides  that  no  city  containing  over  one 
hundred  thousand  inhabitants,  "shall  be  allowed  to  become 
indebted,  for  any  purpose  or  in  any  manner,  to  an  amount 
which,  including  existing  indebtedness,  shall  exceed  ten  per- 
centum  of  the  assessed  valuation  of  its  real  estate."  In  con- 
struing this  provision  it  was  held  that  the  water  debt  of  the 
city  of  Brooklyn  is  to  be  counted  in  determining  whether  the 
limit  of  indebtedness  of  that  city  has  been  reached,  notwith- 
standing the  further  provision  of  such  section  that  it  shall  not 

'  Reineman  v.  C.  C.  &  B.  H.  R.    People  v.  Buffalo  Co.,  4  Neb.  150;  § 
R.  Co.,  7  Neb.  310.  2,  Art.  12,  Const. 

"DeClerq    v.   Hager,  12  Neb.  185; 
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be  construed,  "  to  prevent  the  issue  of  bonds  to  provide  for  the 
supply  of  water,"  because,  though  the  city  might,  for  water 
supply,  incur  debt  in  excess  of  the  limit,  it  could  not  contract  a 
debt  in  excess  of  the  limit  for  any  other  purpose/ 

The  amendment  also  provides  that  "  no  county  *  *  *  or 
any  such  city  shall  be  allowed  to  become  indebted  *  *  *  to 
an  amount  which  *  *  »  shall  exceed  ten  per  centum  of 
the  assessed  valuation  of  the  real  estate  of  such  county  or  city 
subject  to  taxation. "  The  supreme  court  in  construing  this 
provision  decided  that  the  city  and  county  may  each  incur 
debts  to  the  extent  of  ten  per  cent.,  of  such  value,  though  the 
lands  in  the  city  are  charged  with  the  debts  of  both  the  city 
and  the  county.* 

The  provision  of  the  amended  constitution  of  New  York, 
which  took  effect  January  1,  1895,  declaring  that  "  all  indebt- 
edness "  incurred  by  any  city  in  excess  of  the  limitation  im- 
posed thereby,  except  such  as  may  now  exist,  shall  be  abso- 
lutely void,  does  not  apply  to  existing  contracts  by  which  a 
greater  indebtedness  will  be  incurred,  the  word  "  indebted- 
ness" being  used  in  the  sense  of  "obligation."' 

§  49.    Constitutional  provisions  of  Pennsylvania  construed. 

— Where  a  city  purchases  for  its  sinking  fund  a  portion  of  its 
city  loans,  and  they  are  no  longer,  as  affects  the  city,  a  liabil- 
ity, the  certificates  so  purchased,  though  not  canceled  are  no 
part  of  the  indebtedness  of  the  city  within  the  meaning  of  the 
constitution  limiting  the  debts  that  a  city  may  contract  to  sev- 
en per  cent,  of  the  assessed  valuation  of  its  taxable  property 
therein.* 

The  constitution  of  Pennsylvania  provides  that  no  munici- 
pality shall  secure  a  debt  or  increase  its  indebtedness  to  exceed 
a  certain  amount.  In  construing  this  clause  of  the  constitu- 
tion it  was  decided  that  the  creation  of  such  indebtedness  is 

'Adams  v.  East  River  Sav.  Inst.,  20  'Sheenan  v.  Treasurer  of  Long  Is- 

N.  Y.  Supp.  12,  64  Hun  635,  65  Hun  land  City,  33  N.  Y.  S.  428, 11  Misc.  E. 

145.  487. 

^  Adams  «.  East  River  Sav.  Inst.,  20  'Brooke  v.  City  of    Philadelphia, 

N.  Y.  Supp.  12,  64  Hun  635,  65  Hun  162  Pa.  St.  123,  29  A.  387,34  W.  N.  C. 

145.  341. 
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forbidden  though  the  contract  from  which  it  arises  is  to  be 
performed  in  the  future,  if  the  present  indebtedness  equals  the 
constitutional  limit,  unless  the  annual  revenues  will  be  suffi- 
cient to  meet  the  obligations  incurred  at  the  time  they  are  to 
be  performed.' 

An  annual  sum,  to  be  paid  monthly,  for  lighting  streets  for 
a  limited  term,  is  not  the  incurring  of  a  new  indebtedness, 
within  the  meaning  of  the  constitution  of,  Pennsylvania  and 
the  act  of  1874,  restricting  municipal  indebtedness  to  two  per 
cent.,  of  the  last  assessed  valuation.' 

But  the  two  per  cent,  limit  imposed  by  the  constitution  up- 
on the  increase  of  municipal  indebtedness,  without  the  assent 
of  the  voters,  can  not  be  exceeded  by  successive  additions,  each 
less  than  two  per  cent." 

§  50.  Limitation  of  indebtedness  under  the  Soutli  Carolina 
constitution. — It  has  been  held  that  the  charter  of  a  municipal 
corporation,  permitting  it  to  issue  bonds  in  aid  of  the  construc- 
tion of  railroads  to  any  amount,  is  not  in  conflict  with  the  con- 
stitution of  South  Carolina  limiting  the  indebtedness  of  muni- 
cipal corporations  to  eight  per  cent,  of  their  taxable  property, 
since  the  provision  of  the  charter  will  be  held  to  operate  only 
within  the  constitutional  limit.' 

§  51.  Limitation  of  indebtedness  under  the  Texas  constitu- 
tion.— The  constitution  of  Texas  provides  that  no  city  shall 
ever  incur  a  debt  for  any  purpose  or  in  any  manner,  unless  at 
the  same  time  provision  is  made  for  the  levying  and  collecting 
of  a  tax  sufficient  to  pay  the  interest,  and  the  sinking  fund 
of  at  least  two  per  cent,  per  annum.  The  constitution  also 
provides  that  the  tax  to  be  levied  for  the  erection  of  pub- 
lic buildings  and  other  permanent  improvements  shall  not  ex- 
ceed twenty-five  cents  on  the  hundred  dollar  valuation  in  any 
one  year.  It  was  held  by  the  United  States  circuit  court  of 
appeals  that  the  power  of  a  city  to  create  debts  for  such  pur- 

'Nankivil  ».  Yeosock,  (Pa.)  7  Kulp  '  Pepper  ij.  Philadelphia,  181  Pa.  St. 

518.  566,  37  Atl.  E.  579. 

'  "Wade  V.  Borough  of  Oakmont,  165  '  Town   of   Darlington  v.  Atlantic 

Pa.  St.  479,  30  A.  959.  Trust  Co.,  68  Fed.  R.  849. 


60  MUNICIPAL    SECURITIES.  §  52 

poses  is  limited  to  a  sum  upon  which  the  interest,  together  with 
two  per  cent,  for  the  sinking  fund,  will  not  exceed  the  revenue 
derived  from  the  tax  of  twenty-five  cents  on  the  hundred  dol- 
lars.' 

§  52.  Limitation  on  the  creation  of  debts  by  providing  for 
interest  and  sinking  fnnd. — A  contract  whereby  a  city  agrees 
to  pay  a  certain  sum  for  the  erection  of  a  bridge,  one-half  on 
the  delivery  of  the  material,  and  the  remainder  on  completion 
and  acceptance  of  the  bridge,  creates  a  debt  within  the  provis- 
ions of  the  constitution  of  Texas,  which  provides  that  no  city 
shall  create  any  debt  unless  at  the  same  time  provision  is  made 
by  taxation  for  payment  of  its  interest  and  creation  of  a  sink- 
ing fund,  and  is,  therefore,  invalid  if  no  such  provision  is 
made  at  the  time  of  its  execution,  notwithstanding  payment  of 
the  contract  price  is  secured  by  the  proceeds,  paid  into  the  city 
treasury,  or  bonds  issued  for  the  purpose,  in  accordance  with 
the  provisions  of  a  city  charter  requiring  creation  of  a  fund  for 
payment  of  interest  and  as  a  sinking  fund  by  special  tax. 
.Neither  can  the  debt  created  by  such  contract  be  regarded  as  a 
current  expense  of  the  city,  payable  out  of  the  current  reve- 
nues. And  where  such  contract  is  void,  as  contravening  the 
provisions  of  the  constitution,  the  contractors  can  not  recover 
from  the  city  the  value  of  the  bridge,  as  upon  an  implied  con- 
tract.' 

§  53.    Constitntional  provisions  of  West  Virginia  construed. 

— The  constitution  of  West  Virginia  provides  that,  "No  county, 
city,  school  district  or  municipal  corporation  shall  hereafter 
be  allowed  to  become  indebted,  in  any  manner  or  for  any  pur- 
pose, to  an  amount,  including  existing  indebtedness,  in  the 
aggregate  exceeding  five  per  centum  on  the  value  of  the  taxa- 
ble property  therein,  to  be  ascertained  by  the  last  assessment 
for  state  and  county  taxes  previous  to  the  incurring  of  such  in- 
debtedness." 

'  Millsaps  V.  City  of  Terrell,  60  Fed.     (Tex.),  9  S.  W.  R.  593 ;   Nolan  Co.  v. 
R.  193;    Francis  v.  Howard  Co.,  50    State  (Tex.),  17  S.  W.  B.  823. 
Fed.  B.  44;  City  of  Terrell  v.  Dissaint        *  Berlin  Iron  Bridge  Co.  v.  City  of 

San  Antonio,  62  Fed.  R.  882. 
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In  construing  this  constitutional  provision  the  supreme 
court  of  appeals  of  West  Virginia  held  that  it  applies  to 
any  debt  created  by  contract,  express  or  implied;  any  vol- 
untary incurring  of  any  liability  to  pay  in  any  manner  or 
for  any  purpose  when  the  given  limit  of  indebtedness  has  been 
reached.  It  may  be  a  debt  payable  in  the  future  as  well  as 
one  payable  presently;  one  payable  upon  some  contingency, 
such  as  the  delivery  of  property  as  well  as  for  property  already 
delivered.  When  the  contingency  happens  the  debt  becomes 
fixed.  It  exists.  It  only  differs  from  an  unqualified  promise 
in  the  manner  in  which  it  is  created.  And  since  the  purpose 
of  the  debt  is  expressly  excluded  from  consideration,  it  can 
make  no  difference  whether  the  debt  be  for  necessary  current 
expenses  or  for  something  else.  Thus,  where  a  city  was  in- 
debted up  to  the  limit  fixed  by  the  constitution  it  can  not 
carry  on  its  operations  on  credit  within  the  meaning  of  credit 
in  the  constitution,  in  any  manner  or  for  any  purpose,  but 
must  pay  during  the  current  year  with  funds  in  hand,  or  with 
funds  already  legally  levied.  And  a  city  thus  indebted  can 
not  increase  its  indebtedness  beyond  the  constitutional  limit 
by  contracting  for  an  electric  apparatus  and  plant,  and  such 
indebtedness  being  forbidden,  a  contract  out  of  which  it  arises, 
although  executory,  is  also  forbidden.  The  end  aimed  at  is 
prohibited,  which  carries  with  it  the  prohibition  of  the  means 
directly  and  appropriately  designed  and  adapted  for  its  accom- 
plishment. After  reviewing  numerous  authorities,  the  learned 
court  said:  "The  effect  of  this  constitutional  inhibition 
is  to  require  cities  indebted  to  the  limit  fixed  by  the  consti- 
tution to  carry  on  the  corporate  operations  while  so  indebted 
upon  the  cash  system  and  not  upon  credit  to  any  extent  and 
for  any  purpose."  * 

§  54.  Constitutional  provisions  of  Montana,  Wyoming  and 
Wisconsin  construed. — Where,  in  defense  to  an  action  to  en- 
join  the  city  from  carrying  out  a  contract  for  paving,  on  the 

^Spilman  v.  City  of  Parkersburg,  ty  Court,  33  W.  Va.  789 ;  11  S.  E.  R. 
35  W.  Va.  605 ;  List  v.  City  of  Wheel-  34 ;  County  Court  v.  Boreman,  34  W. 
ing,  7  W.  Va.  501 ;  Brannon  v.  Coun-    Va.  362,  12  S.  E.  R.  490. 
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ground  that  it  is  in  violation  of  the  constitution  of  Montana, 
limiting  the  indebtedness  of  a  city,  defendants  set  up  that  the 
cost  of  the  paving  is  payable  out  of  a  special  fund  assessed 
against  the  abutting  land,  and  does  not  constitute  a  liability  of 
the  city,  defendants  must  show  that  proper  steps  have  been 
taken  to  assess  the  abutting  land  for  the  paving,  and  that  the 
contractor  has  expressly  agreed  to  accept  the  fund  raised  by 
such  assessment,  and  has  waived  all  right  to  hold  the  city 
liable  for  the  cost  of  paving.' 

The  refunding  of  the  bonded  indebtedness  of  a  school  dis- 
trict is  not  the  creation  of  a  debt  within  the  provisions  of  the 
constitution  of  Wyoming,  providing  that  no  debt  in  excess  of 
the  taxes  of  the  current  year  shall  be  created  by  any  munici- 
pality, unless  the  proposition  shall  have  been  submitted  to 
and  approved  by  a  vote  of  the  people  thereof.* 

Constitutional  and  statutory  restrictions  upon  the  amount  of 
bonded  indebtedness  which  a  school  district  or  other  munici- 
pality may  incur  are  inapplicable  to  bonded  debts  created  before 
the  passage  of  any  restrictions  as  to  such  indebtedness.' 

Where  improvement  bonds  of  a  city  declared  that  it  "ac- 
knowledges itself  indebted  to,  and  promises  to  pay  the  bearer 

hereof  the  sum  of dollars,  lawful  money  of   the  United 

States,"  and  that  they  were  made  payable  out  of  the  proceeds 
of  the  improvement  assessment  chargeable  on  the  property  ben- 
efited, and  that  they  were  issued  on  the  faith  and  security  of  such 
assessments,  it  was  held  that  the  city  was  bound  absolutely 
for  the  payment  of  the  bonds,  though  it  might  be  reimbursed 
from  the  payment  of  the  improvement  assessments,  and  that 
they  constituted  municipal  indebtedness,  within  the  meaning 
of  the  constitution  of  Wisconsin,  prohibiting  a  municipality 
from  incurring  an  indebtedness  exceeding  five  per  cent,  of  the 
value  of  the  taxable  property  therein.* 

'Atkinson  v.   City  of    Great  Falls  in  Montana.    Palmer  ?j.  City  of  Hel- 

16  Mont.  372,  40  Pac.  R.  877.  ena,  19  Mont.  61,  47  Pac.  R.  209. 

2 Miller  v.  School  District  No.  3  in  'Miller  v.  School  District  No.  3  in 

CarbonCo.,5W;yo.217,  39Pac.  E.  879.  Carbon  Co.,  5  Wyo.  217,  39  Pac.  R. 

Nor  is  the  refunding  of  old  city  bonds  879. 

by  new  ones  the  creation  of  any  new  *  Fowler  v.  City  of  Superior,  85  Wis. 

indebtedness  within  the  prohibition  411,  54  N.  W.  R.  800.     But  see  post, 

§§  64,  65. 


§  55     ,  CONSTITUTIONAL    LIMITATIONS.  63 

§  55.    Constitutional   provisions  of    Wasliington  construed. 

— The  provision  of  the  constitution  of  Washington,  that 
no  county  shall  become  indebted  in  any  manner  to  an 
amount  exceeding  one  and  one-half  per  cent,  of  the  taxable 
property  in  such  county  without  the  assent  of  three-fifths  of 
the  voters  therein,  does  not  authorize  the  county  commission- 
ers to  incur  an  indebtedness  up  to  one  and  one-half  per  cent.' 
in  addition  to  any  indebtedness  which  may  have  been  incurred 
before  such  provision  took  effect.  Nor  does  such  provision 
authorize  the  commissioners  to  submit  to  the  people  the  ques- 
tion of  validating  any  purported  indebtedness  they  had  at- 
tempted to  incur  in  excess  of  the  constitutional  limit.' 

Where  the  constitution  provided  that  any  indebtedness  con- 
tracted strictly  for  municipal  purposes,  and  now  owing  by  any 
city  organized  prior  to  the  adoption  of  the  constitution,  is  here- 
by validated  and  declared  a  binding  obligation  upon  the  city, 
when  the  only  ground  of  its  invalidity  is  that  it  exceeds  the 
amount  authorized  by  the  charter,  and  provided  in  a  further 
clause  that  there  must  be  a  popular  vote  if  the  excess  reached 
beyond  one  and  one-half  per  cent,  of  the  taxable  property  of 
the  city,  it  was  held  that  where  a  city  has  done  an  act  be- 
yond its  statutory  powers,  but  within  the  powers  which  it  is 
competent  for  the  legislature  to  confer  upon  it,  the  act  may  be 
validated  by  a  curative  statute.* 

Where  the  charter  of  a  city  authorized  the  city  council  to  is- 
sue local  improvement  bonds,  and  contained  a  provision  that 
they  shall  be  paid  for  by  the  city  from  the  proceeds  of  the  as- 
sessment in  the  improvement  districts,  "  and  the  city  shall  be 
liable  for  the  payment  of  both  principal  and  interest,  *  *  *" 
it  was  held  that  such  bonds,  when  issued,  will  constitute  a  part 
of  the  city's  general  and  primary  indebtedness,  and  an  ordi- 
nance attempting  to  make  it  liable  only  in  the  event  of  the 
failure  to  collect  the  assessments  is  invalid  ;  and  the  bonds 
can  not  be  issued  when  the  amount  would  increase  the  debt  of 
such  city  in  violation  of  the  constitutional  provision  forbid- 
ding any  city  to  become  indebted  to  an  amount  exceeding  one 

'  Eehmke  v.  Goodwin,  2  Wash.  676,        ^  Baker  v.  City  of  Seattle,  2  Wash. 
27  Pac.  E.  473.  576,  27  Pac.  E.  462. 
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and  one-half  per  cent,  of  its  taxable  property,  except  by  the 
consent  of  three-fifths  of  its  voters.' 

Under  the  constitution  of  Washington,  which  ordains  that  no 
city  shall  "  for  any  purpose  "  become  indebted  "  in  any  man- 
ner "  to  an  amount  exceeding  one  and  one-half  per  cent,  of  the 
taxable  property  without  the  assent  of  three-fifths  of  its  voters, 
it  has  been  held  that  the  indebtedness  for  water  and  sewerage 
purposes  is  no  part  of  the  general  indebtedness  of  the  city  and 
need  not  be  considered  in  determining  whether  the  city  has 
already  reached  the  constitutional  limitation  of  general  indebt- 
edness." 

The  constitutional  provision  against  a  city  incurring  any  in- 
debtedness in  excess  of  one  and  one-half  per  cent,  of  the  value 
of  the  taxable  property  within  its  limits,  is  not  the  source  of 
the  city's  power  to  incur  indebtedness  but  a  limitation  on  such 
power.  And,  hence,  a  newly  incorporated  city  has  the  power  to 
incur  indebtedness  before  the  value  of  its  taxable  property  is 
ascertained,  the  presumption  being  that  it  is  acting  properly  in 
so  doing.  The  fact  that  after  the  valuation  of  property  is 
taken  by  county  oflBcers  a  portion  thereof  is  segregated  from 
the  balance  of  the  county  by  the  incorporation  of  a  city  does 
not  prevent  the  valuation  of  the  property  so  segregated  from 
being  the  basis  on  which  to  estimate  the  limit  on  the  city's  in- 
debtedness until  the  regular  city  assessment  for  the  succeeding 
year  is  completed  and  becomes  effective.  Where  a  liability  is 
incurred  by  a  city  when  its  total  indebtedness,  including  such 
liability,  is  within  the  constitutional  limit,  the  fact  that  a  sub- 
sequent valuation  of  the  city's  property  for  taxation  reduces 
the  former  valuation  so  as  to  increase  the  city's  debt  beyond  the 
limit  will  not  invalidate  warrants  thereafter  issued  to  evidence 
such  liability.' 

'  Austin  V.  City  of  Seattle,  2  Wash.  450.    But  see  German,  etc.,  Bank  v. 

667,  27Pac.K.557.  But  it  is  otherwise  City  of  Spokane,   17  "Wash.    313,  49 

where  the  bonds  are  payable  only  out  Pac.  R.  542. 

of  the  assessment.    Baker  v.  Seattle,  ^Austin  v.  City  of  Seattle,  27  Pac. 

2  Wash.  576,  27  Pac.  E.  462.    The  city  R.  557. 

may,  however,  be  liable  where  it  neg-  '  Childa    v.    City    of   Anacortes,  5 

ligently    fails    to  provide  the    fund.  Wash.  452,  32  Pac.  R.  217. 
Bank  v.  Port  Townsend,    16  Wash. 
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§  56 .  The  term '  'indebtedness"  defined. — In  a  well-considered 
case  the  supreme  court  of  Indiana  reviewed  all  the  Iowa  and 
Illinois  cases,  and  many  others,  and  defined  "indebtedness" 
as  follows:  "By  'indebtedness'  in  this  connection,  we  mean 
an  agreement  of  some  kind  by  the  city  to  pay  money  where  no 
suitable  provision  has  been  made  for  the  prompt  discharge  of 
the  obligation  imposed  by  the  agreement.  It  was  obviously 
the  intention  of  the  legislature  in  submitting,  and  of  the  people 
in  adopting,  the  thirteenth  article  of  the  constitution,  to  arbi- 
trarily restrict  the  power  of  municipal  corporations  to  contract 
debts  to  a  limited  per  centum  of  their  taxable  property,  and  to 
require,  when  that  limit  of  indebtedness  has  been  reached, 
that  such  corporation  shall  be  prepared  to  pay  for  whatever 
value  they  may  obtain  without  the  incurring  of  any  further  in- 
debtedness for  any  purpose  whatever."  ' 

The  supreme  court  of  appeals  of  West  Virginia  has  defined 
the  term  "indebtedness"  as  follows:  "By  the  term  'indebt- 
edness' as  here  used,  is  meant  the  state  of  being  by  voluntary 
obligation,  express  or  implied,  under  the  legal  liability  to  pay 
in  the  present,  or  at  some  future  time,  for  something  already 
received,  or  for  something  yet  to  be  furnished  or  rendered. 
This  includes  every  kind  of  indebtedness,  no  matter  in  what 
manner  created,  or  voluntarily  brought  about,  or  for  what 
purpose;  whether  it  be  for  municipal  self  preservation  or 
not;  whether  for  pure  air,  pure  water,  good  light,  clean 
and  convenient  and  safe  streets  and  sidewalks;  whether  it  be 
payable  now  or  hereafter,  payable  quarterly  or  annually,  or  at 
any  date  running  on  for  thirty-four  years;  whether  for  current 
expenses  or  fixed  and  definite  debts  and  charges;  whether  for 
personal  property,  real  property,  leasehold  or  freehold.  It  is 
none  the  less   indebtedness,  created  in  some  manner  and  for 

'Sackett  v.  City  of   New  Albany,  R.   1018.    A  debt  denotes  not  only 

88  Ind.  473;   2  Am.  and  Eng.  Corp.  the  obligation  of  the  debtor  to  pay,  but 

Cases,  85 ;  45  Am.  B.  467.     See,  also,  the  right  of  the  creditor  to  receive 

Mitchell  County  v.  City  Nat.   Bank  and  enforce  payment.  State  v.  Hawes, 

(Tex.),43  S.  W.  E.  880;  Burnham  i).  112  Ind.   323;    Crowder  v.  Town  of 

City  of  Milwaukee  (Wis.),  73  N.  W.  Sullivan,  128  Ind.  486. 
MuN.  Sb.— 5 
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some  purpose,  and  is  within  the  provision  and  the  bar  of  the 
constitution.'" 

§  57.  As  to  the  time  the  debt  is  incurred. — Where  a  munic- 
ipal corporation  enters  into  a  contract  to  pay  a  sum  of  money 
when  certain  work  shall  be  done  and  accepted,  the  obligation 
thereby  assumed  will  constitute  a  debt,  within  the  meaning  of 
the  constitutional  limitation  of  its  power  to  incur  indebtedness. 
Such  indebtedness  will  be  regarded  as  having  been  incurred 
from  the  date  of  the  contract,  and  not  postponed  to  the  time  of 
the  completion  and  acceptance  of  the  work.* 

§  58.  What  is  essential  to  the  creation  of  debt. — It  is  essen- 
tial to  the  idea  of  a  debt  that  an  obligation  should  have  arisen 
out  of  a  contract,  express  or  implied,  which  entitles  the  holder 
thereof  unconditionally  to  receive  from  the  promisor  a  sum  of 
money  which  the  latter  is  under  a  legal  or  moral  duty  to  pay 
without  regard  to  any  future  contingency.  Hence,  assessments 
for  street  improvements  and  the  like  are  upheld  on  the  ground 
that  adjacent  property  upon  which  the  cost  of  improvement  is 
assessed  is  enhanced  in  value  to  an  amount  equal  to  the  sum 
assessed  against  it,  and  that  the  owners  have  received  peculiar 
benefits  which  the  citizens  do  not  share  in  common.  The  mu- 
nicipality, as  such,  is  not  benefited  by  the  improvement,  and 
there  is,  therefore,  under  the  law,  neither  legal  nor  moral  ob- 
ligation to  pay.  The  moral  and  legal  duty  of  the  city  to  pay 
depends  upon  the  contingency  or  condition  of  the  special  fund 
out  of  which  payment  is  to  be  made.  If  the  ofl&cers  of  the  city 
discharge  the  duties  devolved  upon  them  by  the  statute,  their 

'  Spilman  v.  City  of  Parkersburg,  '  Culbertson  v.  City  of  Fulton,  127 
35  W.  Va.  605,  14  S.  E.  E.  279.  But  111.  30 ;  Thomson-Houston  Co.  v.  New- 
it  is  held  that  indebtedness  includes  ton,  42  Fed.  E.  723.  But  see  Keihl  v. 
only  the  face  of  the  outstanding  obli-  City  of  South  Bend,  76  Fed.  R.  921. 
gation  and  not  future  interest.  City  As  elsewhere  shown,  however,  this 
of  Ashland  v.  Culbertson  (Ky.),  44  S.  rule,  in  many  instances,  does  not  ap- 
W.  E.  441.  For  further  explanations  ply  to  a  contract  to  pay  water  rental 
of  this  term  see  Keihl  v.  City  of  South  for  a  long  period  in  installments 
Bend,  76  Fed.  E.  921 ;  Beard  v.  City  where  there  is  no  debt  until  the 
of  Hopkinsville,  95  Ky.  239,  44  Am.  St.  money  is  earned. 
E.  222,  and  note,  and  23  L.  E.  A.  402, 
and  note. 
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power  over  the  subject  is  exhausted.     They  are  not  authorized 
to  .create  an  indebtedness  against  the  city  as  such.' 

§59.  Implied  power  to  incur  indebtedness.  —  Where  the 
constitution  of  the  state  provides  that  no  municipal  corporation 
shall  become  indebted  in  any  manner  or  for  any  purpose  be- 
yond a  certain  per  centum  of  its  taxable  property,  the  prohibi- 
tion is  as  effectual  against  implied  as  well  as  express  indebted- 
ness, and  is  as  binding  in  equity  as  at  law.^ 

§  60.  Manner  of  ascertaining  the  value  of  taxable  property 
as  basis  of  indebtedness. — By  the  Iowa  constitution  the  limit 
of  indebtedness  is  fixed  by  reference  to  the  last  state  and 
county  "tax  list."  Thus  where  the  assessment  roll  for  the 
current  year  had  been  filed  with  the  county  auditor,  having 
been  equalized  by  the  county  board  of  equalization  prior 
thereto,  and  the  tax  lists  themselves  were  not  completed  until 
after  the  voting  of  the  bonds,  it  was  held  by  the  supreme  court 
that  the  validity  of  the  vote  was  to  be  determined  by  the  tax 
list  of  the  preceding  year,  although  the  assessment  rolls  had 
been  made  up  previous  to  the  vote.' 

It  is  the  assessment  as  finally  fixed  by  the  state  board  of  equal- 
ization that  must  govern  in  determining  the  basis  of  the  limi- 
tation of  the  power  to  create  municipal  indebtedness.  Thus, 
a  city  contracted  for  the  construction  of  water-works  in 
August,  1887,  by  which  it  was  to  pay  for  the  works  when 
completed  and  accepted,  the  sum  of  $11,619.  The  equalized 
value  of  the  taxable  property  in  the  city  was  not  fixed  until 
October  1, 1887.     It  was  held  by  the  supreme  court  of  Illinois, 

'  Quill  V.  City  of  Indianapolis,  124  the  enabling  statute  evidently  intends 

Ind.  292 ;   Sackett  v.  City  of  New  Al-  bonds  to  be  general  obligations  of  the 

bany,  88  Ind.  473 ;    City  of  New  Al-  municipality,  they  will  be  so  consid- 

bany  v.  McCulloch,  127  Ind.  500,  505;  ered,  even  though,  for  additional  se- 

City  of  Valparaiso  v.  Gardner,  97  Ind.  curity;  they  are  made  a  lien  upon  a 

1 ;  Comrs.  ■».  Jackson,  165  111,  17 ;  City  specific  fund.    Woodbridge  v.  City  of 

of  Clinton  v.  Walliker,  98  Iowa  655,  68  Duluth,  57  Minn.  256,  59  N.  W.  E.  296. 

N.  W.  B.  431 ;  City  of  Galveston  v.  '  Litchfield  v.  Balloa,  114  IT.  S.  190. 

Heard,  54  Tex.  420 ;  Baker  v.  Seattle,  2  '  Wilkinson  v.  Van  Orman,  70  Iowa 

"Wash.  576, 27  Pac.E.  462 ;  Davis  v.  City  230. 
of  Des  Moines,  71  Iowa  500.  But  where 
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that  the  valuation  of  the  property  for  the  year  1886  governed 
as  to  the  limitation  of  the  amount  of  corporate  indebtedness 
allowed  to  be  incurred,  and  the  valuation  for  that  year  being 
$209,061,  the  city  was  prohibited  from  incurring  any  greater 
indebtedness  than  $10,453.05,  being  five  per  cent,  upon  the 
preceding  year's  assessment,  and  that  the  debt  in  excess  of 
that  sum,  being  $1,165.95,  was  void,  but  up  to  $10,453.05 
was  valid  and  enforcible.' 

In  a  city  in  Nebraska,  where  the  assessed  valuation  for  the 
year  1887  was  $190,493,  and  in  June,  1888,  the  council  of  the 
city  submitted  to  the  voters  thereof  a  proposition  to  issue 
$20,000  in  bonds,  to  construct  water-works,  the  taxes  being 
limited  to  seven  mills  on  the  dollar  for  the  assessed  valuation, 
the  election  was  held  on  the  6th  day  of  July,  1888,  the  neces- 
sary majority  being  in  favor  of  the  issuance  of  the  bonds,  but 
at  the  time  of  the  election  the  valuation  of  property  in  the 
city,  as  returned  by  the  assessor,  was  reduced  to  $158,541. 
It  was  held  by  the  supreme  court  of  that  state  that  the  issue 
of  $20,000  in  bonds  was  in  excess  of  the  power  conferred,  and 
that  such  bonds  were  unauthorized. 

Mr.  Justice  Maxwell,  delivering  the  opinion  of  the  court, 
said  :  ' '  The  taxes  for  such  bonds  are  to  be  based  upon  the 
assessment  at  the  time  the  bonds  are  issued.  In  a  new  state 
like  this,  where  as  a  general  rule,  property  is  constantly  advanc- 
ing in  value,  it  can  not  be  supposed  that  the  legislature  in 
passing  the  act  in  question  intended  to  permit  the  issue  of 
bonds,  the  interest  on  which  should  exceed  seven  mills  on  the 
dollar  valuation.  The  evident  purpose  was  to  prevent  the  im- 
position of  a  burdensome  tax.  As  the  bonds  were  issued  under 
statutory  power,  the  statute  is  the  measure  of  authority  of  the 
city  council  in  the  premises.  The  fact  that  the  proposition 
was  based  upon  the  assessment  of  1887  and  considered  valid, 
we  submit  does  not  aid  the  relator,  as  at  the  time  of  the  elec- 
tion the  assessed  valuation  did  not  justify  the  city  in  issuing 
the  amount  of  bonds  then  fixed  upon.     The  amount  of  bonds 

'  Culbertson  v.  City  of  Fulton,  127    District,  47  Mich.  226 ;  Mix  v.  People, 
111.  30 ;  McPherson  v.  Foster-Bros.,  43    72  111.  241. 
Iowa  48 ;  Stockdale  v.  Wayland  School 
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to  be  issued  is  to  be  determined  by  the  assessed  valuation  at 
the  time  of  the  election."  ' 

The  supreme  court  of  the  United  States,  in  construing  the 
constitutional  provision  of  Nebraska,  limiting  municipal  in- 
debtedness in  a  case  in  which  the  validity  of  certain  bonds 
were  drawn  in  question,  declared  that :  "In  determining  the 
limited  power  there  were  necessarily  two  factors,  the  amount 
of  the  bonds  to  be  issued,  and  the  amount  of  the  assessed 
value  of  the  property  for  purpose  of  taxation.  ******* 
No  recital  involving  the  amount  of  the  assessed  value  of  taxes 
of  the  property  to  be  assessed  for  the  payment  of  the  bonds 
can  take  the  place  of  the  assessment  itself,  for  it  is  the  amount 
as  fixed  by  reference  to  that  record  that  is  made  by  the  consti- 
tution the  standard  for  measuring  the  limit  of  municipal 
power."' 

In  construing  the  constitutional  provision  of  Illinois  as  to 
the  manner  of  determining  the  amount  of  taxable  property  as 
a  basis  of  creating  indebtedness,  the  supreme  court  of  the 
United  States  held  that  "  in  determining  whether  the  consti- 
tutional limit  of  indebtedness  has  been  exceeded  by  a  munici- 
pal corporation,  an  inquiry  would  always  be  necessary  as  to 
the  amount  of  the  taxable  property  within  its  boundaries. 
Such  inquiry  would  be  solved,  not  by  information  derived  from 
individual  officers  of  the  municipality,  but  only  in  the  mode 
prescribed  in  the  constitution ;  that  is,  by  reference  to  the  last 
assessment  for  state  and  county  taxes  for  the  year  preceding 
the  issuing  of  the  bonds.  The  purchaser  of  the  bonds  was  cer- 
tainly bound  to  take  notice  not  only  of  the  constitutional  lim- 
itation upon  municipal  indebtedness,  but  of  such  facts  as  the 
authorized  official  assessments  disclosed  concerning  the  valua- 
tion of  taxable  property  within  the  city. ' '  ° 

In  construing  the  limitation  found  in  the  constitution  of 
Colorado,  the  supreme  court  of  the  United  States  declared  that 
"  the  standard  of  validity  is  created  by  the  constitution.     In 

'State    V.  Babcock,   20    Neb.  522;  Sutliff    v.  Commissioners,   14717.   S. 

State  II.  Babcock,  24  Neb.  642.  230. 

*Dixon   Co.  D.  Field,  lllU.  S.   83;  'Buchanan  v.  Litchfield,  102  U.  S. 

Boon  Tp.  V.  Cummins,  142  U.  S.  366 ;  278. 
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that  standard  two  factors  are  to  be  considered,  one  the  amount 
of  the  assessed  value,  and  the  other  the  ratio  between  the  as- 
sessed value  and  the  debt  proposed.  These  being  exactions 
from  the  constitution  itself,  it  is  not  within  the  power  of  the 
legislature  to  dispense  with  them,  either  directly  or  indi- 
rectly.'" 

§  61.  Ascertaining  the  amonnt  of  indebtedness. — In  ascer- 
taining the  amount  of  indebtedness  which  may  be  created  by 
a  municipality  within  the  meaning  of  the  constitutional  pro- 
vision, bonds  issued  in  aid  of  a  railroad  are  to  be  included 
among  its  liabilities. 

Thus,  in  Texas,  where  the  amount  of  bonds  which  a  city  is 
authorized  to  issue  to  pay  off  its  existing  indebtedness  incurred 
in  making  public  improvements,  erecting  buildings,  improv- 
ing streets,  etc.,  is  limited  to  six  per  cent,  of  the  value  of  the 
city's  taxable  property,  in  ascertaining  the  amount  of  bonds 
outstanding,  those  issued  in  aid  of  a  railroad  are  to  be  in- 
cluded, and  the  sum  of  money  in  the  city  treasury  applicable 
to  the  bonds  could  not  properly  be  deducted.^ 

Where  the  constitution  of  the  state  provides  that  no  city, 
county,  town  or  precinct,  municipality  or  other  subdivision  of 
the  state  shall  ever  make  donations  to  any  railroad  or  other 
work  of  internal  improvement,  unless  a  proposition  so  to  do 
shall  have  first  been  submitted  to  the  qualified  electors  thereof 
at  an  election  by  authority  of  law,  with  a  proviso  that  such 
donations  of  a  county,  with  the  donations  of  such  subdivisions 
in  the  aggregate,  shall  not  exceed  ten  per  cent,  of  the  assessed 
valuation  of  such  county,  it  is  held  that  in  ascertaining  the 
amount  of  donations  already  made  by  a  county,  including  its 
subdivisions,  to  railroads  or  other  works  of  internal  improve- 
ment, for  the  purpose  of  seeing  whether  another  proposed  do- 
nation, aggregated  with  those  already  made,  would  be  within 
the  statutory  and  constitutional  limit  of  ten  per  cent,  of  the 

'Lake  Co.  u.  Rollins,  130 U.  S.  662;  'City  of  Waxahachie  v.  Brown, 67 
Lake  Co.  v.  Graham,  130  TJ.  S.  674;  Tex.  519;  17  Am.  &  Eng.  Corp.  Cases, 
Dooa  Tp.  V.  Cummins,  142  U.  S.  366.      348.    But  see  note  5,  infra. 
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assessed  valuation  of  the  county,  unpaid  interest  due  on  such 
previous  donations  should  not  be  considered.' 

But  uncollected  taxes  and  special  assessments  may  be  re- 
garded as  available  for  current  expenses  up  to  the  time  of  the 
annual  tax-sale,  although  after  that  time  the  city  must  prove 
that  they  have  no  value  before  they  will  be  included  in  deter- 
mining the  power  of  the  city  to  make  a  contract  for  necessary 
supplies." 

Interest  coupons  attached  to  municipal  bonds  do  not  form 
part  of  the  principal  debt  so  as  to  invalidate  the  bonds  as  issued 
in  violation  of  a  constitutional  provision  prohibiting  an  indebt- 
edness in  excess  of  five  per  cent,  of  the  valuation  of  the  taxa- 
ble property  therein.' 

The  constitutional  limitation  is  aimed  at  an  actual  and  real 
indebtedness  and  not  a  merely  apparent  and  theoretical  one, 
and  where  a  sinking  fund  is  provided  which  can  only  be  de- 
voted to  the  payment  of  outstanding  bonds,  such  fund  includ- 
ing bonds  therein,  which  have  been  purchased  or  redeemed, 
even  though  they  have  not  been  formerly  canceled,  should  not 
be  considered  as  part  of  the  actual  indebtedness,*  and  it  has 
even  been  held  that  such  bonds  and  money  in  the  sinking 
fund  should  be  deducted  from  the  total  amount  of  outstanding 
bonds.' 

§  62.  Limitations  npon  the  power  to  issue  bonds  for  public 
improvements. — The  constitution  of  Illinois  forbids  any  mu- 
nicipal corporation  to  become  indebted,  in  any  manner  or  for 
any  purpose,  to  an  amount  exceeding  five  per  centum  on  the 

'  Jones  V.  Hurlburt,   13  Neb.  125 ;  =  Kelly  v.  City  of  Minneapolis,  63 

State  V.  Lancaster  Co.,  6  Neb.  214;  Minn.  125,  65  N.  W.  R.  115.    But  see 

Monadnock  R.  R.  Co.  v.  Peterborougb,  City  of  "Waxahachie  v.  Brown,  67  Tex. 

49  N.  H.  281;  Town  of  "Weyauwega  v.  519,  4  S.  W.  R.  207;  Elser  v.  City  of 

Ayling,  99  U.  S.  112.  Ft.  Worth, Tex.  — ,  27  S.  W.  R. 

'  City  of  Council  Bluffs  v.  Stewart,  739;  Montague  «.  English,119  Cal.  225, 

51  Iowa  385 ;   French  v.  City  of  Bur-  51  Pac.  R.  327 ;  Weaver  v.  San  Fran- 

lington,  42  Iowa  614.  cisco.  111  Cal.  319,  43  Pac.  R.  972. 

'Durante.  Iowa  Co.,  1  Woolw.  (C.  The    amount    of  cash  on    hand  and 

C.)  69,  8  Fed.  Cases  117,  per  Miller,  J.  available  assets  should  be  subtracted. 

'Bank  v.  Grace,  102  N.  Y.  313,  7  N.  Crogster  o.   Bayfield  County  (Wis.), 

E.  R.  162 ;  Brooke  v.  City  of  Philadel-  74  N.  W.  R.  635. 
phia,  162  Pa.  St.  123,  29  Atl.  R.  387. 
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value  of  the  taxable  property  therein,  to  be  ascertained  by  the 
last  assessment  for  state  and  county  taxes,  previous  to  the  in- 
curring of  such  indebtedness.  Thus,  a  city  indebted  beyond 
the  constitutional  limit  entered  into  a  contract  for  lighting  its 
street  at  a  certain  price,  payable  monthly  in  warrants  on  the 
fund  appropriated  for  that  purpose.  In  construing  this  con- 
tract it  was  held  that  warrants  drawn  on  the  treasurer  for  gas 
furnished  before  the  levy  of  the  tax  were  illegal ;  but  otherwise 
as  to  gas  furnished  after  the  levy,  the  city  having  the  right  to 
pay  for  it  at  the  contract  price.' 

In  defining  what  constituted  an  indebtedness  within  the 
meaning  of  the  constitutional  provision  of  that  state  the  court 
has  held  that  if  a  contractor  undertaking  contemplates,  in  any 
contingency,  a  liability  to  pay,  when  the  contingency  occurs 
the  liability  is  absolute,  the  debt  exists  and  it  differs  from  a 
present  unqualified  promise  to  pay  only  in  the  manner  by 
which  the  indebtedness  was  incurred.  And  since  the  purpose 
of  the  debt  is  expressly  excluded  from  consideration,  it  makes 
no  difference  whether  the  debt  be  for  necessary  current  ex- 
penses, or  for  something  else.* 

Thus,  the  city  of  Quincy,  by  an  ordinance,  entered  into  a 
contract  with  Edward  Prince  for  the  erection  of  water-works 
within  its  corporate  limits,  agreeing  to  pay  an  annual  sum  for 
the  use  of  water  to  extinguish  fires,  and  a  further  annual  sum 
for  each  fire  hydrant  used  by  the  city.  The  water-works  were 
constructed  in  accordance  with  the  requirements  of  the  ordi- 
nance, and  the  terms  of  the  agreement  were  mutually  observed 
for  several  years,  when  the  city,  assuming  that  the  contract 
had  been  entered  into  on  its  part  without  competent  authori- 
ty, declined  further  compliance  with  the  terms  of  the  contract, 
and  so  notified  Prince.  This  resulted  in  a  suit  by  Prince 
against  the  city  for  damages  for  breach  of  the  contract.  The 
city  pleaded  in  bar  of  the  action  that  at  the  time  of  the  making 
of  the  contract  with  Prince  it  was,  and  ever  since  has  contin- 
ued to  be,  indebted  in  an  aggregate  sum  of  more  than  five  per 
cent,  of  the  value  of  its  taxable  property.     To  that  Prince  re- 

'  City  of  East  St.  Louis  o.  Flanni-        '  City  of  Springfield  v.  Edwards,  84 
gan,  26  111.  App.  449.  111.  626 ;  Law  v.  People,  87  111.  385. 
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plied  that  the  several  sums  of  money  stipulated  to  be  paid  by 
the  city  pertained  to  the  ordinary  expenses  of  the  government 
and  the  administration  of  its  municipal  affairs  ;  that  said  sev- 
eral sums  of  money,  when  taken  together  with  the  other  ex- 
penses necessarily  incurred  in  carrying  on  the  city  govern- 
ment, were  within  the  limits  of  the  current  expense  of  the 
city.  Whether  the  defense  to  the  action  was  well  taken  de- 
pended upon  the  construction  to  be  given  to  section  12,  of 
article  9,  of  the  constitution  which  ordains  that  "  no  county, 
city,  township,  school  district  or  Other  municipal  corporation, 
shall  be  allowed  to  become  indebted  in  any  manner  or  for  any 
purpose  to  an  amount,  including  existing  indebtedness,  in  the 
aggregate  exceeding  five  per  centum  on  the  value  of  the  taxable 
property  therein,  to  be  ascertained  by  the  last  assessment  for 
state  and  county  taxes  previous  to  the  incurring  of  such  in- 
debtedness." While  the  provision  of  the  constitution  just 
cited  declares,  in  clear  and  emphatic  terms,  that  a  city  or  other 
municipality  whose  existing  indebtedness  already  exceeded 
the  constitutional  limit,  as  in  the  case  at  bar,  shall  not  be- 
come further  indebted  "  in  any  manner  or  for  any  purpose," 
it  was  seriously  contended  by  counsel  for  appellant  that,  not- 
withstanding such  indebtedness  was  beyond  the  constitutional 
limit,  under  the  peculiar  circumstances  of  the  municipality, 
it  might  become  indebted  for  supplies  to  meet  its  ordinary 
wants  and  necessities.  The  court  held  to  so  construe  the  con- 
stitution would  be  to  add  a  provision,  in  the  nature  of  an  ex- 
ception to  the  constitution,  which  the  framers  of  that  instru- 
ment did  not  see  proper  to  insert.  That  is  not  permissible,  as 
is  well  settled  by  an  unbroken  current  of  authorities,  where 
the  language  of  the  law  is  clear  and  unambiguous,  as  in  the 
case  under  consideration,  except  where  to  give  effect  to  the 
language  used  according  to  its  literal  terms  would  lead  to  a 
gross  absurdity  or  manifest  wrong  or  inconsistency,  which 
courts  will  not  impute  to  legislative  bodies.  That  such  con- 
sequences will  flow  from  the  giving  effect  to  this  provision  of 
the  constitution  according  to  the  obvious  meaning  of  the  lan- 
guage in  which  it  is  conceived  will  hardly  be  claimed  by  any 
one.     The  object  and  purpose  of  the  framers  of  the  constitution 
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in  adopting  this  provision,  said  the  court,  have,  on  more  than 
one  occasion,  received  the  deliberate  and  mature  consideration 
of  this  court,  and  we  do  not  feel  called  upon  to  repeat  what  we 
have  already  said  upon  the  subject,  but  will  content  ourselves 
with  a  reference  to  the  cases  containing  the  previously  ex- 
pressed views  of  this  court  in  relation  to  it.' 

The  issue  of  bonds  by  a  city  for  the  purpose  of  erecting  pub- 
lic improvements,  such  as  water- works,  from  which  it  is 
expected  the  city  will  derive  a  revenue,  has  been  held  in  Iowa 
to  be  an  indebtedness  within  the  meaning  of  the  constitutional 
prohibition,  notwithstanding  the  city  will  acquire  valuable 
property  which  will  be  equal  to  the  amount  of  the  loss  and 
productive  of  revenue.  Chief  Justice  Miller,  speaking  for  the 
court,  said:  "The  fact  that  the  property  for  which  the  debt 
is  contracted  is  valuable  and  a  source  of  profit  or  revenue  does 
not  remove  or  change  the  character  of  the  indebtedness.  The 
purchaser,  having  become  bound  to  pay,  has  incurred  an  in- 
debtedness which  he  may  be  compelled  to  pay.  Being  thus 
bound  he  is  in  debt,  no  matter  what  amount  of  property  he 
may  have  received  in  consideration  for  his  obligation.  He 
has  become  indebted  for  its  purchase.'" 

And  if  the  indebtedness  has  reached  the  limit  the  city  can 
not  enter  into  an  agreement  to  pay  a  stated  sum  as  rent  for  a 
market-house,  if  its  annual  revenues  are  insufficient  over  and 
above  the  interest  of  its  indebtedness  and  the  ordinary  expenses 
of  the  city  to  meet  the  rent  proposed  to  be  paid.  Thus,  the 
constitution  of  Pennsylvania  provides  that  the  debt  of  any  city 
shall  never  exceed  a  fixed  limit.  The  city  of  Erie,  after  its 
debt  had  reached  that  limit,  made  a  contract  for  the  erection 
of  a  market-house  for  the  use  of  the  city,  for  which  the  city 
was  to  pay  the  owner  an  annual  rent  calculated  at  six  per  cent, 
on  the  cost  of  the  building  and  the  value  of  the  land  for  a 
period  of  twenty-five  years,  during  which  the  city  had  liberty 
to  purchase  the  property.  This  contract  was  held  to  create  a 
debt  within  the  meaning  of  the  constitutional  prohibition.' 

'Prince  v.  City  of  Quincy,  105  111.  »  Scott  u.  Davenport,  34  Iowa  208; 

138,  44  Am.  R.  785;  City  of  Spring-  Freeman  u.  Burlington,   42  Iowa  614. 

field  V.  Edwards,  84  Til.  626 ;  Law  v.  '  Appeal  of  City  of  Erie,  91  Pa.  St. 

People,  87  111.  385.  398. 
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In  Wisconsin  it  has  been  held  that  under  section  3,  article 
11,  of  the  state  constitution,  where  a  city  is  already  indebted 
in  a  sum  exceeding  five  per  centum  of  the  value  of  the  taxable 
property  therein,  it  can  not  incur  a  further  indebtedness  for 
building  a  court-house  or  for  any  other  purpose,  and  a  tax 
levied  to  pay  such  further  indebtedness  is  void.' 

A  contract  in  California  for  the  construction  of  a  wagon-road 
where  the  indebtedness  had  reached  the  constitutional  limit 
was  held  to  be  invalid/ 

So,  in  Missouri,  a  contract  for  remodeling  and  building  ad- 
ditions to  a  court-house,  where  the  indebtedness  was  equal  to 
the  amount  permitted  by  the  limitation  of  the  constitution, 
was  held  invalid." 

The  constitution  of  Maryland  contains  a  provision  that  "no 
debt  shall  be  created  by  the  mayor  and  city  council  of  Balti- 
more," unless  it  shall  be  first  sanctioned  by  the  legislature 
and  approved  by  the  voters  of  the  city.  The  city,  being  the 
owner  of  a  large  amount  of  stock  in  the  Baltimore  and  Ohio 
Railroad  Company,  without  previous  legislative  authority  or 
the  approval  of  the  voters  passed  an  ordinance  to  provide  for 
the  raising  of  one  million  dollars  by  hypothecating  its  railroad 
stock,  and  for  the  investment  of  the  same  in  the  bonds  of  an- 
other railroad  company  whose  road  was  in  process  of  contrac- 
tion. The  validity  of  this  ordinance  being  drawn  in  question, 
the  court  considered  it  to  be  plain  that  the  constitutional  pro- 
vision quoted  was  intended  to  prohibit  the  city  from  aiding  in 
the  construction  of  works  of  internal  improvement  without  the 
previous  assent  of  the  legislature,  and  of  a  majority  of  the  voters 
of  the  city;  and  that  the  ordinance  (notwithstanding  the  ingeni- 
ous use  of  the  phrase  raising  instead  of  borrowing  money,  and  the 
further  provision  that  the  parties  furnishing  the  money  should 
look  for  its  repayment  exclusively  to  the  stock  pledged,  and 
that  the  city  should  not  be  responsible  for  any  deficit)  did 
create  a  debt  within  the  meaning  of  the  constitution,  and  was, 
therefore,  void.'" 

■  Hebard  v.  Ashland  Co.,  55  Wis.       '  Book  v.  Earl,  87  Mo.  246. 
145.  *  Baltimore  «.  Gill,  31  Md.  375. 

'  People  V.  Johnson,  6  Cal.  499. 
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The  law  of  Texas  authorizing  the  issue  of  bonds  to  build  a 
court-house,  which  declares  that  the  county  shall  not  issue  a 
larger  number  of  bonds  than  can  be  liquidated  in  ten 
years  by  an  annual  tax  of  one-fourth  per  cent,  upon  the  taxa- 
ble property  in  the  county,  has  been  held  a  limitation  upon 
the  section  which  authorizes  the  issue  of  such  bonds  "  in  such 
amount  as  may  be  necessary."  ' 

The  establishment  by  the  city  of  a  water  department  for  the 
supply  of  water  to  the  city  and  its  inhabitants  is  a  "  city  pur- 
pose "  within  the  meaning  of  a  constitutional  provision  of 
New  York  that  "  no  city,  town  or  village  shall  be  allowed  to 
incur  any  indebtedness  except  for  county,  city,  town  or  village 
purposes."  * 

A  section  of  the  act  ' '  to  establish  and  maintain  a  water  de- 
partment in  and  for  the  city  of  Syracuse"  provided  for  the 
issuance  of  bonds  by  the  city  of  Syracuse  in  aid  of  the  estab- 
lishment and  maintenance  of  a  water  department,  and  made 
the  bonds  payable  more  than  twenty  years  from  the  date  of 
the  issue,  but  provided  for  no  sinking  fund  for  their  retire- 
ment at  maturity.  It  was  held  that  such  section  was  not  in 
violation  of  the  constitution  of  New  York,  which  provides 
that  "no  county  containing  a  city  of  over  one  hundred-  thou- 
sand inhabitants,  or  any  such  city,  shall  be  allowed  to  become 
indebted  to  an  amount,  which,  including  existing  indebtedness, 
shall  exceed  ten  per  cent,  of  the  assessed  valuation  of  the  real 
estate  subject  to  taxation,"  and  that  such  section  "shall  not 
be  construed  to  prevent  the  issue  of  bonds  to  provide  for  the 
supply  of  water,  but  the  terms  of  "such  bonds  "  shall  not 
exceed  twenty  years,  and  a  sinking  fund  shall  be  created  on 
the  issuance  of  such  bonds  for  their  redemption,"  it  not 
affirmatively  appearing  that  Syracuse  contained  more  than 
one  hundred  thousand  inhabitants  and  that  its  existing  in- 
debtedness exceeded  ten  per  centum  of  the  assessed  valuation 
of  its  real  estate  subject  to  taxation.' 

'Francis  ■».  Howard  Co.,  50  Fed.  R.  ^Comstock  «.  City  of  Syracuse,  5 

44;   Euesell  v.  Cage,  66  Tex.  428,  1  S.  N.  Y.  Supp.  874. 

W.  R.  270 ;    Holland  Co.  v.  State,  17  ^  Comstock  v.  City  of   Syracuse,  5 

S.  "W.  E.  826.  N.  Y.  Supp.  874. 
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The  construction  and  operation  by  a  city  of  a  plant  for  the 
supply  of  an  electric  light  to  the  city  and  its  inhabitants  is  a 
city  purpose  within  the  meaning  of  the  constitution  of  New 
York  prohibiting  cities  from  incurring  indebtedness  except  for 
city  purposes.' 

§  63.  Limitation  of  indebtedness  for  water  and  light  by  pay- 
ment in  yearly  installments. — Where  a  municipal  corporation 
contracts  for  a  usual  and  necessary  thing,  such  as  water  or 
light,  and  agrees  to  pay  for  it  annually  as  furnished,  the  con- 
tract does  not  create  an  indebtedness  for  the  aggregate  sum  of 
all  the  yearly  installments,  since  the  debt  for  each  year  .does 
not  come  into  existence  until  the  compensation  for  each  year 
has  been  earned.'' 

Justice  Elliott,  delivering  the  opinion  of  the  court  in  this 
case,  uses  the  following  language:  "If  municipal  corpora- 
tions can  not  contract  for  a  long  period  of  time  for  such  things 
as  light  and  water,  the  result  would  be  disastrous,  for  it  is 
matter  of  common  knowledge  that  it  requires  a  large  outlay  of 
money  to  provide  machinery  and  appliances  for  supplying 
towns  and  cities  with  light  and  water,  and  that  no  one  will 
incur  the  necessary  expense  for  such  machinery  and  appli- 
ances if  only  short  periods  are  allowed  to  be  provided  for  by 
contract.  The  courts  can  not  presume  that  the  legislature 
meant  to  so  cripple  the  municipalities  of  the  state  as  to  prevent 
them  from  securing  light  upon  reasonable  terms,  and  in  the 
ordinary  mode  in  which  such  a  thing  as  electric  light  or  gas 
is  obtained.  But  it  is  unnecessary  to  discuss  this  point  at 
greater  length,  for  we  regard  the  law  upon  it  as  settled  by  the 
adjudged  cases."" 

The  necessity  for  water-works  constitutes  no  justification  or 

'Hequembourg  ».  City  of  Dunkirk,  Louis  v.  East  St.  Louis,  98  111.  416; 

2  N.  Y.  Supp.  447.  Budd  «.  Budd,  59  Fed.  E.  735;    Ap- 

'  Crowder  v.  Town  of  Sullivan,  128  peal  of  City  of  Erie,  91  Pa.  St.  398 ; 

Ind.  487-8.  Grant  v.  City  of  Davenport,  36  Iowa 

^  Crowder  ».  Town  of  Sullivan,  128  396;   Lamar  Water,  etc.,  Co.  v.  City 

Ind.     486;      City  of    Valparaiso    v.  of  Lamar,  140  Mo.  145,  39  S.  W.  R. 

Gardner,  97  Ind.  1,   and  authorities  768;    Stedman  v.   City  of  Berlin, — 

cited ;   City  of  New  Albany  v.  McCul-  Wis.  — ,  73  N.  W.  R.  57. 
loch,  127  Ind.  500;    City  of  East  St. 
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excuse  for  the  violation  of  a  constitutional  or  statutory  prohi- 
bition. But  it  has  been  held  that  a  contract  entered  into  by  a 
city  for  the  supply  of  water  for  a  term  of  years  at  a  fixed  an- 
nual rate  is  one  relating  to  the  ordinary  expenses  of  the  city, 
and  the  rate  agreed  to  be  paid  is  not  an  indebtedness  prohib- 
ited by  the  constitution.' 

Where  a  city  ordinance  in  Iowa  authorizes'  the  construction 
of  water-works  within  a  city,  and  provides  that  the  city  shall 
have  the  right,  when  its  financial  condition  may  permit,  to 
purchase  the  works,  this  is  not  an  incurring  of  indebtedness 
within  the  provisions  of  the  constitution.* 

In  Illinois  it  has  been  held  that  if  a  city  enters  into  a  con- 
tract for  lighting  its  streets  for  a  term  of  years,  the  agreed 
price  therefor  to  be  paid  monthly,  and  the  sum  payable  in  any 
one  year  is  not  in  excess  of  the  limitation,  the  contract  is  not 
prohibited,  although  the  sum  payable  during  the  whole  term 
may  be  in  excess  of  the  authorized  amount  of  indebtedness 
within  the  meaning  of  the  constitutional  limitation.' 

drants,  which  the  city  agreed  to  pur- 
chase from  a  water-works  company, 
was  to  be  paid  in  annual  installments 
during  the  period  of  twenty-one  years, 
the  fact  that  the  entire  purchase-price 
exceeded  the  city's  limit  of  indebted- 
ness has  been  held  not  to  render  the 
contract  void,  because  it  did  not  cre- 
ate a  present  indebtedness  at  the  time 
the  contract  was  made,  and  no  appro- 
priation was  necessary  at  the  time  of 
the  execution  of  the  contract  or  before 
entering  into  the  same.  Carlyle  Wa- 
ter, Light  and  Power  Co.  v.  City  of 
Carlyle,  31  111.  App.  325.  But  where 
there  is  a  purchase,  the  price  to  be 
paid  in  installments,  the  general  rale 
is  that  an  indebtedness  is  at  once  in- 
curred to  the  full  amount.  Brown  v. 
Corry,  175  Pa.  St.  528,  34  Atl.  R.  854; 
Earles  v.  Wells,  94  Wis.  285,  68  N.  W. 
R.  964 ;  Ironwood  Waterworks  Co.  v. 
Trebilcock,  99  Mich.  454,  58  N.  W.  R. 
371.  See,  also.  Trump,  etc.,  Co.  v. 
Village  of  Buchanan  (Mich.),  74  N.W. 
R.  466. 


'  Grant  v.  Davenport,  36  Iowa  396; 
Creston  Waterworks  Co.  v.  City  of 
Creston,  101  Iowa  687, 70  N.W.  R.  739 ; 
TJtica  V.  Utica  Water  Co.,  31  Hun 
(N.  Y.)  426. 

*  Burlington  Water  Co.  v.  Wood- 
ward, 49  Iowa  58.  So,  in  Wisconsin, 
Stedman  v.  City  of  Berlin,  —  Wis.  — , 
73  N.  W.  R.  57. 

'  East  St.  Louis  v.  East  St.  Louis  G. 
L.  &  C.  Co.,  98  111.  415,  38  Am.  R.  97. 
In  Prince  v.  Quincy,  105  111.  138,  2 
Am.  &  Eng.  Corp.  Cases,  66,  and  44 
Am.  R.  785,  this  case  is  referred  to. 
The  court  said :  "That  was  a  suit  for 
gas,  and  in  answer  to  the  claim  that 
the  city  had  already  under  this  pro- 
vision of  the  constition  exhausted  its 
power  to  contract  corporate  indebted- 
ness, it  is  distinctly  stated  in  the 
opinion  in  that  case  that  it  did  not 
aflBrmatively  appear  that  at  the  time 
the  gas  was  furnished  the  city  was  in- 
debted beyond  the  constitutional  lim- 
it and,  hence,  a  recovery  was  per- 
mitted."   Where  the  price  of  five  hy- 
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§  64.  Limitation  of  indebtedness  as  to  street  improyement 
bonds  or  certificates. — Bonds  or  certificates  issued  under  the 
provisions  of  the  act  of  March  8,  1889,  of  the  laws  of  Indiana, 
entitled  ' '  An  act  concerning  powers  and  duties  of  cities  and 
incorporated  towns  and  providing  the  mode  and  manner  of 
making  street  and  alley  improvements,"  etc.,  do  not  create  an 
indebtedness  within  the  inhibition  of  the  state  constitution  de- 
claring that  no  municipal  corporation  shall  become  indebted  to 
an  amount  in  excess  of  two  per  cent,  of  its  taxable  property. 
The  bonds  issued  by  the  city  for  the  purpose  of  raising  money 
with  which  to  pay  for  the  improvement,  or  issued  to  the  con- 
tractor in  payment  for  the  work,  bear  the  name  of  the  street  or 
alley  improved  or  sewer  constructed,  and  are  payable  out  of 
the  special  street  improvement  fund  to  be  accumulated  from 
assessments  made  against  the  property  benefited,  and  hence  no 
indebtedness  arises  against  the  city.' 

The  fact  that  a  city  has  already  exhausted  its  constitutional 
power  to  incur  a  debt  can  not  be  shown  to  defeat  a  proceeding 
by  it  to  improve  a  street  by  special  assessment  in  part,  and 
partly  by  general  taxation.  That  question  can  not  arise  until 
the  city  seeks  to  borrow  money  or  incur  an  indebtedness  in 
that  regard.' 

A  contract  made  by  a  city  whose  indebtedness  has  already 
reached  the  constitutional  limit  by  which  a  contractor  agrees  to 
construct  a  sewer  and  to  accept  in  payment  of  the  contract 
price  certificates  assessing  the  benefits  against  the  property 
benefited,  does  not  create  any  liability  on  the  part  of  the  mu- 
nicipality, and  is  not  within  the  constitutional  prohibition  of 
the  statute  of  Iowa.' 

Indeed  it  is  a  general  rule  that  obligations  payable  only  from 
special  assessments,  of  this  nature,  do  not  constitute  an  in- 

'  Quill  V.  City  of  Indianapolis,  124  146;    Chamberlain  v.  City  of  Cleve- 

Ind.  292;   Board  v.  Fallen,  111  Ind.  land,  34  Ohio  St.  551. 

410 ;  Strieb  v.  Cox,  111  Ind.  299 ;  Board  *  Railway  Co.  v.  The  City  of  Jeffer- 

V.  Hill,  115  Ind.  316;  State  v.  Hawes,  sonville,  114  111.  562. 

112  Ind.  323 ;  Mayor  v.  Gill,  31  Md.  '  Davis  v.  Des  Moines,  71  Iowa  500, 

375;  Heick  v.  Voight,  110  Ind.   279j  32  N.  W.  E.  470. 
Hammett  v.  Philadelphia,  65  Pa.  St. 
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debtedness  of  the  municipality  within  the  meaning  of  the  con- 
stitutional or  statutory  prohibition.' 

§  65.  Liluitation  as  to  free  gravel  road  bonds. — Bonds  is- 
sued by  a  board  of  county  commissioners  for  the  purpose  of 
raising  money  to  pay  for  the  construction  of  a  free  gravel  road, 
do  not  constitute  an  indebtedness  against  the  county  within 
the  inhibition  of  the  state  constitution  of  Indiana.' 

§  66.  Limitation  upon  the  power  to  issne  bonds  to  bnild 
school-house. — ^A  municipal  corporation  can  not,  under  the  con- 
stitution of  Indiana,  issue  bonds  to  obtain  funds  with  which 
to  rebuild  a  school-house,  when  the  issuance  of  the  bonds  will 
create  a  debt  in  excess  of  two  per  centum  of  the  taxable  value 
of  the  property  within  the  corporate  limits  of  the  corporation.' 

§  67.  Indebtedness  created  on  contracts  extending  into  the 
fntnre. — As  a  general  rule  it  has  been  held  that  the  prohibi- 
tion against  the  creation  of  indebtedness  beyond  a  certain 
amount  extends  to  debts  incurred  to  be  paid  on  a  future  day 
as  well  as  those  payable  at  once.* 

Thus,  it  has  been  held  that  a  debt  payable  in  the  future  is 
obviously  no  less  a  debt  than  if  payable  presently,   and  the 

'  In  addition  to  the  authorities  al-  '  Town  of  Winamac  v.  Huddleson, 

ready  cited,  see,  also,  City  of  Clinton  132  Ind.  217.     See,  also,  Wetmore  v. 

V.  Walliker,  98  Iowa  655,  68  N.  W.  E.  City  of  Oakland,  99   Cal.  146,  33  Pac. 

431;  Baker  v.  Seattle,  2  "^ash.  576;  E.  769;  Shaw  v.  Independent  School 

Goshen  Hy.  Comrs.  v.  Jackson,  165  Dist.,  77  Fed.  E.  277 ;  City  of  Eich- 

111.  17;  Kansas  City  t>.  Ward,  134  Mo.  mond  v.  Powell  (Ky.),  27  S.  W.  E.  1. 

172;  Kelly  ».  Minneapolis,  63  Minn.  But  compare  Todd  ».  City  of  Laurens,' 

125;  Little  v.  Portland,  26  Ore.  235;  —  S.  Car.  — ,  26  S.  E.  E.  682;  Wil- 

Denny  v.  City  of  Spokane,  79  Fed.  E.  son  v.  Board,  133  111.  443. 

719.  *  Law  V.  People,  87  111.  385 ;  Daven- 

'  Board  v.  Hill,  115  Ind.  316 ;  Strieb  port  v.  Kleinschmidt,  6  Mon.  502,  16 

V.  Cox,  111  Ind.  299;  Spidell  v.  John-  Am.  and  Eng.  Corp.  Cases,  301 ;  Wal- 

son,   128  Ind.   235;  Board  i-.  Eeeves,  lace  v.  San  Jose,   29  Cal.   180,  Niles 

148  Ind.  467,  46  N.  E.  E.  995;  Braun  Water-works  v.  Niles,  59  Mich.  311, 

t!.  Board,  66  Fed.  E.  476,  affirmed  in  11  Am.  and  Eng.  Corp.  Cases,  299; 

70  Fed.  E.   369.    But  see  Kimball  v.  Salem  Water  Co.  v.  Salem,  5  Ore.  29 ; 

Board,  21  Fed.  E.  145;  State  D.  Comrs.,  Spilman   v.   City  of    Parkersburg,  35 

37  Ohio  St.  526;  Fowler  v.  City  of  Su-  W.  Va.  605,  14  S.  E.  E.  279. 
perior,  85  Wis.  411,  54  N.  W.  E.   800. 
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debt  payable  on  a  contingency,  such  as  the  rendering  of  some 
service  or  the  delivery  of  property,  etc.,  is  some  kind  of  a  debt, 
and  therefore  within  the  constitutional  prohibition.  But  if 
a  contract  or  undertaking  contemplates  any  contingency  and 
liability  to  pay  when  the  contingency  occurs  the  liability  is  ab- 
solute, the  debt  exists,  and  differs  from  a  present  unqualified 
promise  to  pay  only  in  the  manner  by  which  the  indebtedness 
was  created.' 

So,  too,  it  has  been  held  that  where  a  contract  by  which  a 
city  agrees  to  pay  a  definite  amount  of  money  on  the  comple- 
tion of  certain  water-works,  creates  a  debt  against  the  city  for 
the  amount  to  be  paid  from  the  time  of  the  execution  of  such 
contract.  Justice  McGruder,  delivering  the  opinion  of  the 
court,  said:  "It  can  not  be  said  that  the  indebtedness  did  not 
come  into  being  until  the  work  was  completed  and  accepted  by 
the  city.  The  city  bound  itself  to  pay  for  the  work  before  it 
should  be  completed,  and  could  be  compelled  to  do  so  if  the 
work  should  be  done  according  to  the  contract.'" 

In  West  Virginia  it  was  held  that  where  an  indebtedness  of  a 
city  for  current  expenses  in  supplying  water  is  forbidden  as  being 
in  excess  of  the  constitutional  limit,  the  contract  upon  which 
it  arose,  though  in  itself  executory  and  creating  only  a  con- 
tingent liability,  is  also  forbidden.  Prohibition  of  the  end  is 
also  prohibition  of  the  directly  designed  appropriate  means. 
This  is  a  true  construction;  any  other  would  deprive  this  con- 
stitutional limitation  of  the  force  and  eflSiciency  indispensably 
required  to  prevent  or  cure  the  evil  aimed  at.' 

In  Montana  an  act  of  1883  amended  the  charter  of  the  city 
of"  Helena,  limiting  the  power  of  the  city  council  "to  incur 
indebtedness  on  behalf  of  said  city  for  any  purpose  whatever 
to  exceed  the  sum  of  $20,000."  It  was  held  that  a  contract 
which  binds  the  city  to  take  water  for  a  period  of  twenty  years 
from  the  contractor  at  an  annual  rental  of  $15,000,  where  the 
bonded  indebtedness  of  the  city  is  $19,500  and  the  fioating 

'  City  of  Springfield  v.  Edwards,  84  '  Spillman  v.  City  of  Parkersburg, 
111.  627.  35  W.  Va.  605,  14  S.  E.  R.  279. 

'Culbertson  v.  Fulton,  127  111.  30. 
M0N.  Se.— 6 
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indebtedness  over  $15,000,  is  in  violation  of  the  charter,  as 
such  a  contract  creates  indebtedness  within  the  meaning  of 
such  amended  act.' 

But  the  courts  in  New  York  and  Iowa  hold  that  the  obliga- 
tion under  a  contract  on  the  part  of  a  municipal  corporation 
to  pay  for  work  when  it  should  be  performed  in  the  future, 
does  not  constitute  indebtedness  within  the  meaning  of  the 
prohibition  until  the  actual  performance  of  the  work. 

Thus,  in  New  York,  a  municipality  entered  into  a  contract 
to  grade  and  pave  a  street.  The  contract  was  dated  July  5, 
1885,  and  the  work  was  to  be  performed  within  one  year ;  the 
time  of  completion  being  thereby  extended  beyond  the  existing 
political  year.  It  was  held  that  this  contract  did  not  violate 
the  provisions  of  the  charter,  which  prohibited  any  expendi- 
ture within  the  year  beyond  the  amount  authorized  to  be 
raised  to  defray  any  expenses  of  the  city,  including  all  debts 
due  from  it,  and  that  the  contract  did  not  create  a  debt  within 
the  meaning  of  that  provision  until  the  service  was  performed 
and  the  contractor  was  entitled  to  be  paid.' 

In  Iowa  the  supreme  court  held  that  the  constitution  applies 
not  only  to  a  present  indebtedness,  but  also  to  such  as  is  pay- 
able on  a  contingency  at  some  future  date,  or  which  depends, 
on  some  contingency  before  a  liability  is  created.  But  it  must 
appear  that  such  contingency  is  sure  to  take  place,  irrespective 
of  any  action  taken  or  option  exercised  by  the  city  in  the 
future.  That  is,  if  a  present  indebtedness  is  incurred,  or  ob- 
ligations assumed,  which,  without  further  action  on  the  part 
of  the  city,  has  the  e-ffect  to  create  an  indebtedness  at  some 
future  date,  such  are  within  the  inhibition  of  the  constitution. 
But  if  the  effect  of  the  indebtedness  depends  upon  some  act  of 
the  city,  or  upon  its  volition  to  be  exercised  or  determined  at 
some  future  date,  then  no  present  indebtedness  is  incurred, 
and  none  will  be  until  the  period  arrives  and  the  required  act 
or  option  is  exercised,  and  from  that  time  only  can  it  be  said 


•  Davenport    v.     Eleinschmidt,    6 ,      •  Weston  v.  Syracuse,  17  N.  Y.  110. 
Mont.  502, 13  Pac.  R.  249. 
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there  exists  an  indebtedness  within  the  meaning  of  the  con- 
stitutional provision.' 

Where  a  city  entered  into  a  contract  for  lighting  its  streets 
for  a  term  of  thirty  years,  the  agreed  price  to  be  paid  therefor 
,  to  be  monthly,  which  sum  for  any  one  year  was  not  in  excess 
of  the  constitutional  limitation,  but  taken  for  the  whole  term 
was  in  excess  of  the  debt  it  was  authorized  to  incur,  it  was 
held  by  the  supreme  court  of  Illinois  that  the  contract  was 
not  prohibited  by  the  constitutional  provision,  but  was  legal 
and  binding,  there  being  created  no  present  indebtedness  for 
the  whole  sum,  but  only  as  the  gas  should  be  supplied  from 
month  to  month.* 

§  68  Indebtedness  created  for  current  expenses  constmed 
by  various  state  courts. — In  some  of  the  states  it  has  been  held 
that  contracts  relative  to  the  ordinary  expenses  of  municipali- 
ties do  not  create  an  indebtedness  within  the  meaning  of  the 
constitutional  prohibition,  and  this  right  to  thus  apply  the 
current  revenues  to  the  defraying  of  ordinary  expenses  is 
founded  upon  the  principle  that  such  a  course  is  necessary  to 
the  life  of  the  municipality  and  to  the  successful  operation  of 
the  purposes  for  which  it  was  created.' 

In  Texas  it  has  been  held  that  issuing  warrants  for  the  pay- 
ment of  current  expenses  of  the  city  which  do  not  exceed  the 
current  revenues  derived  from  taxation,  is  not  the  creation  of 
a  debt  prohibited  by  section  5,  article  11,  of  the  state  constitu- 
tion, which  provides  that  no  debt  shall  ever  at  any  time  be 
created  by  any  city  unless  provision  is  made  for  the  collection 
of  a  tax  sufficient  for  the  payment  of  interest  and  of  a  sinking 
fund  of  two  per  cent.  Justice  Gaines  delivering  the  opinion 
of  the  court  said  :  "  A  debt  for  current  expenses  in  order  to 
be  valid  without  a  compliance  with  the  constitutional  and  stat- 
utory requirements  must  run  concurrently  with  the  current  ex- 

'  Burlington    Water   Co.  v.  Wood-  '  Grant  v.  Davenport,  36  Iowa  396 ; 

ward,  49  Iowa  58.  Corpus  Christi  v.  Woessner,  58  Tex. 

'East    St.   Louis  v.  East  St.  Louis  462;  State  v.  McCauley,  15  Cal.  429; 

Gas  Light  Co.,  98  111.  415.    See,  also.  People  v.  Pacheco  Co.,  27  Cal.  207. 
Keihl  V.  City  of  South  Bend,  76  Fed. 
R.  921,  36  L.  R.  A.  228. 
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penses  for  such  purposes,  and  such  a  debt  can  not  be  created, 
without  such  compliance,  which  matures  at  such  a  time  as 
would  make  it  a  charge  upon  the  future  revenues  of  the  city.'" 

The  constitution  of  Indi9,na  limiting  the  amount  of  indebt- 
edness of  any  political  or  municipal  corporation,  does  not  ap- 
ply to  water  to  be  paid  for  as  water  is  furnished,  provided  the 
contract  price  can  be  paid  from  the  current  revenues  as  the 
water  is  furnished,  without  increasing  the  corporate  indebted- 
ness beyond  the  constitutional  limit,  or  encroaching  upon 
funds  set  apart  to  other  purposes.  The  items  of  expense  essen- 
tial to  the  maintenance  of  corporate  existence,  such  as  light, 
water,  labor  and  the  like,  constitute  current  expenses,  payable 
out  of  current  revenues.  Hence  where  the  current  revenues 
are  sufficient  to  discharge  all  current  expenses  without  increas- 
ing the  indebtedness,  there  is  no  corporate  debt  incurred  for 
such  expenses.* 

In  Oklahoma  the  supreme  court  held  that  a  municipal  cor- 
poration has  the  implied  power  to  incur  indebtedness  when- 
ever it  is  necessary  to  do  so  to  carry  out  any  power  conferred 
upon  it,  unless  the  contracting  of  said  indebtedness  is  prohib- 
ited by  statute.' 

But,  in  Illinois,  a  city  or  other  municipal  corporation  is  ab- 
solutely prohibited  from  becoming  indebted  in  any  manner  or 
for  any  purpose  to  an  amount  including  existing  indebtedness, 
in  the  aggregate  exceeding  five  per  cent,  on  the  value  of  taxa- 
ble property  therein,  etc.  Under  this  provision  it  has  been 
held  that  when  such  municipality  shall  have  reached  the  limit 
prescribed  by.  the  constitution  it  is  prohibited  from  making  any 
contract  whereby  indebtedness  is  created,  even  for  the  neces- 

'City  of  Terrill  v.  Dessaint,  71  Tex.  614;   Burlington  Water  Co.  v.  Wood- 

770,  9  S.  E.  E.  593 ;  Corpus  Ohristi  v.  ward,   49  Iowa  58 ;   Scott  v.  City  ot 

Woessner,  58  Tex.  462.  Davenport,    34    Iowa    208 ;    State   v. 

^  City  of  Valparaiso  «.  Gardner,  97  McCaluley,    15   Cal.   429,    People   v. 

Ind.  1;  Sackett  ?).  City  of  New  Alba-  Pacheco,  27    Cal.  175;  Appeal  of  the 

ny,  88  Ind.  473 ;  East  St.  Louis  v.  East  City  of  Erie,  91  Pa.  St.  398 ;   City  of 

St.  Louis,  98  111.  415;  Prince  i).  City  of  Vincennes  v.  The  Citizens'  Gas  Light 

Quincy,  105  111.  138;  Dively  v.  City  of  Co.,  132  Ind.  114. 

Cedar  Falls,  27   Iowa  227;   Grant  v.  » Hoffman ».  County  Comrs.  (Okla.), 

City    of    Davenport,    36    Iowa    396 ;  41  Pac.  R.  566,  3  Okla.  325. 
French  v.  City  of  Burlington,  42  Iowa 
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sary  current  expenses  in  the  administration  of  the  affairs  and 
government  of  the  corporation.' 

The  supreme  court  of  appeals  of  "West  Virginia  has  held  that 
a  city  indebted  up  to  the  ^imit  fixed  by  the  constitution  can 
not  carry  on  its  operations  upon  credit  within  the  meaning  of 
credit  in  the  constitution,  in  any  manner  or  for  any  purpose, 
but  must  pay  during  the  current  year  with  funds  in  hand,  or 
with  funds  already  legally  levied.  And  a  city  thus  indebted 
can  not  increase  its  indebtedness  beyond  the  constitutional 
limit  by  contracting  for  an  electric  apparatus  and  plant,  and 
such  indebtedness  being  forbidden,  the  contract  out  of  which 
it  arose,  although  executory,  is  also  forbidden.  The  end  aimed 
at  is  prohibited,  and  this  carries  with  it  the  prohibition  of  the 
means  directly  and  appropriately  designed  and  adapted  for  its 
accomplishment.' 

The  constitution  of  Indiana  provides  that  "no  political  or 
municipal  corporation  shall  ever  become  indebted  in  any  man- 
ner pr  for  any  purpose,  to  an  amount  in  the  aggregate  ex- 
ceeding two  per  centum  on  the  value  of  the  taxable  property 
within  such  corporation,  to  be  ascertained  by  the  last  assess- 
ment for  state  and  county  taxes,  previous  to  the  incurring  of 
such  indebtedness;  and  all  bonds  or  obligations,  in  excess  of 
such  amount,  given  by  such  corporation,  shall  be  void.'" 

In  construing  this  provision  of  the  constitution  the  supreme 
court  of  Indiana  has  held  that  a  city  being  indebted  to  an 
amount  equal  to  two  per  centum  of  its  taxable  property,  is  pro- 
hibited from  issuing  an  order  on  its  treasury,  even  for  current 
expenses,  where  there  are  no  funds  in  the  treasury  which  may 
be  applied  to  its  payment,  and  may  be  enjoined  from   issuing 

'Prince  v.  Quincy,  105  111.  138,  2  rary  loans  of  money  for  current  ex- 
Am.  and  Eng.  Corp.  Cases,  66,  44  penses  are  ultra  vires  if  at  the  time 
Am.  R.  785;  Springfield  v.  Edwards,  they  were  issued  the  debt  of  the  mu- 
84111.626;  Fuller  v.  Chicago,  89  111.  nicipality  had  reached  the  constitu- 
282 ;  Law  v.  People,  87  111.  385 ;  Prince  tional  limit.  Law  v.  People,  87  111. 
V.  Quitocy,  128  111.  443,  26  Am.   and  385. 

Eng.    Corp.    Cases,    498;     Fuller    v.  "Spilman  v.   City  of  Parkersburg, 

Heath,   89  111.   296.     So  it  has  been  35  W.  Va.  603,  14  S.  E.  E.  279. 

held  in  Illinois  that  certificates  of  in-  'Article  13,  of  the  State  Constitu- 

debtedness  issued  to  procure  tempo-  tion,  adopted  March  14,  1881. 
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such  an  order  when  one  is  about  to  be  issued,  and  no  provision 
has  been  made  for  its  payment.' 

§  69.  Power  to  incur  indebtedness  in  anticipation  of  reve- 
nues.— Notwithstanding  the  fact  that  the  indebtedness  of  a 
municipality  has  exceeded  the  limit  prescribed  by  the  constitu- 
tion, revenues  may  be -appropriated  in  anticipation  of  the  re- 
ceipt thereof.^ 

Thus  an  act  in  Nevada  directing  that  the  state  treasurer  set 
apart  from  the  first  moneys  coming  into  the  general  fund  a 
specific  fund  as  a  legislative  fund,  and  which  requires  a  state 
treasurer  to  draw  his  warrant  on  said  fund  in  favor  of  the  mem- 
bers and  attachees  of  the  legislature,  does  not  create  an  indebt- 
edness within  the  meaning  of  the  state  prohibition,  and  it  is 
not  necessary  to  the  validity  of  such  statute  that  funds  to  meet 
the  appropriation  should  be  in  the  treasury.' 

A  statute  in  California  which  authorizes  the  commissioners 
to  contract  for  the  erection  of  a  building,  and  appropriate?  for 
that  purpose  the  requisite  sum,  thus  anticipating  the  expenses 
of  any  liability  on  the  part  of  the  state,  is  within  the  prohibi- 
tion against  increasing  the  indisbtedness  of  the  state  beyond 
a  specified  sum.* 

But  a  statute  which  authorizes  the  collection  of  a  special  tax 
and  appropriates  and  sets  apart  the  moneys  derived  therefrom 
for  the  payment  of  coupons  on  bonds  issued  by  railroad  com- 
panies, does  not  create  a  debt  within  the  meaning  of  the  con- 
stitutional prohibition  of  Calif  or  nia.° 

In  Georgia,  however,  a  statute  authorizing  commissioners  to 
contract  for  the  erection  of  a  public  building  is  held  invalid 
if  it  fails  to  make  provision  simultaneously  for  the  payment 
of  the  costs. 

'  Sackett  v.  The  City  of  New  Alba-  v.  Edwards,  84  111.  626 ;  Law  v.  People, 

ny,  88  Ind.  473.  87  111.  385;   Fuller  v.  Heath,  89   111. 

*  State    V.  Parkinson,    5  Nev.    15;  296. 

East  St.  Louis  v.  Flannigan,   26  111.  '  State  v.  Parkinson,  5  Nev.  15. 

App.  449;  State  v.  McCauley,  15  Cal.  'Koppikus  v.  State  Commissioners, 

429 ;  People  v.  Brooks,  16  Cal.  1 ;  Peo-  16  Cal.  248. 

pie  V.  Pacheco,  27  Cal.  175;  People  v.  '  People  v.  Pacheco,  27  Cal.  175. 
May,  9  Colo.  404;  City  of  Springfield 
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In  Ohio  it  has  been  held  that  a  contract  binding  the  state  to 
pay  specific  sums  at  certain  dates  without  revenues  provided  or 
appropriations  to  meet  such  sums,  is  within  the  constitutional 
provision.' 

The  only  manner  in  which  revenues  already  levied  and  to 
be  collected  can  be  anticipated  by  a  municipality  without  be- 
coming indebted,  is  said  to  be  by  the  drawing  of  a  warrant 
after  the  tax  has  been  levied,  which  will  have  the  legal  effect 
and  operate  as  a  contract  between  the  corporation  and  the 
person  receiving  it,  that  the  municipality  shall  thereby  incur 
no  liability.  The  effect  of  the  warrant  must  be  to  impose  the 
duty  upon  the  proper  officers  to  collect  and  pay  over  the  tax 
in  accordance  with  the  appropriation,  and  the  remedy  for  any 
failure  in  that  regard  must  be  against  the  officers  and  not 
against  the  corporation.^ 

The  warrant  drawn  against  the  tax  levied  must  operate  as 
an  assignment  without  imposing  any  liability  upon  the  cor- 
poration." 

Thus,  in  Colorado,  it  has  been  held  that  a  warrant  upon  a 
county  treasurer,  issued  after  the  constitutional  limit  has 
been  reached,  which  is  general  in  form,  and  does  not  purport 
to  be  payable  to  any  particular  fund  or  out  of  the  revenues  of 
the  tax  for  any  specified  year,  is  simply  an  evidence  of  indebt- 
edness within  the  meaning  of  the  constitutional  prohibition.' 

In  Illinois  a  warrant,  directed  and'  addressed  to  the  city 
treasurer,  directing  him  to  pay  to  the  creditor  or  bearer  a  cer- 
tain sum  and  charge  to  the  appropriation  for  a  certain  depart- 
ment, is  an  evidence  of  city  indebtedness  and  not  an  anticipa- 
tion of  the  tax  levied  for  that  year.  To  operate  as  an  anticipation 
the  warrant  should  be  specifically  drawn  against  the  uncol- 
lected tax  of  the  particular  year  and  fund  to  which  the  money 
was  advanced,  and  not  against  the  general  fund  or  other  funds 
in  the  treasury." 

'  State  V.  Medberry,  7  Ohio  St.  522.       'People  ».  May,  9  Colo.  404. 

*  City  of  Springfield  C.Edwards,  84  'Fuller  o.  City  of  Chicago,  89  111. 
111.  626 ;  Law  v.  People,  87  111.  385.  282. 

»Law».  People,  87  111.  385;   People 
V.  May,  9  Colo.  404. 
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So,  too,  it  has  been  held  in  Illinois  that  a  certificate  on 
which  it  appears  that  a  person  has  advanced  to  the  city  a  cer- 
tain sum  to  meet  the  current  expenses  of  the  year  for  which 
an  appropriation  has  been  made,  and  that  such  sum  will  be 
paid  to  the  lender  at  the  office  of  the  city  treasurer  with  in- 
terest out  of  the  tax  levied  for  said  fiscal  year,  said  tax  levy 
having  been  heretofore  actually  made,  and  ordering  the  city 
treasurer  to  make  payment  and  charge  the  general  appropria- 
tion fund,  is  an  evidence  of  corporate  indebtedness,  and  con- 
stitutes an  obligation  to  the  city  within  the  meaning  of  the 
constitutional  limitation,  its  payment  not  being  limited  solely 
to  taxes  levied  for  the  particular  fund.' 

And  where  warrants,  which  on  the  face  appropriate  taxes 
levied  to  their  payment,  are  issued  after  the  limit  of  indebted- 
ness has  been  reached,  they  are  to  be  construed  in  the  same 
manner  as  if  it  were  written  out  on  the  face  that  no  city  can 
make  a  valid  contract  by  which  it  can  become  indebted  be- 
yond the  constitutional  limit,  and  that  even  for  meeting  its 
necessary  current  expenses  no  city  can  anticipate  the  collection 
of  taxes  for  such  purposes  unless  the  taxes  for  that  purpose  be 
actually  levied,  and  then  only  by  exchange  of  a  warrant  drawn 
upon  the  proper  fund,  to  be  paid  out  of  the  tax  when  collected, 
for  the  thing  for  which  the  warrant  is  given,  and  that  by 
making  this  exchange  the  city  can  not  lawfully  incur  any  lia- 
bility, but  the  owner  of  the  warrant  must  rely  solely  upon  the 
ability  and  fidelity  of  the  revenue  officers  in  the  collectiou  and 
payment  of  the  money  mentioned  in  the  warrant.''  To  illus- 
trate, a  warrant  was  drawn  in  the  following  terms  in  antici- 
pation of  the  collection  of  taxes,  namely  "  from  the  tax  of  the 
year  1887  appropriated  and  levied  for  the  police  department 

when  received  by  you  pay  A.  B.  or  bearer,  the  sum  of , 

being  for  services  rendered  and  payable  out  of  the  appropria- 
tion for  said  department,  and  charge  the  same  to  the  police 
department.  The  taxes  to  be  collected  for  account  of  this  fund, 
are  specifically  appropriated,  set  apart  and  pledged  for  the 
amount  of  this  and  all  warrants  drawn  thereon,  which  war- 

'  Fuller  V.  City  of   Chicago,  89  111.        '  Fuller  v.  Heath,  89  111.  296. 
282. 


§  70  CONSTITUTIONAL   LIMITATIONS.  89 

rants  do  not  exceed  eighty-five  per  cent,  of  the  appropriation 
made  therefor."  The  supreme  court  of  Illinois  held  that  such 
a  warrant  imposed  no  liability  upon  the  city,  and  was  not, 
therefore,  an  evidence  of  indebtedness  within  the  constitutional 
provision.' 

And  it  has  been  held  by  the  supreme  court  of  Nevada  that 
the  addition  of  an  interest  clause  to  such  a  warrant  does  not 
have  the  effect  of  bringing  it  within  the  meaning  of  the  con- 
stitutional provision.^ 

But,  while  the  courts  have  held  that  revenues  which  are  ab- 
solutely certain  to  be  received  by  the  collection  of  a  tax  may  to 
some  extent  be  anticipated,  the  rules  should  not  be  so  far 
relaxed  as  to  impair  the  force  of  a  constitutional  provision,  or 
nullify  its  spirit.  Thus  it  has  been  held  in  Iowa,  that  when  it 
takes  revenues  of  two  years  to  pay  the  indebtedness  incurred 
in  one,  or  previously,  the  constitutional  limitation  should  be 
applied  to  the  contracting  of  any  further  indebtedness.  "If 
the  ordinary  revenues  are  not  sufficient  for  the  payment  of 
the  current  expenses,  improvement  of  the  streets  must  be 
postponed  for  a  time.  «  *  *  The  diversion  of  the  money 
was  an  appropriation  of  the  money  without  the  authority  of 
law,  and  where  the  tax-payers  complain  of  such  diversion  the 
court  is  unwilling  to  sanction  any  such  proceeding.  No  such 
subterfuge  can  be  permitted  to  prevail  for  the  purpose  of  up- 
holding an  otherwise  unconstitutional  indebtedness.  '" 

§  70.  Salary  of  public  officer  when  an  indebtedness  within 
the  meaning  of  the  constitution. — The  payment  of  the  salary 
of  a  public  ofiicer  whose  office  has  been  created  and  salary  fixed 
by  law,  either  statutory  or  constitutional,  is  not  within  the 
provision  of  section  18,  of  article  11  of  the  constitution  of  Cal- 
ifornia. 

The  supreme  court  of  that  state,  in  construing  this  provis- 
ion of  the  constitution,  held  that  it  is  quite  apparent  that 
this  clause  of  the  constitution  refers  only  to  indebtedness  or 
liability  which  one  of  the  municipal  bodies  mentioned  has  it- 

1  Fuller  V.  Heath,  89  111.  296.  'French   u.  City  of  Burlington,  42 

'State  V.  Parkinson,  5  Nev.  15.  Iowa  614. 
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self  incurred  ;  that  is  an  indebtedness  which  the  municipality 
has  contracted  or  a  liability  resulting  in  whole  or  in  part  from 
some  act  or  contract  of  such  municipality.  Such  is  the  plain 
meaning  of  the  language  used.  The  clear  intent  expressed  in 
such  clause  was  to  limit  and  restrict  the  power  of  the  munici- 
pality as  to  any  indebtedness  or  liability  which  it  has  discre- 
tion to  incur  or  not  to  incur.  But  the  stated  salary  of  a  public 
official,  fixed  by  statute,  is  a  matter  over  which  the  municipal- 
ity has  no  control,  and  with  respect  to  which  it  has  no  discre- 
tion, and  the  payment  of  his  salary  is  a  liability  established  by 
the  legislature  at  the  date  of  the  creation  of  the  office.  It, 
therefore,  is  not  an  indebtedness,  or  liability  incurred  by  the 
municipality  within  the  meaning  of  such  clause  of  the  consti- 
tution.' 

But  it  is  held  in  Illinois  that  the  salary  of  a  health  officer  is 
an  indebtedness  within  the  meaning  of  the  constitution  of  Illi- 
nois fixing  the  limit  of  the  indebtedness  which  may  be  in- 
curred by  a  city.^ 

§  71.  Compulsory  or  imposed  obligations. — There  is  no  dif- 
ference between  indebtedness  created  by  contracts  of  a  munici- 
pality and  that  form  of  debt  denominated  "  compulsory  or  im- 
posed obligations,"  and  those  created  by  operation  of  law. 
This  is  especially  true  where  the  limitation  is  imposed  by  a 
constitutional  provision.  The  compulsory  debt  is  imposed  by 
the  legislature  of  the  state ;  and  the  legislature  can  no  more 
impose  it  than  the  municipality  can  voluntarily  assume  it  as 
against  the  disability  of  a  constitutional  prohibition. 

The  supreme  court  of  the  United  States,  in  passing  upon  this 
question,  has  held  that  the  legislature  can  not  impose  upon  a 
county  a  compulsion  to  incur  debt,  nor  can  a  county  clerk  as- 
sume it  as  against  the  disability  of  a  constitutional  prohibition. 
Mr.  Justice  Lamar  said  :  "  Neither  can  we  assent  to  the  po- 
sition of  the  court  below  that  there  is,  as  in  this  case,  a  differ- 

1  Lewis  v.  Widber,  99  Cal.  412,  33  Antonio  v.  Micklejohn,  33  S.  W.  R. 

Pac.  E.  1128.    It  is  not  such  a  debt  as  737. 

requires  any  provision  for  payment  '  Norton  v.  City  of  East  St.  Louis,  36 

other  than  is  made  for  the  liquidation  111.  App.  171 ;  Lake  Co.  v.  Bollins,  ISC' 

of  current  expenses.      City    of    San  U.  S.  662. 
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ence  between  an  indebtedness  incurred  by  contracts  of  the 
county  and  that  form  of  debt  denominated  '  compulsory  obli- 
gations.' The  compulsion  was  imposed  by  the  legislature  of 
the  state,  even  if  it  can  be  said  correctly  that  the  compulsion 
was  to  incur  debt ;  and  the  legislature  could  no  more  impose 
it  than  the  county  could  voluntarily  assume  it  as  against  the 
disability  of  a  constitutional  prohibition.  Nor  does  the  fact 
that  the  constitution  provided  for  certain  county  officers,  and 
authorized  the  legislature  to  fix  their  compensation,  and  that 
of  other  officials,  affect  the  question."' 

§72.  Prohibitory  indebtedness  constmed. — The  supreme 
court  of  Iowa  has  held  that  there  is  no  distinction  in  reason 
between  the  cases  of  entire  absence  of  enactment  conferring 
power  and  the  prohibition  of  its  exercise  beyond  a  certain 
limit.' 

The  prohibition  to  create  an  indebtedness  is  usually  con- 
strued to  apply  to  indebtedness  of  all  forms  incurred  in  any 
manner  or  for  any  purpose,  and  is  not  merely  applicable  to 
bonded  indebtedness.' 

Thus,  in  Montana,  where  a  city  charter  contained  a  provis- 
ion that  "said  city  shall  not  be  authorized  to  incur  any  indebt- 
edness for  any  purpose  whatever"  in  excess  of  a  specified  sum, 
it  was  held  to  apply  to  both  bonded  and  floating  indebtedness.* 

In  Colorado,  a  county  warrant  issued  in  excess  of  the  consti- 
tutional limit  of  municipal  indebtedness  has  been  held  to  be 
void,  and  its  holder  can  not  compel  the  county  issuing  it  to  ap- 
ply it  in  payment  of  taxes.°  In  considering  the  question,  Mr. 
Justice  Elbert,  in  delivering  the  opinion  of  the  court,  said  : 
"It  is  worthy  of  note,  in  this  connection,  that  in  many,  if  not 
all,  of  the  states  named,  a  constitutional  provision  limiting  the 

1  Board  of   Lake    Co.    v.    Rollins,  R.  641 ;    Law  v.  People,  87  111.  385 ; 

130    U.  S.    662.      See,    also,     Lewis  French  v.  City  of  Burlington,  42  Iowa 

V.  Widbur,  99  Cal.  412;  Barnard  v.  614;  City  of  Council  Bluffs  ?;.  Stewart, 

Knox  County,  105  Mo.  382;  Prince  v.  51  Iowa  385;   Lake  Co.  v.  Rollins,  130 

Quincy,  128  111.  443;   City  of  Council  U.  S.  662. 

Bluffs  V.  Stewart,  51  Iowa  385.  *  Davenport    v.    Kleinschmidt,     6 

"  McPherson  v.  Foster,  43  Iowa  48,  Mont.  502,  13  Pac.  R.  249. 

22,  Am.  Rep.  215.  '  People  v.  May,  9  Colo.  80,  10  Pac. 

» People  V.  May,  9  Colo.  80,  10  Pac.  R.  641. 


92  MUNICIPAL    SECURITIES.  §  7? 

aggregate  amount  of  county  indebtednes  has  been  questioned 
upon  like  ground,  that  it  was  intended  to  apply  only  on  the 
bonded  indebtedness,  and  that  the  decisions  have  uniformly 
been  adverse  to  the  construction  claimed."  ' 

In  Illinois  it  has  been  held  that  certificates  issued  by  a  city 
on  which  to  procure  "temporary  loans,"  stating  that  the  city 
owes  the  holder  the  specified  sum  of  money,  and  directing  the 
treasurer  to  pay  at  a  specified  time  or  otherwise,  are  evidences 
of  indebtedness  owing  by  the  city  within  the  meaning  of  the 
constitutional  prohibition.  And  it  is  not  essential  to  the  ex- 
istence of  a  debt  that  it  shall  be  due  at  the  time  it  is  created." 

§  73.  When  municipal  corporation  is  not  liable  in  tort  for 
failure  to  pay  indebtedness  contracted  in  violation  of  constitu- 
tional limitation. — A  municipal  corporation  can  not  be  held 
liable  in  tort  for  the  simple  refusal  of  its  council  to  pay  an  in- 
debtedness contracted  in  contravention  of  the  constitution  of 
the  state  limiting  the  amount  of  the  municipal  indebtedness 
that  it  may  create,  and  made  to  pay  as  damages  the  precise 
amount  of  that  indebtedness,  with  interest  from  the  time  it  be- 
came due.  The  effect  of  this  constitutional  inhibition  is  to  re- 
quire cities  indebted  to  the  limit  fixed  by  the  constitution  to 
carry  on  their  corporate  operations,  while  so  indebted  upon  the 
cash  system,  and  not  upon  credit,  to  any  extent  or  for  any 
purpose.  Hence,  if  an  indebtedness  of  a  municipality  for  cur- 
rent expenses  and  supplying  water  is  forbidden,  as  being  in 
excess  of  the  constitutional  limit,  the  contract  upon  which  it 
arose,  though  in  itself  executory  and  creating  only  a  contin- 
gent liability,  is  also  forbidden.  Prohibition  of  the  end  is  pro- 
hibition of  the  direct,  designed  and  appropriate  means.' 

1  City  of  Council  Blufls  v.  Stewart,  138,   215 ;   East  St.   Louis  v.  East  St. 

31  Iowa  385,  1  N.  W.  R.  628;   Law  v.  Louis  Gas  Light  Co.,  98  111.  415;  City 

People,  87  111.  385;   Prince  ».  City  of  of  Cairo  v.   Campbell,   116  111.  305; 

Quincy,  105  111.  138;   Appeal  of  City  City  of  Springfield  v.  Edwards,  84  111. 

of  Erie,  91  Pa.  St.  398 ;    Wisconsin,  626 ;  Law  v.  People,  87  ,111.  385 ;  Ful- 

etc,  Co.  V.  Taylor  Co.,  52  Wis.  37,  8  ler  v.  City  of  Chicago,  89  111.  282;  Ful- 

N.  W.  Rep.  833.  ler  v.  Heath,   89   111.  296 ;  Howell  v. 

"Law  «.  People,  87  111.  385.  City  of  Peoria,   90  111.   104;  City  of 

»  Prince  v.  City  of  Quincy,  128  111.  Litchfield  v.  Ballou,  114  U.  S.  190.  • 
443 ;  Prince  v.  City  of  Quincy,  105  111. 
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§  74.  When  limitation  of  indebtedness  no  defense  in  actions 
arising  on  torts. — In  an  action  to  recover  for  an  injury  in  con- 
sequence of  a  defective  sidewalk,  an  answer  alleging  that  the 
city  was  indebted  up  to  the  constitutional  limit  and  had  no 
funds  with  which  to  repair  its  streets  and  sidewalks  is  not  a 
valid  defense  under  the  constitution  and  statutes  of   Indiana.' 

A  municipal  corporation  is  responsible  for  the  want  of  fidel- 
ity or  negligence  of  those  who  are  authorized  to  act  for  it,  and 
such  liability  is  not  within  the  constitutional  and  statutory 
limitations  in  regard  to  the  creation  of  indebtedness.^ 

A  municipality  can  not  escape  a  liability  for  an  obligation 
arising  on  a  tort  by  setting  up  as  a  defense  that  its  indebted- 
ness has  already  reached  the  constitutional  limit.  Thus,  in 
California  where,  by  the  charter  of  the  city  of  San  Francisco,  it 
was  provided  that,  "The  common  council  shall  not  create  or  per- 
mitto  accrue  any  debts  or  liabilities  which,  in  the  aggregate  with 
all  former  debts  or  liabilities,  shall  exceed  the  sum  of  fifty 
thousand  dollars  over  and  above  the  annual  revenue  of  the 
city,  unless  the  same  shall  be  authorized  by  ordinance  for 
some  specific  object,"  it  was  held  that  the  provision  referred 
only  to  acts  or  contracts  of  the  city,  and  not  to  liabilities 
which  the  law  may  cast  upon  it;  that,  notwithstanding  the 
provision,  the  city  was  liable  for  money  paid  to  it  without  any 
consideration  or  by  mistake,  and  for  damages  for  personal  in- 
juries caused  by  the  neglect  of  the  city  to  keep  its  streets  in 
repair.' 

The  constitution  of  Iowa  has  been  construed  by  the  supreme 
court  of  that  state  to  fix  an  absolute  limit  to  the  amount  of  in- 
debtedness which  a  municipality  has  the  power  to  create.  The 
court  held  that  the  constitutional  inhibition  is  not  applicable 
to  liabilities  arising  in  tort,  and  it  is,  therefore,  no  defense  in 
an  action  against  a  municipality  that  damages  caused  by  de- 
fective streets  or  sidewalks  when  a  municipality  was  indebted 

'  City  of  New  Albany  v.  McOulloch,        ^  City  of  Chicago  v.  Sexton,   115  111. 
127  Ind.   500.     See,   also,   Elliott  on    230. 

Koads  and  Streets,  446.  '  McCracken  v.   San  Francisco,  16 

Cal.  591. 
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at  the  time  of  the  accident  up  to  or  beyond  the  constitutional 
limit.' 

In  an  action  on  the  case  against  the  city  to  recover  for  a 
personal  injury  growing  out  of  negligence  on  the  part  of  the 
city  it  can  not  raise  the  question  that  it  is  already  indebted  to 
an  amount  in  excess  of  the  constitutional  limitation.' 

§  75.  Talidity  of  contracts  for  attorney's  fees  when  indebt- 
edness is  in  excess  of  the  constitutional  limit. — Notwithstand- 
ing the  debt  of  a  municipality  may  be  actually  or  nominally  up 
to  the  constitutional  limit  which  declares  that  no  political  or 
municipal  corporation  shall  ever  become  indebted  in  any  man- 
ner or  for  any  purpose  to  an  amount  in  the  aggregate  exceed- 
ing two  per  cent,  of  the  value  of  the  taxable  property  within 
such  corporation,  it  will  not  operate  to  invalidate  a  contract 
made  by  its  common  council  agreeing  to  pay  an  attorney  for 
services  to  be  rendered  in  compromising  or  contesting  any  part 
of  such  indebtedness.  Thus,  a  city  was  largely  indebted  in 
excess  of  the  constitutional  limit,  and  entered  into  a  contract 
with  an  attorney  by  the  terms  of  which  he  undertook  and 
agreed  to  effect  a  compromise  and  settle  with  the  holders  of  the 
bonds  and  coupons,  and  procure  the  indebtedness  to  be  can- 
celed and  surrendered  to  the  city  upon  such  terms  as  rnight  be 
agreed  upon  by  the  common  council  of  the  city  and  the  hold- 
ers, for  which  services  the  city  promised  and  agreed  to  pay 
him  five  per  cent,  of  the  amount  of  the  reduction  which  he 
might  secure  from  the  principal  and  interest  of  the  bonds  and 
coupons.  It  was  further  provided  that  in  case  said  attorney 
should  fail  to  secure  a  compromise  and  reduction  satisfactory 
to  the  common  council  of  the  city,  he  was  to  receive  no  com- 
pensation for  his  services  except  the  sum  of  one  hundred  dol- 
lars, which  was  to  be  paid  toward  his  expenses.  It  further 
appeared  that  he  entered  upon  the  performance  of  his  contract, 
that  the  city  paid  him  one  hundred  dollars  out  of  its  treasury 


'  Bartle  v.  Des  Moines,  38  Iowa  414 
Eice  V.  Des  Moines,  40  Iowa  638 
French  v.  Burlington,  42  Iowa  614 
People  V.  May,  9  Colo.  404,  13  Am 
and  Eng.  Corp.  Oases,  307. 


'  City  of  Bloomington  v.  Perdue,  99 
111.  329;  City  of  Chicago  v.  Sexton, 
115  III.  230. 
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for  his  expenses,  and  that  he  secured  a  compromise  which  was 
acceptable  to  the  city,  the  result  of  the  settlement  being  that 
the  bonds  and  interest  coupons  were  surrendered  up  and  can- 
celed, thereby  saving  the  city  the  sum  of  $46,000,  the  en- 
tire indebtedness  of  the  city  having  been  $141,000.  In  an  ac- 
tion by  the  attorney  against  the  city  to  recover  the  amount 
which  the  city  agreed  to  pay  for  his  services  in  effecting  a  com- 
promise and  settlement  of  said  bonded  indebtedness  against 
the  city,  the  defense  relied  upon  by  the  city  was  that  the  con- 
tract to  pay  five  per  cent,  was  within  the  constitutional  inhibi- 
tion, because  the  city  was  already  indebted  in  an  amount  be- 
yond the  limit  of  the  constitution.  The  supreme  court  of 
Indiana  held  that  the  contract  with  the  city  did  not  contem- 
plate the  creation  of  a  new  or  additional  debt.  It  was  a  con- 
tract for  services  to  be  rendered  in  securing  the  reduction  of  an 
existing  debt.  It  never  was  intended  that  a  municipal- 
ity whose  indebtedness  was  actually  or  nominally  up  to  the 
constitutional  limit  might  not  contract  for  the  services  of  an 
agent  or  attorney  to  contest  the  validity  of  the  whole  or  any 
part  of  its  indebtedness,  and  secure  a  reduction  of  the  amount 
thereof.  To  give  the  constitution  such  a  construction  would 
effectually  be  to  tie  the  hands  of  municipalities,  so  to  speak, 
and  disable  them  from  entering  into  any  arrangement  for  re- 
funding or  reducing  the  amount  of  their  pre-existing  indebted- 
ness by  new  promises  to  pay,  or  by  any  arrangement  looking 
to  a  compromise.' 

In  a  case  in  Louisiana  involving  this  identical  question,  it 
was  held  that  as  a  general  rule  a  parish  can  not,  through  its 
police  jury  or  otherwise,  contract  a  debt  or  incur  an  obligation 
binding  upon  it  without  at  the  same  time  providing  the  means 
of  paying  such  debt ;  but  if  the  parish  is  involved  in  heavy  lit- 
igation, the  police  jury  have  the  right  to  contract  with  expe- 
rienced attorneys,  in  addition  to  their  regularly  paid  attorney, 
to  aid  in  the  defense  of  such  suit,  and  the  parish  is  legally 
bound  for  the  payment  of  their  fees." 

The  court  in  the  course  of  the  opinion  in  this  case  said  : 

"  City  of  Logansport  v.  Dykeman,        ^  Talbott  v.  The  Parish  of  Iberville, 
116  Ind.  15.  24  La.  Ann.  135. 
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' '  The  only  grounds  urged  in  opposition  to  this  claim  that  we 
deem  it  necessary  to  consider  are,  that  police  juries  are  cor- 
porate bodies  of  special  and  limited  powers,  which  are  to  be 
strictly  construed,  and  that  they  are  by  statute  prohibited 
from  contracting  debts  without  '  fully  providing  in  the  ordi- 
nance creating  the  debt  the  means  of  paying  the  principal 
and  interest  of  the  debt  so  contracted.'  Revised  Statutes, 
section  2786.  The  only  question,  therefore,  to  consider  is 
whether  in  providing  for  expenses  of  the  parish  the  police 
jury  was  authorized  to  provide  for  the  payment  of  the  attorneys' 
fees  in  question  as  a  part  of  the  necessary  current  expenses  of 
the  parish,  and  to  determine  this  question  we  must  advert  to 
the  facts  and  circumstances  existing  at  the  time.  Suits  for  va- 
rious sums  amounting  in  the  aggregate  to  over  forty  thousand 
dollars,  were  instituted  against  the  parish,  which  the  police  jury 
judges  it  important  to  the  parish  to  defeat.  To  this  end  it  was 
deemed  prudent  to  employ  able  and  experienced  counsel  to  aid 
the  parish  attorney  in  the  defense  of  these  suits.  The  parish 
as  a  political  corporation,  acting  through  the  members  of  the 
police  jury  as  their  agents,  was  clearly  competent  to  use  the 
ordinary  legal  means  of  defense  when  assailed  by  parties  seek- 
ing to  enforce  against  the  parish  heavy  debts  and  liabilities. 
There  was  nothing  to  prohibit  the  corporation  from  employing 
other  attorneys  in  aid  of  its  own  in  defense  of  lawsuits  which 
might  seriously  affect  the  interests  of  the  people  of  the  parish. 
The  discretion  to  do  so,  we  think,  can  hardly  be  questioned. 
The  compensation  of  counsel  so  employed  may  fairly  be  con- 
sidered a  contingent  expense,  and  properly  ranked  among 
other  current  expenses  which  the  police  jury  is  authorized  to 
provide  for." 

§  76.  Constitutional  limitations  no  defense  to  action  for 
recovery  of  illegal  tax. — Where  a  tax  is  illegal  and  void,  and 
the  owner  of  the  property  upon  which  the  tax  is  levied  makes 
payment  under  protest  and  under  such  circumstances  that  it 
is  not  a  voluntary  payment,  he  may  recover  it  back,  although 
at  the  time  he  paid  the  tax  to  the  city  from  which  he  seeks  to 
recover  it  back  the  city  was  indebted  beyond  the  constitutional 
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limit.  Section  3,  article  11,  of  the  constitution  of  Iowa,  provid- 
ing that  no  county  or  other  municipal  corporation  shall  be  allow- 
ed to  become  indebted  to  an  amount  exceeding  five  per  cent,  of 
the  value  of  the  taxable  property  within  such  county  or  corpo- 
ration, applies  only  to  such  indebtedness  as  is  created  by  the 
voluntary  action  of  both  the  debtor  and  creditor.^ 

§  77.  Constitntional  limitation  in  case  of  several  municipal 
corporations  within  same  territory. — The  constitutional  limi- 
tation upon  the  extent  of  corporate  indebtedness  has  been  held 
in  Illinois  to  apply  to  each  municipal  corporation  singly. 
Where  one  such  corporation  may  partially  embrace  the  same 
territory  as  others,  it  may  contract  corporate  indebtedness 
without  regard  to  the  indebtedness  of  any  other  corporate 
body  embraced  wholly  or  in  part  in  its  territory." 

§  78.  As  to  the  effect  of  constitutional  limitation  by  annex- 
ation of  two  or  more  cities  into  one. — The  prohibition  of  sec- 
tion 11,  article  9,  of  the  constitution  of  Illinois,  limiting  mu- 
nicipal indebtedness,  does  not  prohibit  the  annexation  of  two 
or  more  cities,  incorporated  towns  or  villages  to  each  other,  in 
the  manner  provided  by  the  act  of  1889. 

The  constitution  contains  no  restriction  as  to  the  organiza- 
tion of  cities,  towns  and  villages,  or  the  changing  and  amend- 
ing or  repeal  of  their  charters,  and  consequently  no  restriction 
in  respect  to  uniting  or  dividing  cities,  towns  and  villages, 
save  only  that  it  can  not  be  by  local  or  special  law,  but  must 
be  by  general  law.  In  the  absence  of  constitutional  restric- 
tion, the  legislature  may  provide  for  the  organizing,  uniting, 
dividing  or  annulling  of  such  corporations,  in  such  manner  as 
it  shall  deem  best  to  promote  the  public  welfare.  Hence,  by 
the  annexation  of  two  or  more  cities  into  one,  the  indebtedness 
of  neither  of  the  municipalities  is  increased.  The  body  result- 
ing from  such  annexation  will  have  the  same  property  and 

'Thomas  v.  City  of  Burlington,  69    Co.  Comrs.,  6  Neb.  214;    Adams  v. 
Iowa  140,  28  N.  W.  R.  480.  East  River,  etc.,  Inst.,  136  N.  Y.  52. 

'Wilson  V.  Board  of  Trustees,  133    But  see  a«te,  §65. 
111.  443.     See,  also,  States.  Lancaster 

MuN.  Sb.— 7 
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owe  the  same  debts  which  were  owned  and  owed  by  the  several 
bodies  before  the  annexation.  There  will  be  no  increase  of  the 
corporate  indebtedness.' 


•  True  V.  Davis,  133  111.  522 ;  Morgan 
V.  Beloit,  7  Wall.  613 ;  Thompson  v. 
Abbott,  61  Mo.  176 ;  Mount  Pleasant 
V.  Beckwith,  100  U.  S.  514.  A  city  to 
which  territory  is  annexed,  which  was 
formerly  part  of  another  municipal- 
ity, may  be  made  liable  by  the  legis- 
lature for  a  portion  of  the  debt  of  the 
municipality  from  which  the  territory 


was  detached.  Grant  CJounty  v.  Lake 
C!ounty,  17  Ore.  453.  See,  generally, 
Bnmsey  v.  Town  of  Sauk  Centre,  59 
Minn.  316,  61  N.  W.  R.  330;  Eiley  v. 
Township  of  Garfield,  54  Kan.  463,  38 
Pac.  R.  560;  Potter  v.  Black  (Wash.), 
45  Pac.  R.  787;  Pacific  Imp.  Co.  v. 
City  of  Clarksdale,  74  Fed.  B.  528. 


CHAPTER  IV. 

STATUTORY   LIMITATIONS   OF   INDEBTEDNESS. 

§  79.   Federal  limitations  of  indebt-     §  85.   Statutory  limitations  upon  the 
ednesB  in  territories.  power  to  incur  indebtedness 

80.  Federal  limitations  of  indebted-  for  the  current  year. 

ness  in  territories  construed.         86.  Purchaser  of  municipal  securi- 

81.  Federal    limitation    upon   the  ties  must  take  notice  of  what 

power  of    the  legislature  to  records. 

impose  liability  on  a  munici-  87.  When  a  statute  restricting  the 

pality.  payment  of  bonds  is  void  for 

82.  Statutory  limitations  upon  the  impairing   the  obligation  of 

power  to  incur  indebtedness  contracts. 

for  water  supply  and  lighting.        88.   Limitation  upon  the  power  to 

83.  Special  charter   limitations  of  incur  municipal  indebtedness 

indebtedness  construed.  does  not  extend  prerequisite 

84.  Statutory  limitations  upon  the  powers. 

power  to  issue  bonds  after 
the  organization  of  new  coun- 
ties. 

§  79.  Federal  limitation  of  indebtedness  in  territories. — An 

act  of  congress  in  relation  to  the  limitation  of  municipal  in- 
debtedness in  territories  was  passed  on  Jnly  30,  1886.  The 
fourth  section  of  that  act  ordains  as  follows  :  ' '  No  political 
or  municipal  corporation,  county  or  subdivision  in  any  of  the 
territories  of  the  United  States  shall  ever  become  indebted  in 
any  manner  or  for  any  purpose  to  any  amount  in  the  aggre- 
gate, including  existing  indebtedness,  exceeding  four  per  cent, 
on  the  value  of  taxable  property  within  such  corporation, 
county  or  subdivision,  to  be  ascertained  by  the  last  assessment 
for  territorial  and  county  taxes  previous  to  the  incurring  of 
such  indebtedness  ;  and  all  bonds  or  obligations  in  excess  of 
such  amount  given  by  such  corporation  shall  be  void  ;  that 
nothing  in  this  act  contained  shall  be  so  construed  as  to  affect 
the  validity  of  any  act  of  any  territorial  legislature  heretofore 
enacted,  or  of  any  obligations  existing  or  contracted  thereun- 

(99) 
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der,  nor  to  preclude  the  issuance  of  bonds  already  contracted 
for  in  pursuance  of  express  provisions  of  law  ;  nor  to  prevent 
any  territorial  legislature  from  legalizing  the  acts  of  any  coun- 
ty, municipal  corporation,  or  subdivision  of  any  territory  as  to 
the  bonds  heretofore  issued  or  contracted  to  be  issued." ' 

§  80.  Federal  limitations  of  indebtedness  in  territories  con- 
strued.— The  act  of  congress  limiting  municipal  indebtedness 
in  territories  sustains  the  same  relation  to  a  territory  that  a 
constitutional  limitation  does  to  a  state.  In  the  preceding 
chapter  we  have  shown  that  the  supreme  court  of  the  United 
States  has,  in  numerous  well-considered  cases,  construed  the 
provisions  of  state  constitutions  which  are  nearly  identical 
with  the  act  of  congress,  and  in  those  cases  has  held  that  the 
inhibition  applies  to  every  species  of  indebtedness,  whether 
contracted  by  municipal  authorities  or  imposed  by  statutory 
enactment,  or  incurred  for  the  necessary  running  expenses  of 
the  municipality.  The  same  rule  of  construction  should  be 
applied  to  cases  arising  under  the  federal  statute. 

The  supreme  court  of  Oklahoma,  in  a  well-considered  case, 
held  that  the  act  of  congress  imposes  a  limitation  upon  the 
power  of  municipal  corporations  in  territories  to  become  in- 
debted in  any  manner  or  for  any  purpose  in  excess  of  four  per 
cent,  of  the  taxable  property  within  such  corporation  or  taxing 
district,  as  shown  by  the  last  assessment  for  territorial  and 
county  purposes,  made  previous  to  the  incurring  of  such  in- 
debtedness, and  that  said  limitation  applies  to  "imposed  obli- 
gations" and  statutory  liabilities  as  well  as  those  incurred  by 
the  action  of  the  corporate  authorities.' 

In  a  later  case,  however,  the  supreme  court  of  Oklahoma 
qualified  the  general  doctrine  laid  down  in  the  case  just  cited, 
and  held  that  the  act  of  congress  has  been  modified  as  to  the 
power  of  municipalities  to  incur  indebtedness  prior  to  the  "first 
assessment"  for  territorial  and  county  taxes  by  various  acts  of 
congress,  so  that  municipalities  in  the  territory  of  Oklahoma 
may  contract  a  debt  not  exceeding  four  per  cent,  of  the  taxable 

"  24  U.  S.  Stat.  171.  Bank,  4  Okla.  194,  38  Pac.  R.  4 ;  Mar- 

'City  of  Guthrie    v.  New  Vienna    tin  b.  Territory  (Okla.),  48  Pac.  R.  106. 
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property  therein,  to  be  ascertained  by  the  first  assessment. 
Hence,  an  indebtedness  created  by  a  county  within  the  provis- 
ions of  law  not  in  excess  of  four  per  cent,  of  the  value  of  the 
taxable  property  therein  for  county  and  territorial  taxes,  and 
prior  to  the  first  assessment,  is  a  valid  and  binding  obligation 
against  said  county.' 

The  supreme  court  of  Wyoming  in  construing  this  federal 
statute  has  held  that  a  warrant  issued  by  a  school  district  for 
a  heating  apparatus  in  excess  of  four  per  cent,  of  the  taxable 
property  within  such  corporation  was  absolutely  void,  notwith- 
standing the  indebtedness  was  necessary  to  the  maintenance 
of  the  district  school.^ 

§  81.  Federal  limitation  upon  the  power  of  the  legislature  to 
impose  liability  on  a  municipality. — The  legislature  has  no 
power  to  compel  a  municipal  corporation  to  pay  debts  and  lia- 
bilities which  are  in  excess  of  the  maximum  limit  fixed  by  the 
laws  of  the  United  States.  Hence,  an  act  of  the  legislature 
which  attempted  to  impose  the  debts  of  certain  provisional 
governments  upon  a  municipal  corporation  in  the  territory  of 
Oklahoma  was  declared  to  be  void  for  conflict  with  the  provi- 
sions of  the  act  of  congress  which  prohibits  municipal  corpo- 
rations in  territories  from  becoming  indebted  in  excess  of  four 
per  centum  on  the  assessed  valuation  of  the  taxable  property 
therein  for  territorial  and  county  taxes.' 

But,  unless  prohibited  by  the  constitution,  a  mere  state  stat- 
utory limitation  may  be  changed  by  the  legislature  by  provid- 
ing for  additional  indebtedness  for  a  specified  purpose.* 

'  Hoffman  v.  County  Comrs.,  30kla.  homa  overraled  so  much  of  the  City 

325,  41  Pac.  E.  566;  Sauer  v.  McMur-  of  Guthrie  v.  Territory,  ex  rel.  Losey, 

try,  4  Okla.  447,  46  Pac.  E.  576.  1   Okla.   188,  31  Pac.  E.  190,  as   de- 

'  School  Dist.  No.  3,  in  Carbon  Co.,  clared  that  the  federal  statute  was  not 

V.  Western  Tube  Co.,  5  Wyo.  185,  38  a  limitation  upon  the  power  of  the 

Pac.  E.  922 ;   Fenton  v.  Blair,  11  Utah  legislature  to  impose  a  liability  on  a 

78,  39  Pac.  E.  485.  municipality. 

'  City  of    Guthrie  v.  New  Vienna  '  Prince  v.  Crocker,  166  Mass.  347, 

Bank,  38  Pac.  E.  4,  4  Okla.  194.     In  44  N.  E.  E.  446. 
this  case  the  supreme  court  of  Okla- 
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§  82.  Statutory  limitations  upon  the  power  to  incur  indebt- 
edness for  water  supply  and  lighting. — Where  a  municipal 
corporation  contracts  for  water  or  light,  for  a  specified  num- 
ber of  years,  at  a  certain  price  per  annum,  the  contract  does  not 
create  a  debt  for  the  aggregate  sum  of  all  the  annual  payments, 
within  the  meaning  of  the  statutory  or  constitutional  limita- 
tion of  municipal  indebtedness,  because  the  payment  for  each 
year  does  not  become  obligatory  until  the  services  for  that  year 
have  been  rendered.  There  is  some  conflict  upon  this  subject, 
but  the  rule  stated  is  sustained  by  the  weight  of  authority  as 
well  as  reason.' 

Under  a  Massachusetts  statute,  which  provides  that  a  mu- 
nicipal corporation  shall  not  incur  an  indebtedness  except  in 
the  manner  prescribed  by  the  act,  it  was  held  that  a  corpora- 
tion was  not  restricted  in  its  power  to  contract  for  its  supply 
of  water,  the  consideration  therefor  to  be  paid  monthly.  The 
court  declared  that  it  was,  in  effect,  a  cash  transaction  where 
the  payment  was  made  pari  passu  with  the  incurring  of 
liability." 

It  was  held  by  the  supreme  court  of  Montana  Territory 
that  a  contract  by  which  a  municipal  corporation  in  that  ter- 
ritory whose  assessed  valuation  was  five  million  dollars  agreed 
to  pay  fifteen  thousand  dollars  a  year  for  a  period  of  twenty 
years,  to  supply  the  corporation  with  water,  was  not  in  conflict 
with  the  provision  of  the  federal  statute,  which  prohibits  mu- 
nicipal corporations  in  the  territories  of  the  United  States 
from  becoming  indebted  in  any  manner  or  for  any  purpose  to 
an  amount  exceeding  four  per  centum  of  the  taxable  property 
within  such  corporation.' 

A  contract  entered  into  by  a  municipal  corporation,  whereby  ■ 
such  municipality  contracts  to  pay  a  specified  sum  per  .annum, 
for  a  term  of  years,  as  rental  for  water  hydrants,  does  not 

'Crowder  v.  Town  of  Sullivan,  128  etc.,  Co.,  98  111.415;    Appeal  ci  City 

Ind.  486,  28  N.  E.  R.  94;    Foland  v.  of  Erie,  91  Pa.  St.  398;   Grant  v.  City 

Town  of  Frankton,  142  Ind.  546,  41  of  Davenport,  36  Iowa  396. 

N.  E.  E.  1031 ;  City  of  New  Albany  '  Smith  v.  Dedhem,  144  iftass.  177. 

«.  McCullock,  127   Ind.  500;    City  of  'Davenport     v.     Kleinschmidt,    8 

Valparaiso  v.  Gardner,   97    Ind.    1 ;  Mont.  467,  13  Pac.  R.  249. 
East  St.  Louis  City  v.  East  St.  Louis, 
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create  a  present  indebtedness  against  the  municipality  in  a 
sum  equal  to  the  aggregate  amount  of  the  rental  for  the  en- 
tire period  of  time  for  which  the  contract  is  to  run,  and  hence, 
is  not  void  as  being  in  conflict  with  the  provision  of  the  fed- 
eral statute  limiting  the  amount  of  an  indebtedness  which 
may  be  incurred  by  such  corporation.' 

Where  a  city,  whose  limit  of  indebtedness  was  fixed  at  &itj 
thousand  dollars,  contracted  with  a  water  company  for  a  supply 
of  water  for  municipal  purposes  in  consideration  of  an  annual 
payment  of  one  thousand  five  hundred  dollars  for  a  period  of 
twenty-five  years,  it  was  held  that  as  the  city  was  only  obliged 
to  make  an  annual  payment  when  it  was  earned,  the  aggre- 
gate of  such  payment  could  not  be  considered  as  the  debt  of 
the  city,  which,  added  to  other  debts,  would  exceed  the  limit 
allowed,  and  render  the  contract  void.'' 

§  83.    Special  charter  limitations  of  indebtedness  construed. 

— ^Where  the  common  council  of  a  city  was  forbidden  by  the 
charter  to  contract  debts,  incur  liabilities,  or  make  expendi- 
tures for  any  one  year  which  should  exceed  the  revenue  for  any 
one  year,  unless  authorized  so  to  do  by  a  majority  vote  of  the 
tax-payers  of  the  city,  it  was  held  by  the  supreme  court  of 
Michigan  that  a  contract  entered  into  by  the  common  council 
without  submission  to  the  tax-payers  for  a  supply  of  water  for 
a  specified  term  of  years,  at  a  cost  per  year  which  would  not 
exceed  the  authorized  levy  of  taxes,  but  the  aggregate  of 
which  would  exceed  any  such  percentage  as  could  be  col- 
lected in  any  one  year,  created  a  liability  against  the  city  for 
the  entire  period  covered  by  the  contract,  and,  this  aggregate 
liability  being  in  excess  of  the  revenue  which  could  be  legally 
raised,  the  contract  was  absolutely  void.' 

The  supreme  court  of  Oregon  has  held  that  an  agreement  by 

'Territory  v.  City  of  Oklahoma,  2  6  Mont.  502;  Burlington  Water  Co.  v. 

Okla.  158,  37  Pac.  E.  1094.  Woodward,  49  Iowa  58 ;  Grant  v.  City 

2  Walla  Walla  Water  Co.  v.  City  of  of  Davenport,  36  Iowa  396 ;  Sackett  v. 

Walla  Walla,  60  Fed.  E.  957.  City  of    New  Albany,   88  Ind.   473 ; 

'Niles  Water- Works    v.  Mayor  of  Prince  «.  City  of  Quincy,  105  111.  138; 

Niles,  59  Mich.  311,  26  N.  W.  E.  525.  State  v.  Mayor,  23  La.  Ann.  358. 
See,  also,  Davenport  v.  Kleinschmidt, 
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a  city  to  pay  a  water  company  one  thousand  eight  hundred  dol- 
lars per  annum  for  a  period  of  seventeen  years  in  quarterly 
payments,  for  water  to  be  furnished  the  city  without  any  pro- 
vision for  raising  and  appropriating  revenues  to  be  applied  in 
payment  for  such  liabilities  as  they  become  due,  necessarily 
created  a  liability  within  the  meaning  of  the  act  of  incorpora- 
tion of  the  cit}'  which  prohibited  the  city  from  creating,  "any 
debt  or  liability  in  any  manner,"  against  the  city  which 
should  exceed  the  sum  of  one  thousand  dollars,  and,  therefore, 
the  contract  was  declared  to  be  void.' 

Where,  however,  the  provision  in  the  charter  of  a  municipal 
corporation  provided  that  the  common  council  ' '  shall  not  bor- 
row for  general  purposes  more  than  fifty  thousand  dollars,"  it 
was  held  by  the  supreme  court  of  the  United  States  that  it  did 
not  limit  the  debt  of  the  municipality  nor  prohibit  the  common 
council  from  entering  into  a  contract  involving  an  expendi- 
ture exceeding  that  amount  for  certain  special  improvements, 
such  as  the  grading  and  improving  of  streets  and  the  construc- 
tion of  sidewalks,  which  were  expressly  authorized  by  its  char- 
ter/ 

§  84.  Statutory  limitations  on  the  power  to  issue  bonds 
after  the  organization  of  new  counties. — Where  a  statute  con- 
cerning the  organization  of  new  counties  contained  a  proviso 
that  "no  bonds  of  any  kind  shall  be  issued  by  any  county 
within  one  year  after  the  organization"  thereof,  and  where  the 
act  was  afterwards  amended  and  the  proviso  was  changed  to 
read  that  "no  bonds  shall  be  voted  for  and  issued  within  one 

■  Salem  Water  Co.  v.  City  of  Salem,  a  contract  to  continue  for  a  longer 
5  Ore.  29 ;  State  v.  McCauley,  15  term  than  a  year,  for  any  other  con- 
Cal.  429 ;  People  v.  Brooks,  16  Cal.  struction  would  bar  the  city  from  en- 
11;  Koppikus  v.  Comrs.,  16  Cal.  249;  tering  into  any  contract  on  any  sub- 
People  V.  Pacheco,  27  Cal.  175 ;  Coul-  ject  whose  performance  would  endure 
son  V.  City  of  Portland,  1  Deady  481 ;  beyond  a  year.  Atlantic  City  AVater- 
State  «.  Medberry,  7  Ohio  St.  522.  But,  "Works  Co.  v.  Atlantic  City,  48  X.  J. 
where  a  city  charter  provided  that  L.  378,  15  Am.  and  Eng.  Corp.  Cases, 
money  should  be  raised  from  }-ear  to  327. 

year  to  defray  the  expenses  of  supply-        ^  Hitchcock  v.  Galveston,  96  U.  S. 

ing  the  city  with  gas,  it  was  held  that  341 ;  TJnited  States  v.  Fort  Scott,  99 

the  municipal  authorities  could  make  U.  S.  152. 
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year  after  the  organization,"  it  was  held  by  the  United  States 
circuit  court  of  appeals  that  the  words  "voted  for"  were  a 
further  restriction,  and  not  an  enlargement  of  the  power  of 
the  counties,  and  that  funding  bonds  were  within  the  prohibi- 
tion of  the  act/ 

Where  a  statute  declaring  that  after  certain  steps  had  been 
taken  a  new  county  "shall  be  deemed  duly  organized,  provided 
that  no  bonds  shall  be  issued  within  one  year  after  the  organi- 
zation," a  county,  after  taking  such  steps,  is  not  duly  organ- 
ized for  the  purpose  of  issuing  bonds,  and  is  not  estopped  by 
any  recitals  in  its  bonds  to  show  that  they  were  issued  within 
the  forbidden  time,  and  are,  therefore,  invalid  in  the  hands  of 
bona  fide  holders.* 

In  Nebraska  it  is  held  that  the  act  relating  to  cities  of  the 
second  class  which  provides  "that  the  bonded  indebtedness 
shall  not,  at  any  one  time,  exceed  twenty  percent,  of  the  value 
of  the  real  estate  of  such  city,  according  to  the  assessment  of 
the  preceding  year,"  is  an  independent  provision  which  re- 
lates to  the  entire  bonded  debt  of  the  city,  and,  therefore,  all 
bonds  issued  in  excess  of  the  amount  so  limited  are  without 
any  authority  of  law  and  void.' 

§  85.  Statutory  limitation  on  the  power  to  incur  indebted- 
ness for  the  current  year. — A  county  board  can  not  lawfully 
incur  an  indebtedness  under  the  law  of  Nebraska,  against  the 
county  in  excess  of  the  taxes  levied  for  the  current  year,  nor 
can  they  issue  warrants  in  any  one  year  exceeding  in  the  ag- 
gregate 85  per  cent,  of  the  levy  unless  there  is  money  in  the 
treasury  for  the  payment  of  the  same.^ 

Under  the  provision  of  the  California  statute  that  no  county 
shall  incur  any  liability  or  indebtedness  in  any  manner  or  for 
any  purpose  exceeding  in  any  year  its  annual  revenues,  except 
by  the  authority  of  two-thirds  vote  of  the  electors,  each  year's 
income  and  revenue  is  intended  to  pay  each  year's  indebted- 

'  Cofan  V.  Board  of  Comrs.,  57  Fed.  '  Wheeler  «.  City  of  Plattsmouth,  7 

R.  137;  Rathbone  v.  Board,  73  Fed.  Neb.  270;  Turner  v.   Althaus,  6  Neb. 

E.  395.  54 ;  Township  of  East  Oakland  «.  Skin- 

2 Coffin  V.  Board  of  Comrs.,  57  Fed.  ner,  94  U.  S.  255. 

R.  137 ;  State  v.  Haskell  Co.,  40  Kan.  *  "Wessel  v.  Weir,  33  Neb.  35. 
65,  19  Pac.  R.  362. 
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ness ,  and  no  liability  incurred  in  any  one  year  shall  be  paid  out  of 
the  income  or  revenues  of  any  future  years.  The  income  of 
each  year  must  be  used  to  pay  the  debts  of  that  year,  and  no 
warrants  can  be  issued  after  the  constitutional  limit  has  been 
reached."  But,  the  statute  of  California,  which  declares  that 
the  board  of  supervisors  must  not  contract  debts  and  liabilities 
which,  added  to  the  salaries  of  oflieials,  will  exceed  the  revenue 
of  the  county  for  the  year,  does  not  mean  by '  'revenue"  the  actual 
amount  of  money  received  into  the  county  treasury, but  the  esti- 
mate of  the  board  of  supervisors  of  whatt  he  revenue  will  be.' 

In  order  to  defeat  an  action  on  county  warrants,  by  invok- 
ing a  statutory  provision  which  declares  that,  "no  county  shall 
be  allowed  to  become  indebted  in  any  manner  or  for  any  pur- 
pose to  an  amount  exceeding  in  any  year  the  income  and  reve- 
nue provided  for  such  year,  without  the  assent  of  two-thirds  of 
the  voters,  etc.,"  it  is  not  sufficient  to  show  merely  that  during 
the  years  in  which  the  warrants  sued  on  were  issued  the  ex- 
penditures exceeded  the  county  revenues  for  those  years,  but  it 
must  be  shown  that  the  limit  had  been  reached  before  the  in- 
debtedness was  incurred  for  which  the  warrants  were  issued." 

Under  a  charter  prohibiting  the  common  council  of  a  city  from 
"authorizing  any  expenditure  for  any  purpose,"  in  the  cur- 
rent political  year,  exceeding  the  amount  of  the  annual  tax 
levy,  the  council  can  not  authorize  any  expenditure  to  be  made 
during  the  year  exceeding  the  limit ;  but  they  are  not  forbid- 
den to  authorize  in  that  year  an  expenditure  to  be  made  in  a 
subsequent  year  for  services  to  be  performed  in  such  subse- 
quent year.* 

Where  the  power  of  the  commissioners  of  public  works  to 
incur  liability  for  materials  used  in  the  construction  of  sewers 
was  limited  to  one  hundred  thousand  dollars,  it  was  held  that 

»  Shaw  V.  Statler,  74 Cal.  258, 15  Pac.  lass  Co.,  87  Mo.  239 ;  Rollins  v.  Lake 

B.  833;  Schwartz  v.  Wilson,  75  Oal.  Co.,  34  Fed.  R.  845;  Western,  etc.,  Co 

502,  17  Pac.  R.   449;   San  Francisco  b.  Lane,  7  S.  Dak.  599,  65  N.  W.  R.  17 
Gas  Co.  V.  Brickwedel,   62  Cal.  641;        'Weston  v.  Syracuse,  17  N.  Y.  110 

Smith  V.  Broderick,  107  Cal.  644.  Ketchum  v.   Buffalo,    14  N.  Y.  356 

'  Babcock  ».  Goodrich,  47  Cal.   488.  City  of  Galena  v.  Corinth,  48  111.  423 

^Geo.   D.   Barnard  &  Co.  ».  Knox  Burr    v.     Carbondale,    76     111.     455 

Co.,  37  Fed.  R.  563;  Potter  v.  Doug-  Smith  v.  Morris,  2  Cal.  524. 
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a  contract  for  sewer  materials  exceeding  that  amount  was  not 
binding  upon  the  city,  at  least  for  the  excess,  but  a  contractor 
who  had  in  good  faith  furnished  the  materials,  which  had  been 
received  by  the  city,  could  recover  therefor  where  the  legisla- 
ture had  subsequently  legalized  the  contract.' 

The  charter  of  Chicago  contains  the  provision  that  "no  con- 
tract shall  be  made  by  the  common  council  and  no  expenses 
incurred  unless  an  appropriation  shall  have  been  previously 
made  concerning  such  expense,"  and  the  comptroller  is  re- 
quired to  submit  each  year  an  estimate  of  an  amount  necessary 
to  defray  the  expenses  of  the  city  for  the  current  year.  With 
this  provision  in  force  the  city  made  a  contract  with  a  gas 
company,  whose  works  were  already  complete,  to  take  gas  for 
its  streets  and  public  buildings  at  a  specified  price  for  the  period 
of  ten  years.  This  contract  was  held  invalid  on  the  ground 
that  under  the  above  charter  provision  there  was  no  actual 
or  reasonable  necessity  to  make  a  contract  extending  over  ten 
years,  no  appropriation  having  been  made  commensurate  with 
the  obligations  of  the  contract ;  and,  aside  from  the  special 
provision  of  the  charter,  the  court  inclined  to  the  same  rule  on 
the  ground  that  the  power  was  legislative,  and  that  the  coun- 
cil could  not,  without  any  reasonable  necessity  appearing,  bind 
their  successors  for  ten  years  or  indefinitely.  Justice  Drum- 
mond,  in  delivering  the  opinion  of  the  court,  said  :  "In  all 
cases  of  contracts  to  run  for  years  the  authority  to  make  them 
should  be  clear.  It  is  better  that  all  parties  should  understand 
there  is  a  limit  to  the  power  of  municipal  bodies  in  such 
cases." ' 

Money  derived  by  a  municipality  from  the  sale  of  bonds  is 
not  to  be  considered  as  part  of  its  income  and  revenue  within 
the  meaning  of  a  provision  that  the  municipality  shall  not  be- 
come indebted  in  any  one  year  to  a  greater  extent  than  its  in- 
come and  revenue  for  such  year.' 

'  Nelson  v.  Mayor,  etc.,  of  N.  Y.,  63        '  Garrison  v.  Chicago,  7  Biss.  480. 
N.  Y.    535;    People    v.  Denison,  80       "Webb  City,  etc.,  Co.  v.   City  of 

N.  Y.  656;   McDonald  v.  Mayor,  68  Cartervllle,142Mo.  101,43  S.W.R.  625. 

N.  Y.  23,  23  Am.  R.  144 ;  Smith  v.  City  But  income  derived  from  licenses  and 

of  Newburgh,  77  N.  Y.  130.  other  sources,  as  well  as  from  taxa- 
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§  86.  Purchaser  of  mnnicipal  securities  must  take  notice  of 
what  records. — A  purchaser  of  municipal  bonds,  in  determin- 
ing whether  the  aggregate  issue  exceeds  the  statutory  limit  of 
the  assessed  value  of  the  property  therein  has  a  right  to  rely 
on  the  amount  of  the  assessment,  as  finally  established  by  the 
board  of  equalization,  and  certified  by  the  county  clerk  to  the 
auditor  of  state,  without  going  to  the  books  of  the  several 
township  or  precinct  assessors.'  But,  as  will  hereafter  be 
shown,  he  has  not  a  right  in  all  cases  to  rely  merely  upon 
recitals  in  the  bonds  or  statements  furnished  by  particular 
officers. 

§  87.  When  a  statute  restricting  the  payment  of  bonds  is 
void  for  impairing  the  obligation  of  contracts. — The  rights  of 
investors  in  state  or  municipal  bonds  usually  become  vested 
under  the  laws  for  raising  revenue  to  pay  principal  and  interest 
existing  at  the  time  the  bonds  were  issued,  and  the  obligation 
of  the  contract  is  impaired  by  subsequent  laws  which  unduly 
restrict  their  rights  to  compel  payment.  Hence,  it  was  held 
that  the  act  of  the  legislature  of  Missouri,  known  as  the 
"  Cotty  Bill,"  making  such  change  in  the  laws  providing  for 
the  payment  of  county  bonds  was  in  contravention  of  section 
10,  article  1,  of  the  federal  constitution,  which  prohibits  any 
state  from  passing  any  law  impairing  the  obligation  of  con- 
tracts.* 

The  legislature  has  no  power  to  repeal  a  statute  for  the  pay- 
ment of  a  municipal  indebtedness,  where  such  statute  has 
been  enacted  and  was  in  force  when  the  indebtedness  was 
incurred." 


tion,  should  be  considered.    Lamar,  733;   Bronson  v.  Kinzie,  1  How.  310; 

etc.,  Co.  ».  City  of  Lamar,  128  Mo.  202,  Louisiana  v.  New  Orleans,  102  TJ.  S. 

26  S.  W.  R.  1025  and  31  S.  W.  R.  756.  203;    2  Elliott  R.  R.,  §840.     It  does 

'  McLein  v.  Valley  Co.,  74  Fed.  R.  not     follow,     however,    that     every 

389 ;  Claybrook  v.  Comrs.,  117  N.  Car.  change    in    the  mere  remedy  neces- 

456,  23  S.  E.  R.  360.  sarily  impairs  the  obligation  of  the 

^In  re  Copenhaver,  54  Fed.  R.  660;  contract. 

Seibert  v.  Lewis,  122  U.  S.  284 ;   Ralls  ^  ^j^y  ^  Qj^y  of  Galena,  7  Fed.  E. 

County  Ct.  v.  United  States,  105  U.  S.  163,  5  Wall.  705. 
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§  88.  Limitation  on  the  power  to  incur  mnnicipal  indebt- 
edness does  not  extend  requisite  powers. — The  provision  that 
no  municipal  corporation  shall  be  allowed  to  become  indebted 
to  an  amount  exceeding  five  per  cent,  on  the  value  of  the  tax- 
able property  therein,  is  a  limitation  upon  the  power  of  the 
legislature  to  authorize  municipalities  to  contract  indebtedness, 
and  does  not  operate  as  a  repeal  of  a  clause  in  a  city  charter, 
granted  prior  to  the  adoption  of  the  constitution,  which  pro- 
hibits the  city  from  contracting  an  indebtedness  in  excess  of 
the  amount  of  five  per  cent.  It  was  not  intended  to  authorize 
a  city  to  Ijecome  indebted  to  the  full  amount  of  the  five  per 
cent,  without  regard  to  the  limitation  in  its  charter  as  to  the 
extent  of  its  power  to  create  indebtedness.' 

'City  of  East  St.  Louis d.  The  Peo-  111.  286;    Law  v.  People,  87  111.  385; 

pie,  124  111.  655;    People  v.  Bradley,  Hill  v.  City  of  Chicago,  60  111.  86; 

60  111.  390;    Kine  v.  Defenbaugh,  64  East  St.  Louis  v.  Amy,  120  U.  S.  600. 
111.  291 ;   Mitchell  v.  Eailroad  Co.,  68 
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GENERA.L  POWER  TO  BORROW  MONEY. 

§  89.  The  term  "borrowing  money  "      §  96.  The  rule  in  Indiana, 
construed.  97.  The  rule  in  Illinois. 

90.  The  nature  and  extent  of   the        98.  The  rule  in  Nebraska. 

power  to  borrow  money.  99.  The  docrine  in  Pennsylvania — 

91.  Express  power  to  borrow  mon-  City  of  Williamsport  v.  Com- 

ey  construed.  monwealth. 

92.  Implied  power  to  borrow  money.      100.  The  doctrine  in  Pennsylvania 

93.  A  provision  in  the  city  charter  criticised  by  Judge  Dillon. 

that  it  "  may  do  all  other  acts'  101.   Decisions    of    the    New    York 

as     natural    persons"     con-  courts. 

strued.  102.  The  rule  in  New  Jersey — Hack- 

94.  The  rule  in  Ohio — Bank  of  Chil-  ettstown  v.  Swackhamer. 

licothe  V.  Chillicothe.  103.   Judge  Dillon's  summary. 

95.  The  rule  in  Wisconsin — Mills  v. 

Gleason. 

§  89.  The  term  "  borrowing  money  "  construed. — The  power 
of  a  municipal  corporation  to  make  any  contract,  does  not  de- 
pend upon  the  place  of  performance,  but  upon  its  scope  and 
object.  A  city  authorized  to  establish  gas  works  and  water- 
works, and  to  gravel  its  streets,  may  buy  water,  coal  and  gravel 
beyond  its  limits,  and  agree  to  pay  where  they  are  found  or 
elsewhere.  The  principal  power,  when  expressed,  draws  to  it 
by  necessary  implication,  the  means  of  its  execution.  This  is 
a  settled  rule  in  the  construction  of  all  grants  of  authority, 
whether  to  governments  or  to  individuals.  Express  authority, 
therefore,  granted  to  a  city  to  borrow  money  necessarily  implies 
the  power  to  determine  the  time  of  payment,  and  to  issue  evi- 
dences of  indebtedness,  to  borrow  within  or  without  the  city, 
and  to  agree  to  pay  where  borrowed.' 

A  contract,  whereby  a  city  agrees  that  an  individual,  if  the  - 

'Meyor  v.  Muscatine,  1  Wall  U.  S.    ville,  15  Ind.  395.     See,  also,  Skinker 
384 ;  Evansville  Eailroad  Co.  ■».  Evans-    ■».  Butler  County,  112  Mo.  332. 

(110) 
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latter  will  pay,  or  advance,  the  amount  of  interest  due  and  to 
become  due  on  certain  bonds  of  the  city  already  issued,  it  will 
pay  or  refund  the  amount,  is  not  a  "borrowing  of  money  " 
within  the  terms  or  spirit  of  the  charter  prohibiting  the  mu- 
nicipal authorities  from  borrowing  money  unless  authorized  by^ 
a  prior  vote  of  the  citizens,  such  a  contract  being  only  for  the 
payment  of  a  debt.' 

§  90.    The  nature  and  extent  of  the  power  to  borrow  money. 

— ^The  power  to  borrow  money  may  be  given  in  express  lan- 
guage, in  which  case  the  terms  and  purposes  of  the  grant, 
will,  of  course,  measure  its  extent.  The  power  to  borrow 
money  does  not  belong  to  a  municipal  corporation  as  an  inci- 
dent of  its  creation.  To  possess  such  power,  it  must  be  con- 
ferred by  legislation,  either  express  or  clearly  implied.  It  does 
not  belong,  as  a  mere  matter  of  course,  to  local  government  to 
raise  loans.  Such  governments  are  not  created  for  any  such 
purpose.  Their  powers  are  prescribed  by  their  charters,  and 
those  charters  provide  the  means  for  exercising  the  powers ; 
and  the  creation  of  specific  means  excludes  others.  Indebted- 
ness may  be  incurred  to  a  limited  extent  in  carrying  out  the 
objects  of  the  corporation.  Evidence  of  such  indebtedness 
may  be  given  to  the  public  creditors,  but  they  must  look  to 
and  rely  on  the  legitimate  mode  of  raising  the  funds  for  its 
payment.     That  mode  is  taxation. 

The  power  of  borrowing  money  for  general  purposes  on  the 
credit  of  the  city  limits  it  to  the  power  to  borrow  money  for  or- 
dinary governmental  purposes,  such  as  are  generally  carried 
out  by  revenue  derived  from  taxation,  and  the  presumption  is 
that  the  grant  of  the  power  is  intended  to  confer  the  right  to 
borrow  money  in  anticipation  of  receipt  of  revenue  taxes,  and 
not  to  plunge  the  municipal  corporation  into  a  debt  on  which 
interest  must  be  paid  for  a  long  time.  It  is  easy  for  a  legisla- 
ture to  confer  upon  a  municipality,  when  it  is  constitutional  to 
do  so,  the  power  to  issue  negotiable  bonds,  and  when  there  is 

»Gelpcke  v.  City  of  Dubuque,  1  Wall.  (U.  S.)  175. 
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any  doubt  as  to  the  existence  of  such  power,  it  ought  to  be  de- 
termined against  its  existence.' 

§  91.  Express  power  to  borrow  money  construed. — Express 
power  to  borrow  money  will  ordinarily  be  taken,  if  there  be 
nothing  in  the  legislation  to  negative  the  inference,  to  include 
the  power  to  issue  evidence  of  indebtedness,  which,  according 
to  many  of  the  authorities,  may  even  be  in  the  form  of  nego- 
tiable paper  with  all  the  incidents  of  negotiability." 

Although  a  municipal  corporation  proper,  in  the  execution 
of  its  ordinary  corporate  powers  and  the  discharge  of  its  corpo- 
rate duties,  may  make  contracts  and  create  debts,  and  may, 
when  not  restrained  by  statute,  evidence  the  liabilities  thus  in- 
curred, yet  even  if  the  instrument  is  made  to  assume  the  form 
of  negotiable  paper,  such  paper  is  always  open  to  defenses  in 
the  hands  of  transferees  when  it  is  issued  without  express  au- 
thority from  the  legislature  or  authority  fairly  to  be  implied 
from  the  charter  or  legislation  applicable  to  the  municipality.' 

But  express  power  to  borrow  money  for  general  purposes 
not  exceeding  a  specified  sum  has  been  held  by  the  supreme 
court  of  the  United  States,  upon  an  examination  of  the  nature 
of  other  powers  contained  in  the  charter,  not  to  prohibit  or 

'Brenham    u.    German     American  Mayor  «.  Imman,  67  Ga.  370;  Tucker 

Bank,  144  U.  S.  173 ;  Mayor  v.  Eay,  19  v.  City  of  Raleigh,   75  N.  Car.   267 ; 

Wall.  468 ;   Mitchell  v.  Burlington,  4  City  of    Vicksburg  v.    Lombard,  51 

Wall.   270 ;   Larned  v.  Burlington,  4  Miss.  Ill ;  Dorian  v.   Shreveport,  28 

Wall.  275;  Merrill  v.  Monticello,  138  Fed.  E.  287;  Sioux  City  v.  Weare,  59 

U.  S.  673;  Gauseri.Clarksville,  5  Dill.  Iowa  95.    This  is  perhaps  according 

(C.    C.)  44;    Francis  v.  Howard,   50  to  the  numerical  weight  of  authority. 

Fed.  E.  56.  But  see,  post  §§  112,   113,  for  recent 

^  1  Dillon  on  Mun.  Corp.,  §  125 ;  City  decisions  of  the  supreme  court  of  the 
of  Williamsport  v.  Commonwealth,  84  United  States  limiting  or  overthrow- 
Pa.  St.  487 ;  Commonwealth  v.  Pitts-  ing  this  doctrine  so  far  as  the  right 
burg,  34  Pa.  St.  496 ;  Seybert  v.  Pitts-  to  issue  negotiable  paper  in  the  strict 
burg,  1  Wall.  272;  City  of  Galena  v.  sense  is  concerned. 
Corwith,  48  111.  423;  Kelley  u.  Mayor,  'The  Mayor  v.  Ray,  19  Wall.  468; 
4  Hill  (N-  Y.)  263;  DeVoss  v.  City  of  Town  of  Hackettstown  v.  Swackham- 
Richmond,  18  Gratt.  338 ;  Evansville,  er,  37  N.  J.  L.  191 ;  City  of  Williams- 
etc,  R.  R.,  V.  Evansville,  15  Ind.  395 ;  port  v.  Commonwealth,  84  Pa.  St.  487 ; 
Police  Jury  u.  Britten,  15  Wall.  566;  Gause  v.  Clarksville,  5  Dillon  165; 
Mercer  Co.  v.  Hackett,  1  Wall.  83;  Knapp  w.  Hoboken,  39  N.J.  L.  394. 
Rogers  v.  Burlington,  3  Wall.    654; 
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limit  the  city  in  incurring  an  indebtedness  for  authorized  special 
purposes  greater  than  the  sum  it  was  authorized  to  borrow  for 
general  purposes.' 

§  92.  Implied  power  to  borrow  money. — The  implied  powers 
of  the  corporation  are  those  only  that  are  necessary  to  carry 
into  effect  the  powers  expressly  granted,  although  the  word 
"convenient  "  is  sometimes  substituted  for  "  necessary."  By 
the  word  "necessary  "  is  not  meant  that  the  object  of  the  cor- 
poration could  not  possibly  be  attained  if  the  power  is  denied, 
but  it  is  meant  that  the  other  methods  left  would  be  so  cum- 
bersome as  to  be  practically  inoperative.  This  principle  is 
applied  to  all  corporations,  private  as  well  as  municipal. 

As  to  municipal  corporations,  two  distinct  classes  may  arise. 
The  first  class  is  that  in  which  the  charter  of  a  municipal  corpo- 
ration confers  upon  it  powers,  or  imposes  upon  it  duties,  in 
addition  to  the  grant  of  ordinary  corporate  powers,  of  such  a 
character  that  their  purposes  can  not  be  fulfilled,  by  the  exer- 
cise of  the  ordinary  revenue  provisions,  because  of  their 
requiring  the  immediate  expenditure  of  large  sums  of  money. 
The  second  class  is  that  in  which  the  charter  confers  only  or- 
dinary municipal  powers.  The  power  of  borrowing  money  is 
obviously  necessary  to  the  exercise  of  the  express  power  in  the 
first  of  these  cases,  and  is,  therefore,  even  admitted  by  those 
decisions  that  deny  it  in  the  latter  case. 

Judge  Dillon,  in  his  treatise  on  municipal  corporations, 
speaking  of  the  subject,  uses  the  following  language:  "The 
question  of  the  incidental  authority  of  municipal  corporations 
to  borrow  money  has  not  been  so  thoroughly  considered  and 
so  often  decided  as  to  be  entirely  closed  to  controversy.  In 
view  of  the  legislative  practice  to  confer  in  terms  all  powers 
so  important  as  this,  the  dangerous  nature  of  this  power,  by 
reason  of  the  temptations  it  holds  out  to  incur  needless  debts, 
and  to  make  extravagant  expenditures  and  the  facilities  it 
offers  for  fraud,  and  the  settled  and  salutary  doctrine  that 
such  corporations  have  no  powers  but  such  as  are  expressly 

» Hitchcock  V.  Galveston,  96  IT.  S.  341 ;  United  States  v.  Fort  Scott,  99  U.  S.  152. 
MlTN.  Se.— 8 
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conferred,  and  those  which  are  necessary  to  effect  the  objects 
of  the  corporation,  and  those  which  are  incidental  to  the  ex- 
press grants,  the  author,  where  the  legislative  will  is  wholly 
silent,  would  be  strongly  inclined  to  deny  the  existence  of  a 
general  implied  or  incidental  power  to  borrow  money.'" 

§  93.  A  proTision  in  city  charter  that  it  "may  do  all  other 
acts  as  natiu'al  persons"  construed. — A  provision  in  a  city 
charter  providing  that  it  "may  do  all  other  acts  as  natural  per- 
sons" must  be  restrained  to  such  other  acts  as  are  authorized 
by  its  charter  or  the  statutes  of  the  state  applicable  to  the  city, 
if  any,  and  can  not  be  construed  to  remove  all  the  limitations 
inseparable  from  corporate  existence,  and  to  confer  upon  the 
city  authority  to  engage  in  business  of  a  private  nature  or  to 
make  its  power  commensurate  with  those  of  natural  persons. 
It  can  not,  therefore,  be  construed  to  confer  an  express  power 
to  borrow  money  or  issue  commercial  paper.' 

§  94.   The  rule  in  Ohio— Bank  of  Chillicothe  v.  CMUicothe. 

— ^The  question  of  implied  power  to  borrow  money  arose  in 
Ohio  as  early  as  1836.  The  charter  of  the  town  of  Chillicothe 
provided  that  the  mayor,  recorder,  treasurer  and  common 
council,  and  their  successors  in  office,  shall  be  a  body  corpo- 

'1  Dillon  on  Munlc.  Corp.,   §  117.  ence  of  such  powers :     Town  of  Hack- 

The  following  cases  favor  the  exist-  ettstown  v.  Swackhamer,  37   N.  J.  L. 

ence  of  the  incidental  power  of  munic-  191;    Wells  v.  Town  of  Salina,  119 

ipalities  to  borrow  money :    Bank  of  N.  Y.  280 ;    Gause  v.   Clarksville,  5 

Chillicothe  v.  Town  of  Chillicothe,  7  Dillon  165;  10  Fed.  Cases  Circuit  and 

Ohio,  pt.  2,  p.  31;    Mills  i;.  Gleason,  District  Courts  96;    Merrill  ».  Monti- 

11  Wis.  470;    City  of  Williamsport  v.  cello,  138  U.  S.  673;    The  Mayor  v. 

Commonwealth,  84  Pa.  St.  487,  24  Am.  Ray,  19  Wall.  (U.  S.)  468.    They  can 

E.  208 ;    Sheffield  Tp.  v.  Andress,  56  only    borrow    money     for   purposes 

Ind.  157;    City  of  Richmond  «.  Mc-  strictly  within  the  line  of  their  duties 

Girr,  78  Ind.  192 ;    Folsom  i).  School  and  then  only  the  amount  necessary. 

Directors,  91  111.  402;    State,  ex  rel.  Lovejoy  ».  Inhabitants  (Me.),  40  Atl. 

City  of   Norfolk  v.  Babcock,  22  Neb.  E.  141. 

614,  35  N.  W.  E.  941 ;  Austin  v.  Col-  ^  Gause  v.  City  of  Clarksville,  5  Dil- 

ony,  51  Iowa  102,  49  N.  W.  E.  1051.  Ion  165,  10  Fed.  Cases  96;   Merrill  v. 

The  following  adjudicated  cases  and  Monticello,  138  U.  S.  673. 
authorities  are  opposed  to  the  exist- 
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rate  by  the  name  of  "the  mayor  and  commonality  of  the  town 
of  Chillicothe, "  with  capacity  to  purchase,  receive,  possess  and 
convey  any  real  or  personal  estate  for  the  use  of  the  said  town 
of  Chillicothe :  provided  that  the  clear  annual  income  shall 
not  exceed  four  thousand  dollars.  The  sixth  section  of  the 
town  charter  conferred  power  to  erect  and  repair  public  build- 
ings for  the  benefit  of  said  town  and  the  usual  other  municipal 
powers.  The  right  to  borrow  money  was  not  expressly  grant- 
ed, and  the  only  question  in  the  case  was  whether  it  was 
granted  by  implication.  The  case  was  fully  argued  and  con- 
sidered by  the  court.  But  no  authorities  were  produced,  and 
it  was,  therefore,  considered  as  an  original  case  involving  the 
question  of  implied  power  to  borrow  money. 

The  court  held  that  the  power  to  borrow  money  was  an  inci- 
dent to  legislative  power,  and,  if  it  became  necessary  for  the 
safety  and  convenience  of  the  town,  or  to  carry  into  effect  the 
power  granted  to  purchase  real  or  personal  property,  or  to  erect 
or  repair  public  buildings,  to  borrow  money,  there  could  be  no 
objection  to  passing  a  law  or  ordinance  to  that  effect.  When 
passed,  it  would  be  obligatory  on  the  corporation,  and  the 
money  procured  would  constitute  a  debt  which  the  corporation 
would  discharge.  Such  a  law  would  contravene  no  principle 
of  the  constitution,  or  laws  of  the  state,  or  of  the  United  States, 
or  any  principle  contained  in  the  charter  of  the  corporation. 
To  effect  other  objects  than  those  specified  in  the  charter,  mon- 
ey could  not,  with  propriety,  be  borrowed.  But,  if  it  should 
be,  that  circumstance  could  hardly  be  set  up  as  a  matter  of  de- 
fense against  an  action  brought  for  the  recovery  of  the  money. 
It  would  rather  be  a  question  between  the  individual  corpora- 
tion and  its  ofiicers,  or  it  might  be  between  the  state  and  the  cor- 
poration. Thus,  for  the  purpose  of  purchasing  real  estate,  erect- 
ing and  repairing  public  buildings,  cleansing,  raising,  pav- 
ing, draining,  turnpiking  and  otherwise  keeping  streets  in  re- 
pair, contracts  must  necessarily  be  made.  Ultimate  payment, 
it  is  true,  must  be  made  from  taxation.  But  until  money 
could  be  thus  raised,  it  might  be  provided  otherwise,  and  in 
no  way  better  than  by  borrowing.' 

•  Bank  of   Chillicothe  v.  Town   of  Chillicothe,  7  Ohio,  part  2,  p.  31. 


116  MUNICIPAL    SKCUKITIES.  §  95 

§  95.  The  rule  in  Wisconsin — Mills  t.  Gleason. — In  this  case 
the  supreme  court  of  Wisconsin  followed  the  Ohio  doctrine  of 
the  implied  power  of  municipal  corporations,  as  incidental  to 
the  execution  of  the  general  powers  granted  by  its  charter,  and 
in  the  absence  of  any  constitutional  or  statutory  restrictions, 
to  borrow  money  and  issue  its  negotiable  paper  therefor. 

There  was  no  special  act  and  no  provision  in  the  city  char- 
ter expressly  authorizing  the  power  to  borrow,  and  it  was  said 
that  without  this  the  power  to  borrow  money  did  not  exist, 
and  could  not  be  claimed  as  incidental  to  the  execution  of  the 
general  powers  granted  by  the  charter.  The  charter,  however, 
did  confer  the  power  to  purchase  fire  apparatus,  cemetery 
grounds,  etc.,  to  establish  markets,  and  to  do  many  other  things, 
for  the  execution  of  which  money  would  be  necessary  as  a 
means.  The  court  held,  therefore,  that  in  the  absence  of  any 
restriction,  the  power  to  borrow  money  would  pass  as  an  inci- 
dent to  the  execution  of  those  general  powers,  according  to  the 
well-settled  rule  that  corporations  may  resort  to  the  usual  and 
convenient  means  of  exercising  the  powers  granted  ;  for  cer- 
tainly, no  means  is  more  usual  for  the  execution  of  such  ob- 
jects than  that  of  borrowing  money.' 

§  96.  The  rale  in  Indiana. — The  rule  in  Indiana  is  that  the 
statute  of  that  state,  conferring  on  cities  the  general  power, 
without  restriction,  to  purchase  real  estate  for  the  purpose  of 
constructing  buildings  thereon,  confers,  by  implication,  the 
exclusive  right  to  determine  the  expediency  of  the  purchase, 
the  power  to  purchase  on  credit,  and  also  to  issue  its  negotia- 
ble securities  for  the  purchase-money. 

Thus,  where  a  city  charter  expressly  granted  to  the  council 
the  power  to  purchase  real  estate,  it  was  held,  that  in  the  ab- 
sence of  any  statutory  mode  being  pointed  out  for  the  exercise 
of  such  power,  it  could  contract  with  reference  to  such  power 
the  same  as  a  natural  person  ;  and  such  power  was  implied 
from  the  general  unlimited  power  granted.  This  rule,  the 
court  held,  arose  from  the  necessity  of  the  case,  and  was  in 

1  Mills   V.    Gleaaon,  11    Wis.   470 ;    v.  Janesville,  10  "Wis.  135. 
State  u.  Madison,  7  Wis.  582;   Clark 
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harmony  with  the  general  rule  of  the  law  as  established  by  the 
authorities.  The  council  having  the  right  to  purchase  the 
property,  in  the  absence  of  anything  in  the  charter  to  the  con- 
trary, had  the  right  to  purchase  it  on  credit,  and  having  cre- 
ated an  indebtedness  lawfully,  from  the  very  nature  of  the  case 
would  have  the  right  to  execute  evidences  of  that  indebtedness, 
and  obligations  to  pay  the  same.  And  as  to  the  kind  and  form 
of  the  evidences  and  obligations  to  be  executed,  the  council,  in 
the  exercise  of  a  sound  discretion,  must  determine,  and  their 
determination,  in  the  absence  of  fraud,  is  final.' 

§97.  The  rule  in  Illinois. — ^The  Illinois  courts  have  neld 
that  for  the  purpose  of  building  school-houses,  purchasing 
school  sites,  or  for  the  repairing  or  improving  the  same,  school 
directors,  by  a  vote  of  the  people  of  their  district,  are  author- 
ized to  borrow  money,  and  issue  bonds  therefor.  The  power 
to  borrow  money  carries  with  it  at  common  law,  independent  of 
the  statute,  the  power  to  give  evidence  of  the  loan.^ 

§  98.  The  rule  in  Nebraska. — In  Nebraska,  the  statute  con- 
fers upon  cities  of  the  second-class,  having  a  population  of 
more  than  one  thousand  and  less  than  five  thousand  inhabit- 
ants, the  right  to  make  regulations  to  secure  the  general  health 
of  the  city,  and  to  construct  sewers  and  to  regulate  their  use. 
Under  this  authority  the  city  of  Norfolk  issued  eight  thousand 
dollars  in  bonds  on  the  second  day  of  September,  1887,  for  the 
purpose  of  constructing  sewers  in  said  city.  The  bonds  were 
issued  in  due  form  and  presented  to  the  state  auditor  for  regis- 
tration and  certification.  The  auditor  refused  to  register  and 
certify  them  on  the  ground  that  cities  of  the  second-class  hav- 
ing less  than  five  thousand  inhabitants  are  not  authorized  to 

>  City  of  Richmond  v.  McGirr,  78  49  Ind.  169;  Kyle  v.  Malin,  8  Ind.  34; 

Ind.  192;   Sheffield  School  Township  Eushville  Gas  Co.  ■».  City  of  Rushville, 

».  Andress,  56  Ind.  157;  School  Town  121    Ind.    206.     But    see    Merrill   v. 

of  Monticello  v.  Kendall,  72  Ind.  91 ;  Monticello,  138  U.  S.  673. 

Bioknell  v.   Widner  School  Tp.,   73  « Folson  d.  School  Directors,  91111. 

Ind.  50J;   City  of  Lafayette  v.  Cox,  5  402;  School  Directors  v.  Sippy,  54  111. 

Ind.  38;    Hardy  v.  Merriwether,   14  287. 
Ind.  203 ;   Daily  v.  City  of  Columhus, 
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issue  bonds  to  aid  in  the  construction  of  sewers  as  works  of  in- 
ternal improvements.  The  city  of  Norfolk  applied  to  the  supreme 
court  for  a  writ  of  mandamus  to  compel  the  auditor  to  register 
and  certify  the  bonds.  The  only  authority  for  issuing  the 
bonds  was  that  under  the  statutes,  cities  of  the  second-class 
containing  more  than  one  thousand  and  less  than  five  thousand 
inhabitants  in  their  corporate  capacities  were  authorized  and 
empowered  to  enact  ordinances,  "to  construct  and  keep  in 
repair  culverts,  drains,  sewers  and  cesspools,  and  to  regulate 
the  use  thereof."  The  court  declared  that  if  it  was  necessary 
for  the  health  and  convenience  of  the  city  to  drain  the  princi- 
pal streets  by  the  use  of  underground  drains  or  sewers,  the 
power  was  given  in  express  terms  to  do  so.  To  say  that  this 
power  existed,  but  that  the  means  to  make  it  effective  had  been 
withheld,  would  simply  destroy  the  authority  and  nullify  the 
legislative  grants.  The  necessity  for  great  care  in  the  exercise 
of  the  power  to  borrow  money  by  municipal  corporations,  and 
that  the  power  so  to  do  should  not  be  held  to  have  been  con- 
ferred except  when  expressly  given,  or  when  absolutely  neces- 
sary to  carry  out  and  make  effective  the  powers  expressly  con- 
ferred, was  conceded  by  the  court.  However,  the  court  held 
that  the  bonds  were  legally  issued,  and,  therefore,  awarded  the 
writ.' 

§  99.  The  doctrine  in  Pennsylvania — City  of  Williamsport 
V.  Commonwealtli. — This  is  a  leading  case  on  the  subject  of  im- 
plied power  of  a  corporation  to  borrow  money  to  pay  pre-ex- 
isting indebtedness  for  the  purpose  of  making  public  improve- 
ments, and  is  elaborately  discussed  in  a  very  able  opinion  by 
the  supreme  court. 

The  contention  on  the  part  of  the  city  was  that  all  of  its 
bonds  known  as  series  A,  issued  in  excess  of  two  hundred 
thousand  dollars  authorized  by  act  of  the  legislature,  were 
illegal  and  void.  In  other  words,  that  a  municipal  corporation 
possessed  no  inherent  power  to  issue  such  bonds,  and  that  in 
the  absence  of  any  such  power  in  its  charter,  or  express  legis- 
lative authorization,  the  city  was  not  bound  thereby. 

'  City    of    Norfolk    v.   Babcock,  22  Neb.  614,  35  N.  W.  R.  941. 
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The  learned  court  said:  "There  is  a  marked  distinction 
in  this  respect  between  private  and  municipal  corporations. 
This  distinction  has  been  lost  sight  of  in  many  of  the  adjudi- 
cated cases,  and  is  perhaps  one  of  the  causes  of  the  confusion 
into  which  this  branch  of  the  law  has  fallen.  As  a  general 
proposition  the  right  of  private  or  trading  corporations  to  issue 
promissory  notes,  bonds,  or  other  evidences  of  indebtedness, 
unless  restrained  by  their  charters  or  the  law  of  the  land,  may 
be  conceded.  The  reason  is  plain.  Such  corporations  are 
organized  for  the  purposes  of  trade  and  business  and  the  bor- 
rowing of  money  and  issuing  of  obligations  therefor  are  not 
only  germane  to  the  objects  of  their  organizations,  but  neces- 
sary to  carry  such  objects  into  effect.  Municipal  corporations 
rest  upon  a  different  basis.  The  purposes  of  their  creation  are 
different.  The  ends  sought  to  be  subserved  are  the  comfort, 
protection  and  well-being  of  the  people  embraced  within  the 
geographical  limits  of  the  municipality.  Thej^  are  clothed 
with  certain  powers  of  sovereignty,  limited,  it  is  true,  but 
none  the  less  a  portion  of  the  sovereignty  of  the  state.  Upon 
the  theory  that  general  laws  applicable  to  the  entire  state  are 
often  unsuited  to  the  needs  of  the  city  and  inadequate  to  meet 
its  growing  wants,  and  that  the  local  affairs  of  such  communi- 
ties can  be  best  regulated  by  those  directly  interested  therein, 
the  state  confers  upon  it  a  portion  of  its  own  sovereignty,  re- 
taining a  general  power  of  control.  The  very  purpose  of  the 
state  in  creating  a  municipal  corporation  is  to  give  it  the  con- 
trol of  its  streets,  its  police  force,  its  fire  department,  the  ar- 
rangements for  supplying  gas  and  water,  and  providing  proper 
sewerage  for  drainage.  These,  and  many  others  that  might  be 
named,  are  among  the  legitimate  objects  of  a  municipal  corpo- 
ration, expressly  recognized  by  the  text  writers,  and  a  long 
line  of  decisions  which  it  would  be  an  affectation  of  learning  to 
cite.  It  is  needless  to  say  that  a  corporation  organized  for  and 
intrusted  with  the  local  government  of  the  people  must  of  ne- 
cessity possess  great  and  varied  powers.  As  an  illustration, 
the  city  of  Philadelphia,  with  a  population  of  more  than  a  mil- 
lion, has  a  revenue  from  taxation  and  other  sources  more  than 
double  the  entire  amount  raised  by  the  state.     She  is  a  great 
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commonwealth  within  a  commonwealth,  and  her  powers  for 
the  good  of  her  citizens  in  the  line  of  her  duty,  and  within  her 
prescribed  orbit,  are  limited  only  to  obedience  to  the  con- 
stitution and  laws  of  the  state.  Yet  her  express  powers  are 
not  greater  than  those  usually  granted  to  municipal  corpora- 
tions. Her  implied  powers  include  all  such  as  are  necessary 
to  carry  out  the  objects  for  which  her  charter  was  granted. 
This  is  a  cardinal  rule,  not  only  in  regard  to  municipal  corpo- 
rations, but  also  those  of  a  private  nature.  That  there  may  be 
a  difference  in  even  the  implied  powers  of  corporations  is  pos- 
sible. An  implied  power  springs  from  necessity.  That  which 
may  be  necessary  for  a  large  city  may  not  be  necessary  for  a 
small  city  or  borough.  That  which  is  not  necessary  can  not 
be  implied.  Taken  in  its  broadest  sense  the  power  to  borrow 
money  and  issue  bonds  therefor  can  not  be  said  to  be  among 
the  implied  powers  of  a  municipal  corporation.  For  general 
purposes  such  power  does  not  exist,  for  the  reason  that  it  is 
not  necessary  for  the  objects  for  which  it  was  created.  Thus  it 
has  never  been  contended  that  a  municipality  may  borrow 
money  and  issue  bonds  or  notes  for  objects  having  no  neces- 
sary relation  to  the  performance  of  municipal  duties.  To  ad- 
mit such  a  principle  would  be  destructive  of  such  organizations  , 
and  place  the  tax-payers  of  the  city  at  the  mercy  of  the  first 
band  of  plunderers  who  should  happen  to  obtain  control  of  its 
affairs.  The  question  for  our  consideration  is,  whether  the 
power  to  issue  bonds  is  one  of  the  inherent  powers  of  a  munic- 
ipal corporation  in  limited  sense ;  that  is  to  say,  for  the  pur- 
pose of  providing  for  such  expenditure  as  is  strictly  germane 
to  the  objects  for  which  such  corporations  are  created.'"  A 
majority  of  the  court  held  that  it  was. 

§  100.  The  doctrine  in  Pennsylvania  criticised  by  Judge 
Dillon. — Judge  Dillon  criticises  this  doctrine  as  follows  :  "If 
the  judgment  of  the  court  in  this  case  is  to  be  taken  as  hold- 
ing that  a  municipal  corporation,  merely  by  virtue  of  its, 
authority  to  pave  streets,  may,  without  any  express  power  to 
borrow  money,  issue  its  negotiable  bonds  in  advance,  and  sell 

'City  of  Williamsport  v.  Commonwealth,  84 Pa.  St.  487,  24  Am.  R.  208. 
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them  as  a  means  of  raising  money  to  be  applied  to  this  pur- 
pose ;  may  issue  them  in  any  sum  it  pleases  and  sell  them  for 
any  price  it  can  obtain,  and  that  bonds  so  issued  are  com- 
mercial paper,  with  all  the  qualities  and  incidents  of  such 
paper,  if  such  is  the  doctrine  of  the  court,  we  feel  constrained 
to  say  that  we  are  unable,  notwithstanding  the  ability  with 
which  it  is  supported,  to  regard  it  as  otherwise  than  unsound 
and  dangerous." ' 

§  101.  Decisions  of  the  New  Tort  courts. — The  power  to 
raise  money  for  municipal  purposes,  as  a  rule,  never  means  a 
power  to  borrow  unless  there  is  other  language  qualifying  or 
extending  its  meaning.^ 

The  court  in  Wells  v.  Town  of  Salina  said  :  "The  expenses 
of  the  town  poor  and  of  the  town  bridges  and  of  town  officers 
are  all  town  charges,  and  yet  no  one  will  contend  that  the 
town  could  borrow  money  to  meet  these  charges  instead  of 
meeting  them  in  the  mode  prescribed  by  statute,  by  taxation. 
It  is  the  policy  of  the  law  .that  the  town  charges  shall  be  met 
by  annual  recurring  taxation,  and  thus  extravagance  and  im- 
providence are  in  some  degree  checked,  as  those  who  create 
town  charges  or  are  the  tax-payers  when  they  arise,  must 
bear  the  burden  of  taxation  to  meet  them.  It  is  quite  easy  for 
the  tax-payers  of  to-day  to  create  a  debt  which  they  are  not  to 
feel  and  which  the  tax-payers  of  the  future  are  to  discharge. 
The  system  of  the  laws  relating  to  towns  requires  that  all  bills 
for  moneys  expended  or  materials  furnished  or  services  ren- 
dered to  the  town  shall  be  verified  and  presented  to  the  board 
of  town  auditors  and  audited  by  them,  and  then  enforced  by 
warrants  of  the  board  of  supervisors  against  the  tax-payers  of 
the  town.  This  whole  system  would  be  subverted  if  towns 
could  borrow  money  upon  credit  to  meet  town  charges. 
Then  the  money  would  have  to  be  repaid  whether  the  town 
had  the  benefit  thereof  or  not,  and  the  wise  provisions  of  the 

'1  Dillon  on  Munic.  Corp.,  §121.  Allen  152;    ClaflBn  v.  Inhabitants  of 

^Wellsc.  Town  of  Salina,  119  N.Y.  Hopkinston,   4  Gray  502;   Minot    v. 

280;  Statson  v.  Kepton,  13  Mass.  272;  West  Roxbury,  112  Mass.  1;   Mead  v. 

Frost  V.  Inhabitants  of    Belmont,  6  Aeton,  139  Mass.  341. 
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statutes  to  secure  economy  and  safety  by  the  audit  of  the  ac- 
counts would  be  entirely  frustrated.  The  danger  of  allowing 
money  to  be  borrowed  on  the  credit  of  the  town  for  such  a 
town  purpose  as  we  have  here  is  quite  clearly  illustrated  in 
this  case.  Here  the  sum  of  eight  thousand  four  hundred  dol- 
lars was  authorized  to  be  borrowed  to  carry  on  an  ordinary 
litigation,  and  one  thousand  five  hundred  dollars  was  paid  to 
the  attorney  long  before  the  action,  and  thereafter  three  thou- 
sand dollars  more  was  paid  to  him  for  his  services  and  ex- 
penses, and  there  remains  still  a  balance  due.  The  bills  for 
services  and  expenses  have  never  been  audited  or  allowed  in 
the  mode  prescribed  by  the  statutes.  There  was  no  proof  upon 
the  trial  that  the  money  borrowed  was  actually  needed  for 
the  prosecution  of  that  action,  or  that  it  was  prudently,  hon- 
estly or  wisely  used.  But  even  if  we  should  assume  that  it 
had  been  sufBcientlj'^  established  that  the  town  had  the  full 
benefit  of  the  money  thus  borrowed,  that  would  not  authorize 
the  maintenance  of  this  action.  If  a  town  could  be  made  lia- 
ble for  money  borrowed  simply  because  it  had  been  applied 
for  town  purposes,  then  the  entire  system  for  the  audit  and 
allowance  of  town  charges  would  be  overturned."' 

The  power  to  contract  to  pay  A  ten  thousand  dollars  at  the 
end  of  the  year  for  doing  certain  work,  and  the  power  to  bor- 
row ten  thousand  dollars  of  B  upon  the  credit  of  a  year,  for 
the  purpose  of  paying  A  for  doing  the  work,  might  seem,  at 
first  view,  to  be  substantially  identical.  The  amount  is  the 
same,  and  the  time  of  payment  the  same ;  the  credit  only  is 
different.  A  little  examination,  however,  will  show  that  there 
is  a  very  material  difference  between  the  two.  If  the  power  of 
the  corporation  to  use  its  credit  is  limited  to  contracting  di- 
rectly for  the  accomplishment  of  the  objects  authorized  by 
law,  then  the  avails  or  consideration  of  the  debt  created  can 
not  be  diverted  to  any  legitimate  purpose.  The  contract  not 
only  creates  the  fund,  but  secures  its  just  appropriation.  On 
the  contrary,  if  the  money  may  be  borrowed  the  corporation 
will  be  liable  to  repay  it,  although  not  a  cent  may  ever  be 
applied  to  the  object  for  which  it  was  avowedly  obtained.     It 

»  Wells  V.  Town  of  Salina,  119  N.  Y.  Court  of  App.  291. 
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may  be  borrowed  to  build  a  market  and  appropriated  to  build 
a  theater,  and  yet  the  corporation  would  be  responsible  for 
the  debt.  The  lender  is  in  no  way  accountable  for  the  use 
made  of  the  money.  It  is  plain,  therefore,  that  if  the  policy 
of  limiting  the  powers  and  expenditures  of  corporations  to  the 
objects  contemplated  by  their  charters  is  to  be  carried  out, 
their  right  to  incur  debts  for  those  objects  must  be  strictly 
confined  to  contracts  which  tend  to  their  direct  accomplish- 
ment. And,  again,  no  one  can  fail  to  see  that  to  concede 
to  corporations  the  power  to  borrow  money  for  any  purpose, 
would  be  entirely  subversive  of  the  principle  which  would 
limit  their  operations  to  legitimate  objects.' 

The  towns  of  New  York  have  not  the  general  power  to  bor- 
row money,  nor  are  their  officers,  in  the  exercise  of  their  ordi- 
nary duties,  authorized  to  issue  bonds  or  any  other  evidence  of 
indebtedness  in  the  name  of  the  towns  represented  by  them  for 
loans  or  other  debts  contracted  or  incurred  on  their  behalf.' 

The  contention  that  boards  of  supervisors  have  no  inherent 
power  to  borrow  money  or  to  issue  negotiable  paper  accords 
with  the  general  understanding,  and  with  the  tenor  of  the  ad- 
judged cases  and  the  course  of  legislation,  which  presupposes 
the  necessity  of  express  legislative  sanction,  in  order  to  justify 
the  exercise  of  this  authority.  In  New  York  the  powers  of 
boards  of  supervisors  are  not  only  the  subject  of  express  affirm- 
ative definition,  but  for  the  purpose  of  confining  the  action 
of  these  bodies  to  the  exercise  of  enumerated  powers,  it  is  de- 
clared that  "No  county  shall  possess  or  exercise  any  corporate 
powers,  except  such  as  are  enumerated  or  shall  be  specially 
given  by  law,  or  shall  be  necessary  to  the  exercise  of  the  pow- 
ers so  enumerated  or  given."  The  power  of  borrowing  money 
is  incident  to  the  powers  of  a  business  corporation,  unless  ex- 
cluded by  its  charter.  Boards  of  supervisors  have  the  recourse 
of  taxation  for  the  raising  of  money  for  county  purposes.  The 
power  to  borrow  money  is  not  necessary  to  the  execution  of 
powers  expressly  given.  But  the  denial  of  these  powers  to 
these  ^was^-public  corporations  also  stands  strongly  upon  con- 

'  Ketchum  v.   City  of    Buffalo,   14        '  Starin  v.  Town  of  Genoa,  23  N.  Y. 
N.  Y.  356.  439. 
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siderations  of  public  policy,  and  the  doctrine  that  they  have 
no  implied  power  to  borrow  money  is  an  important  safeguard 
for  the  protection  of  political  communities  against  the  creation 
of  ruinous  liabilities,  through  the  action  of  incapable,  negli- 
gent or  unfaithful  public  agents.  The  power  of  the  board 
of  supervisors  to  extend  the  original  debt  by  means  of  new 
loans  or  by  renewals  of  prior  obligations,  if  it  exists,  must  be 
found  in  the  statute,  given  either  expressly  or  by  implication.' 

§  102.   The  rule  in  New  Jersey — Hackettstown  v.  Swackha- 

mer. — The  doctrine  in  New  Jersey,  as  declared  in  this  case,  is 
that  municipal  corporations,  in  the  absence  of  a  specific  grant  of 
power,  do  not  in  general  possess  the  capacity  to  borrow  money, 
and  that  a  note  given  for  an  unauthorized  loan  can  not  be  en- 
forced, although  the  money  borrowed  has  been  expended  for 
municipal  purposes. 

It  can  not  be  inferred,  it  is  said,  that  a  power  to  borrow 
money  is  an  appendage  to  the  usual  franchises  given  to  munic- 
ipal corporations.  Such  a  right  can  not,  in  any  reasonable 
sense,  be  said  to  be  necessary  within  the  meaning  of  that  term 
as  already  defined.  Under  ordinary  circumstances  it  is  not 
certainly  indispensable,  as  common  experience  demonstrates. 
In  the  great  majority  of  instances  the  municipal  affairs  are, 
with  ease  and  completeness,  transacted  without  it.  Where 
charters  are  granted  containing  nothing  more  than  the  usual 
franchises  incident  to  municipal  corporations,  under  such  con- 
ditions, the  power  to  borrow  money  is  not  to  be  deduced.  It 
would  be  to  fly  in  the  face  of  all  experience,  said  the  learned 
court,  to  claim  that  the  ordinary  municipal  operations  could 
not  be  efficiently  carried  on  except  with  the  assistance  of  bor- 
rowed capital.  Without  any  help  of  this  kind,  it  is  well  known 
that  our  towns  and  cities  have  long  been  and  are  now  being 
improved  and  governed.  For  the  attainment  of  these  ends  it 
has  not  generally  been  found  necessary  to  resort  to  loans  of 
money.  The  supplies  derived  annually  from  taxation  have 
been  found  amply  sufficient  for  those  purposes.  It  undoubt- 
edly is  clear  that  if  the  ends  of  the  municipal  charter  can  be 

'  Parker  v.  Board  of  Supervisors  of  Saratoga  Co.,  106  N.  Y.  392. 
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conveniently  reached,  without  a  resort  to  the  device  of  raising 
moneys  by  loan,  there  is  not  the  least  legal  basis  for  a  claim  of 
the  power  to  obtain  funds  in  that  way.  Granted  the  fact  that 
the  charter  can  be  executed  with  reasonable  ease  and  with  com- 
pleteness, the  conclusion  is  inevitable  that  the  power  in  ques- 
tion can  not  be  called  into  existence  by  intendment.' 

§  103.  Judge  Dillon's  snmmary. — Judge  Dillon,  while  con- 
ceding that  the  American  cases  are  conflicting  and  can  not  be 
harmonized,  sums  up  his  views  as  to  the  sound  and  true  doc- 
trine of  the  power  of  municipalities  to  borrow  money  as  fol- 
lows : 

"1.  The  power  to  borrow  money  as  a  means  of  rai&iiig  a 
fund  to  make  future  local  improvements,  or  to  carry  on  the  or- 
dinary operations  of  the  municipality,  can  not  be  implied  from 
the  mere  authority  to  make  such  improvements  or  from  the 
usuar grants  of  municipal  power.  These  contemplate  that  the 
expense  of  the  execution  of  the  ordinary  municipal  powers 
shall  be  met  by  the  revenues  derived  year  by  year  from  taxa- 
tion. 

"2.  It  does  not  follow  because  banking,  trading  corpora- 
tions and  other  private  corporations  organized  for  pecu- 
niary profit  are  held  in  this  country  to  possess  the  in- 
cidental power  to  borrow  money,  and  to  issue  commercial 
paper  having  all  the  qualities  attributed  to  such  paper  by  the 
law  merchant,  that  a  like  power  is  inherently  possessed  by 
public  and  municipal  corporations.  The  analogy  is  false  and 
delusive.  The  purposes  of  the  two  classes  of  corporations,  the 
powers  of  their  oflBcers,  and  the  means  of  making  provision  for 
meeting  their  liabilities,  are  all  essentially  different.  The  na- 
ture of  the  usual  duties  devolved  by  law  upon  municipalities 
does  not  make  it  necessary  to  imply  the  existence  of  a  general 
power  to  borrow  money  and  to  issue  commercial  paper.  The 
consequences  of  recognizing  such  power,  in  the  extravagance 
it  will  stimulate,  in  the  frauds  it  will  engender,  and  in  the 
onerous  indebtedness  it  will  inevitably  produce,  are  alarming 
to  contemplate.      The  history  of  the  express  power  given  to 

'  Town  of  Hackettstown  v.  Swackhamer,  37  N.  J.  L.  191. 
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municipalities  to  aid  railways  by  borrowing  money  and  issu- 
ing commercial  obligations  is  full  of  warning  and  instruction. 

"3.  The  power  to  issue  commercial  paper  which  is  unim- 
peachable in  the  hands  of  the  holder  is  not  among  the  ordi- 
nary incidental  powers  of  a  public  or  municipal  corporation. 
It  must  be  conferred  expressly,  or  by  fair  implication,  as  a 
necessary,  or  at  least  a  reasonable  and  usual,  means  of  execut- 
ing the  particular  power  to  which  it  is  claimed  to  be  inci- 
dental. 

"  4.  Express  power  to  borrow  money,  perhaps  in  all  cases, 
but  especially  if  conferred  to  effect  objects  for  which  large  or 
unusual  sums  are  required,  as,  for  example,  subscriptions  to 
aid  railways  and  other  public  improvements  will  ordinarily  be 
taken,  if  there  be  nothing  in  the  legislation  to  negative  the  in- 
ference, to  include  the  power  (the  same  as  if  conferred  upon  a 
corporation  organized  for  pecuniary  profit)  to  issue  negotiable 
paper  with  all  the  incidents  of  negotiability. 

"5.  When  it  is  expressly  provided  by  statute  that  public 
and  municipal  corporations  shall  audit  all  claims  presented, 
and  shall  issue  to  the  creditor  warrants  or  orders,  and  no  other 
provision  is  made,  this  will  not  authorize  as  a  means  of  pay- 
ment the  issue  of  negotiable  or  commercial  paper  which  shall 
possess  all  the  incidents  of  negotiability  ;  and  if  issued,  it  is 
subject  to  all  defenses  in  the  hands  of  a  tranf  eree  to  which  it 
would  be  subject  in  the  hands  of  the  original  holder. 

"6.  Although  a  municipal  corporation  proper,  in  the  exe- 
cution of  its  ordinary  corporate  powers  and  the  discharge  of  its 
corporate  duties,  may  make  contracts  and  create  debts,  and 
may,  when  not  restrained  by  statute,  evidence  the  liabilities 
thus  incurred,  yet  if  the  instrument  is  made  to  assume  the 
form  of  negotiable  paper,  such  paper  is  always  open  to  defenses 
in  the  hands  of  transferees,  when  it  is  issued  without  express 
authority  from  the  legislature  or  authority  fairly  to  be  implied 
from  the  charter  or  legislation  applicable  to  the  municipal- 
ity.'" 

'1  Dillon  on  Manic.  Corp.,  §  125;    court  of  the  United  States,  reviewed 
Mayor  v.  Eay,  19  Wall.  468.     But  see    in  §§  112,  113,  post. 
the  recent  decisions  of  the    supreme 
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§  104.  The  power  to  borrow  money  §  111.   The  doctrine  of  implied  pow- 

and  to   issue  bonds   distin-  ers    restated    in    Mayor   of 
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105.  The  power  to  issue  bonds  must  112.  The    doctrine    in    Merrill    v. 

be  expressly    conferred  by  Monticello. 

law  or  clearly  implied.  113.   The  doctrine    in  Benham   v. 

106.  Power  of  county  commission-  German-American  Bank. 

ers  to  issue  bonds.  114.  The    dissenting     opinion     in 

107.  Implied  power  to  issue  bonds.  Brenham  v.  German-Ameri- 

108.  The  doctrine  of  implied  power  can  Bank. 

to  issue  bonds  in  Police  Jury        115.  The  power  to  tax  does  not  im- 
V.  Britton.  ply  the  power  to  issue  bonds. 

109.  The  doctrine  of  implied  pow-        116.  The  power    to    subscribe    for 

ers  in  Lynde  o.   County  of  stock  does    not    imply    the 

Winnebago.  power  to  issue  bonds. 

110.  The  dissenting    opinion  in        117.  The  doctrine  of   the    federal 

Lynde  v.  County  of  Winne-  courts, 

bago. 

§  104.  The  power  to  borrow  money  and  to  issne  bonds  dis- 
tinguished.— The  question  of  the  power  of  municipal  corpora- 
tions to  borrow  money  and  to  issue  negotiable  securities  there- 
for is  a  different  question  from  the  power  to  borrow  money. 
The  power  to  borrow  money  and  the  power  to  issue  negotiable 
paper,  though  closely  related,  are  not  identical.'  Hence,  it 
does  not  follow  because  a  municipality  has  the  right  to  con- 
tract and  loan,  it  has,  therefore,  the  right  to  issue  negotiable 
bonds  and  put  them  on  the  market  as  evidences  of  such  loan. 
To  borrow  money  and  to  give  a  bond  or  obligation  therefor, 
which  may  be  circulated  in  the  market  as  a  negotiable  security 
free  from  any  equities  that  may  be  set  up  by  the  maker  of  it, 
are,  in  their  nature  and  in  their  legal  effect,  different  transac- 
tions.^ 

"Gause  v.  Clarksville,  5  Dillon  (C.        ^jyierrill  v.   Monticello,   138  U.  S. 
C.)  165,  10  Fed.  Cases,  96.  673. 

(127) 


128  MUNICIPAL    SECUKITIES.  §  105 

A  law  authorizing  the  electors  of  a  county  to  empower  the 
commissioners  of  the  county  to  "borrow  money"  for  the  erec- 
tion of  a  court-house,  does  not  authorize  them  to  empower  such 
commissioners  to  issue  bonds  for  that  purpose.  The  authority 
to  issue  bonds  as  an  evidence  of  indebtedness  might,  perhaps, 
follow  as  an  incident  of  the  right  to  borrow  money,  but,  in  that 
case,  the  amount  of  money  borrowed  should  equal  the  amount 
for  which  the  bonds  called.' 

§  105.  The  power  to  issue  bonds  must  be  expressly  con- 
ferred by  law  or  clearly  implied. — We  have  seen,  that  the  im- 
plied power  of  municipal  corporations  to  borrow  money  to 
carry  on  the  ordinary  operations  of  a  municipal  government  is 
a  point  upon  which  the  American  cases  are  not  harmonious. 
There  also  appears  to  be  an  irreconcilable  conflict  among  the 
authorities  as  to  the  power  to  issue  bonds  or  other  commercial 
paper  having  the  privileges  and  exemptions  accorded  to  that 
class  of  commercial  securities.  But,  notwithstanding  much 
conflict  of  opinion  has  existed  in  the  American  courts  involving 
this  important  subject,  it  has  become  the  settled  doctrine  of 
the  supreme  court  of  the  United  States,  in  opposition,  however, 
to  a  considerable  number  of  cases  in  the  various  state  courts, 
that  there  is  no  power  to  make  and  utter  commercial  paper  of 
any  kind  unless  such  power  is  expressly  conferred  by  law  or  is 
clearly  implied  from  some  other  power  expressly  given  which 
can  not  be  fairly  exercised  without  it.* 

When  the  power  of  a  municipal  corporation  to  issue  negotia- 
ble paper  is  called  in  question,  it  will  not  be  deduced  from  un- 
certain inferences,  and  can  generally  be  inferred  only  from 
language  which  leaves  no  reasonable  doubt  of  an  intention  to 
confer  it.' 

A  distinction  has  usually  been  made  between  municipal  cor- 

'  Lewis  V.  Comrs.  of  Sherman  Co.,  5  cello,  138  U.  S.  673 ;  Clairborne  Co.  v. 

Fed.  R.  269;  McClurew.  Oxford  Tp.,  Brooks,   111  U.   S.  400;  Police  Jury 

94  U.  S.  429;  Orleans  v.  Piatt,   99  U.  v.  Britton,  15  Wall.  566;  The  Mayor 

S.  676 ;  Chiaholm  v.  City  of  Montgom-  v.  Ray,  19  Wall.  468. 
ery,  2  Woods  584.  s  Coffin  ».  Board  of  Comrs.,  57  Fed. 

^Brenham     v.     German-American  R.  137. 
Bank,  144  IT.  S.  173;  Merrill  v.  Monti- 
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porations,  such  as  incorporated  cities,  and  g'uas*-corporations, 
such  as  counties  and  townships.  The  powers  of  such  govern- 
mental agencies  as  counties,  townships  and  school  districts  are 
generally  more  strictly  construed  than  those  of  incorporated 
municipalities.  It  is  now  a  settled  doctrine  that  this  class  of 
corporations  have  not  the  implied  power  to  borrow  money  and 
issue  negotiable  bonds.  Direct  legislative  authority  is  essen- 
tial. The  supreme  court  of  the  United  States  has  declared  that 
mere  political  bodies,  constituted  as  counties  are  for  the  pur- 
pose of  local  police  and  administration,  and  having  the  power 
of  levying  taxes  to  defray  all  public  charges  created,  whether 
they  are  or  are  not  formally  invested  with  corporate  capacities, 
have  no  power  or  authority  to  make  or  utter  commercial  paper 
of  any  kind,  unless  such  power  is  expressly  conferred  upon 
them  by  law  or  clearly  implied  from  some  other  power  ex- 
pressly given  which  can  not  be  fairly  exercised  without  it. 
Thus,  it  has  been  held  that  the  power  of  a  county  to  build  a 
court-house  did  not  involve  or  imply  the  authority  to  issue 
bonds  therefor.' 

§  106.   Power  of  county  commissioners  to  issue  bonds. — 

County  commissioners  possess  no.  powers  except  such  as  are 
expressly  granted  or  are  incidentally  necessary  to  carry  such 
powers  into  effect.  Counties  have  no  authority  at  common  law 
to  issue  bonds.  They  are  g'uasii-corporations,  mere  governing 
agencies,  charged  with  certain  objects  of  necessary  local  ad- 
ministration. The  power  to  issue  commercial  paper  must  be 
conferred  by  statute,  and  such  power  must  be  exercised  in  the 
manner  prescribed ;  but  if  the  authority  to  issue  bonds  existed 
at  the  time  of  their  issuance,  a  mere  irregularity  in  its  exercise 
will  not  invalidate  the  bonds. ^ 

'  Claiborne  Co.  v.  Brooks,  111  U.  S.  S.  C.  &  P.  R.  E.  Co.  v.  Washington 

400;   Hill  V.  Memphis,  134  U.  S.  198;  Co.,  3  Neb.  30;  Stewarts.  Otoe  Co.,  2 

Young  V.  Clarendon  Tp.,  132  U.  S.  Neb.  177;    People  v.   Buffalo  Co.,   4 

340;   Kelley  v.  Milan,  127  TJ.  S.  139;  Neb.  150;    C,  B.  &  Q.  R.  R.  Co.  v. 

The  Mayor  v.  Ray,  19  Wall.  468.  County  of  Otoe,  16  Wall.  667 ;   Marcy 

*  Hamlin  v.  Meadville,  6  Neb.  227;  v.  Township  of  Oswego,  92  U.  S.  637. 
McN.  Sb.— 9 
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§  107.  Implied  power  to  issue  bonds. — The  American  cases, 
on  the  subject  of  the  implied  power  of  municipal  corporations 
to  borrow  money  and  execute  negotiable  securities  therefor,  are 
conflicting,  and  it  is  almost  impossible  to  harmonize  them. 
An  examination  of  the  cases  in  England  and  in  this  country 
shows  considerable  diversity  of  opinion  between  the  English 
and  American  courts  as  to  the  extent  of  implied  powers  of  cor- 
porations. The  English  courts  have,  at  all  times,  wisely  set  a 
strong  face  against  an  elastic  construction  of  corporate  char- 
ters. The  American  courts  have  rather  favored  the  existence 
of  constructive  powers. 

In  England,  if  a  private  corporation  wishes  to  borrow  mon- 
ey, the  power  and  the  purpose  for  which,  and  the  condition  on 
which  it  may  be  exercised,  are  expressed  in  the  charter  or  con- 
stituent acts,  or  in  the  memorandum  and  articles  of  association; 
and  the  power  is  not  held  to  exist  unless  the  charter  or  articles 
of  association  confer  it,  or  unless  the  nature  of  the  business  for 
which  the  corporation  is  chartered  or  organized  raises  a  neces- 
sary or  reasonable  implication  of  its  existence ;  but  in  this 
country  it  must  be  admitted  that  the  courts  have  held,  almost 
without  exception,,  that  all  corporations  for  pecuniary  profits, 
unless  specially  restrained,  may  not  only  borrow  money  but 
issue  negotiable  paper  for  any  corporate  debt.' 

Thus  it  has  been  held  that  the  power  to  borrow  money, 
whether  express  or  implied,  or  to  incur  indebtedness,  carries 
with  it  the  power  to  issue  the  usual  evidences  of  indebtedness 
by  the  corporation  to  the  lender  or  the  creditor,  and  that  such 
evidences  may  be  in  the  form  of  notes,  warrants,  and  perhaps 
most  generally  in  that  of  a  bond.^ 

A  municipal  corporation  which  is  expressly  authorized  to 
make  expenditures  for  certain  purposes  may,  unless  prohib- 

■  Lucas  V.  Pitney,  27  N.  J.  L.  221;  Ind.  157;    Board  v.  Day,  19  Ind.  450 

Town    of     Hackettstown   v.   Swack-  Miller  ».  Board,  66  Ind.  162;    Hardy 

hamer,  37  N.  J.  L.  191 ;    Gause  v.  City  v.  Merriweather,  14  Ind.  203 ;  Mills  v. 

of  Clarksville,  5  Dillon  165,  10  Fed.  Gleason,  11  "Wis.  470 ;    State  v.  Madi- 

Cases  96.  son,  7  Wis.  582 ;   Bank  of  Chillicothe 

*  Merrill    v.  Monticello,   138  TJ.  S.  v.  Chillicothe,   7    Ohio,    pt.   2,    631 

673;     Mayor  v.  Eay,  19  "Wall.  468;  Commonwealth  v.  Pittsburg,   34  Pa 

Sheffield   School  Tp.  v.  Andress,  56  St.  496. 
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ited  by  law,  make  a  contract  for  the  accomplishment  of  the 
authorized  purposes  and  thereby  incur  indebtedness  and  issue 
proper  vouchers  therefor.  This  is  a  necessary  incident  to  the 
express  power  granted.  But  there  is  a  marked  legal  distinction 
between  the  power  to  give  a  note  to  the  lender  for  the  amount 
of  money  borrowed,  or  to  a  creditor  for  the  amount  due,  and 
the  power  to  issue  for  sale  in  open  market  a  bond  as  commer- 
cial security,  with  immunity  in  the  hands  of  a  bona  fide  holder 
for  value  from  equitable  defenses.'  However  it  may  be  when 
the  power  to  borrow  money  is  expressly  given,  it  seems  clear 
that  where  the  power  to  borrow  is  only  implied,  a  further 
implication  of  power  to  issue  negotiable  securities  can  not  or- 
dinarily arise  solely  from  the  power  already  implied.* 

§  108.  The  doctrine  of  implied  power  to  issue  bonds  in  Po- 
lice Jury  T.  Britton. — The  power  of  the  police  jury  in  the  par- 
ishes of  Louisiana,  to  issue  negotiable  securities  in  the  exercise 
of  duties  imposed  upon  them,  has  been  considered  by  the  su- 
preme court  of  the  United  States.  These  officers  are  charged 
with  the  supervision  and  repair  of  rOads,  bridges,  causeways, 
dykes,  levees,  and  other  highways,  and  are  prohibited  by  the 
statute  from  contracting  any  debt  or  pecuniary  liability  with- 
out fully  providing  in  the  ordinance  creating  the  debt  the 
means  of  paying  the  principal  and  interest  of  the  debt  so  con- 
tracted. Under  legislative  authority  in  1869,  levee  warrants  had 
been  issued  for  work  done  upon  the  levees  to  the  extent  of  six- 
teen thousand  dollars.  The  police  jury  funded  this  debt  in 
bonds  payable  to  bearer  with  coupons  attached  for  the  interest, 
and  the  question  arose,  as  to  whether  it  could  lawfully  issue 
negotiable  bonds  to  take  the  place  of  certain  orders  previously 
given  by  it  for  work  done  on  levees  in  the  parish.  The  case 
involved  the  question  as  to  the  scope  and  effect  of  an  express 
power  in  the  parish  to  borrow  money.  The  court  held  that  the 
police    jury  had  no  express  authority  to  issue  the  bonds  in 

'  Merrill    v.  Monticello,  138  tJ.   S.  sumption,  or  an  implication  upon  an 

673 ;    Police  Jury  v.  Britton,  15  Wall,  implication,  especially  where  that  up- 

566.  on  which  it  is  based  is' itself  doubtful, 

'  It  is  seldom,  if  ever,  that  a  pre-  yet  such  would  virtually  be  the  effect 

sumption  can  be  based  upon  a  pre-  of  any  other  rule  upon  this  subject. 
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question,  and  that  if  they  had  any  authority  it  must  be  implied 
from  the  general  powers  of  administration  with  which  they 
were  invested.  Therefore,  the  question  directly  presented  in 
the  case  was  whether  the  trustees  or  representative  officers  of  a 
parish,  or  county,  or  other  local  jurisdiction  invested  with  the 
usual  powers  of  administration  in  specific  matters,  and  the 
power  of  levying  taxes  to  defray  the  necessary  expenditures  of 
the  jurisdiction,  have  an  implied  authority  to  issue  negotiable 
securities,  payable  in  the  future  of  such  a  character  as  to  be 
unimpeachable  in  the  hands  of  bona  fide  holders,  for  the  pur- 
pose of  raising  money  or  funding  a  previous  indebtedness. 
Mr.  Justice  Bradley,  speaking  for  the  court,  said  :  "  This 
subject  as  applied  to  various  municipal  bodies  has  been  much 
discussed  in  the  courts  of  this  country  and  various  conclusions 
have  been  reached,  depending  sometimes  upon  the  peculiar 
character  and  statutory  powers  of  the  corporation,  sometimes 
upon  the  character  of  the  objects  to  be  attained,  and  sometimes 
upon  the  naked  implication  of  power  supposed  to  arise  from 
the  express  power  to  make  expenditures.  That  a  municipal 
corporation,  which  is  expressly  authorized  to  make  expendi- 
tures for  certain  purposes,  may,  unless  authorized  by  law, 
make  contracts  for  the  accomplishment  of  the  authorized  pur- 
poses, and  thereby  incur  indebtedness,  and  issue  proper  vouch- 
ers therefor,  is  not  disputed.  This  is  a  necessary  incident  to 
the  express  power  granted.  But  such  contracts,  as  long  as  they 
remain  executory,  are  always  liable  to  any  equitable  consider- 
ation that  may  exist  or  arise  between  the  parties,  and  to  any 
modification,  abatement,  or  rescision  in  whole  or  in  part  that 
may  be  just  and  proper  in  consequence  of  illegalities,  or  disre- 
gard or  betrayal  of  the  public  interest.  The  power  to  issue 
such  obligations,  and  thus  irretrievably  to  entail  upon  coun- 
ties, parishes  and  townships  a  burden  for  which  perhaps  they 
have  reached  no  just  consideration,  opens  the  door  to  immense 
frauds  on  the  part  of  petty  officials  and  scheming  speculators. 
It  seems,  therefore,  to  be  a  power  quite  distinct  from  that  of 
incurring  indebtedness  for  improvements  actually  authorized 
and  undertaken,  the  justness  and  validity  of  which  may  al- 
ways be  inquired  into.     It  is  a  power  which  ought  not  to  be 
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implied  from  the  mere  authority  to  make  such  improvements. 
It  is  one  thing  for  county  or  parish  trustees  to  have  the  power  to 
incur  obligations  for  work  actually  done  in  behalf  of  the  county 
or  parish,  and  to  give  proper  vouchers  therefor,  and  a  totally 
different  thing  to  have  the  power  of  issuing  unimpeachable  pa- 
per obligations  which  may  be  multiplied  to  an  indefinite 
extent.  If  it  be  once  conceded  that  the  trustees  or  local  repre- 
sentatives of  townships,  counties,  and  parishes  have  the  im- 
plied power  to  issue  coupon  bonds,  payable  at  a  future  day, 
which  may  be  valid  and  binding  obligations  in  the  hands  of 
innocent  purchasers,  there  will  be  no  end  to  the  frauds  that 
will  be  perpetrated."  And  again  :  "  We  do  not  mean  to  be  un- 
derstood that  it  requires,  in  all  cases,  express  authority  for 
such  bodies  to  issue  negotiable  paper.  The  power  has  fre- 
quently been  implied  from  other  express  power  granted.  Thus, 
it  has  been  held  that  the  power  to  borrow  money  implies  the 
power  to  issue  the  ordinary  securities  for  its  repayment, 
whether  in  form  of  notes  or  bonds  payable  in  the  future.  So, 
the  power  to  subscribe  for  stock  in  a  railroad,  or  to  purchase 
property  for  a  market-house,  and  other  like  powers  which  can 
not  be  carried  into  execution  without  borrowing  money  or  giv- 
ing obligations  payable  in  the  future,  have  been  held  sufiicient 
to  raise  the  implied  power  to  issue  such  obligations.  But  in 
our  judgment  these  implications  should  not  be  encouraged  or 
extended  beyond  the  fair  inferences  to  be  gathered  from  the 
circumstances  of  each  case.  It  would  be  an  anomaly  justly  to 
be  deprecated,  for  all  our  limited  territorial  boards,  charged 
with  certain  objects  of  necessary  local  administration,  to  be- 
come the  fountains  of  commercial  issues,  capable  of  floating 
about  in  the  financial  whirlpools  of  our  large  cities."  ' 

§  109.  The  doctrine  of  implied  powers  in  Lynde  v.  County 
of  Winnebago. — In  Iowa  the  code  of  1851  authorized  the 
county  judge  sitting  as  the  county  court  "to  provide  for  the 
erection  and  reparation  of  court-houses,  jails  and  other 
necessary  buildings  within  and  for  the  use  of  the  county." 
The  statute  also  provided  that  the  county  judge  may  submit 

1  Police  Jury  v.  Britton,  15  Wall.  566. 
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to  the  people  at  a  regular  or  special  election,  "the  question 
whether  money  may  be  borrowed  to  aid  in  the  erection  of 
public  buildings,"  and  other  questions  not  necessary  to  be 
mentioned  ;  and  that  ' '  when  the  question  so  submitted  in- 
volves the  borrowing  or  expenditure  of  money  "  it  "must  be 
accompanied  by  a  provision  to  lay  a  tax  for  the  payment 
thereof,"  and  that  "no  vote  adopting  the  question  proposed 
will  be  of  effect  unless  it  adopt  the  tax  also."  The  judge  of 
Winnebago  county  in  1860  submitted  to  the  voters  of  that 
county  the  question  of  levying  a  tax  of  seven  mills  on  the 
dollar  for  the  purpose  of  building  a  court-house  ;  the  tax  to  be 
levied  annually,  not  exceeding  ten  years,  until  a  sufficient 
amount  was  raised  for  that  purpose.  No  proposition,  how- 
ever, was  ever  submitted  to  the  voters  to  borrow  money  or  to 
issue  bonds  for  that  purpose  or  for  any  other  purpose.  The 
county  judge  made  a  contract  to  build  a  court-house  and  issued 
county  bonds  to  the  amount  of  twenty  thousand  dollars,  which 
were  delivered  to  the  contractor,  and  were  purchased  for  value 
by  parties  who  sued  the  county.  The  bonds  recited  that  they 
were  issued  in  pursuance  of  a  vote  of  the  people  of  the  county. 
There  was  no  power  to  issue  these  bonds  unless  upon  a  vote 
first  had  of  the  people,  upon  two  questions,  one  as  to  borrow- 
ing the  money  to  erect  public  buildings,  and  the  other  levy- 
ing a  tax  to  pay  the  money  so  borrowed.  Both  were  essential, 
by  the  very  terms  of  the  statute,  to  confer  the  power  to  borrow 
money  and  issue  bonds  therefor. 

The  supreme  court  of  the  United  States,  in  passing  upon 
the  validity  of  the  bonds,  declared  that  the  question  submitted 
to  the  voters  was,  "  Whether  the  county  judge,  at  the  time  of 
levying  the  taxes  for  the  year  1860,  should  levy  a  special  tax 
of  seven  mills  on  a  dollar  of  valuation,  for  the  purpose  of  con- 
structing a  court-house  in  said  county,  and  said  tax  to  be  lev- 
ied from  year  to  year  until  a  sufficient  amount  is  raised  for 
said  purpose,  not,  however,  to  exceed  ten  years."  There  was 
the  requisite  majority  in  favor  of  the  proposition.  It  was  ex- 
pressed in  this  formula  that  a  court-house  was  to  be  built, 
and  it  was  implied  that  money  was  to  be  borrowed  to  accom- 
plish that  object.    Otherwise  the  vote  gave  no  authority  which 


§  110  GENERAL    POWER    TO    ISSUE    BONDS.  135 

did  not  already  exist,  and  was  an  idle  ceremony.  The  statute 
authorized  an  appeal  to  the  voters  only  that  they  might  give 
or  refuse  authority  to  incur  a  debt.  It  could  not  have  been 
intended  that  the  erection  should  be  delayed  until  a  sum  suffi- 
cient to  pay  for  the  structure  had  been  realized  from  the  tax 
authorized  to  be  imposed,  or  that  the  work  should  proceed 
only  pari  passu  with  the  progress  of  its  collection  from  year  to 
year.    What  is  implied  is  as  effectual  as  what  is  expressed.' 

Viewing  the  subject  in  the  light  of  the  statutory  provisions 
and  of  the  action  of  the  people,  we  can  not,  said  the  court, 
"say  that  the  bonds  were  issued  without  due  authorization."  ^ 

§  110.  The  dissenting  opinion  in  Lynde  t.  County  of  Win- 
nebago.— Chief  Justice  Chase  and  Justices  Field  and  Miller 
dissented  from  the  judgment  of  the  majority  of  the  court  in 
this  case  upon  the  following  grounds  : 

First.  That  the  county  judge  had  no  power  to  issue  bonds 
binding  upon  the  county,  without  previous  authority  conferred 
by  a  vote  of  the  people.  Such  is  the  construction  given  to  the 
statutes  of  Iowa,  which  are  supposed  to  confer  such  power,  hj 
the  supreme  court  of  the  state,  and  that  construction  is  obliga- 
tory upon  us.  Here  the  only  question  ever  submitted  to  the 
voters  of  the  county  was  whether  a  tax  of  seven  mills  on  the 
dollar  should  be  levied  for  the  purpose  of  building  a  court- 
house ;  and  the  only  power  conferred  was  to  levy  such  a  tax. 
"  I  can  not  find  in  this  vote,"  said  Mr.  Justice  Field,  "  any 
authority  in  the  county  judge  to  issue  bonds  of  the  county  for 
constructing  a  court-house,  payable  at  different  periods,  and 
then  to  take  up  the  bonds  by  issuing  new  bonds  drawing  a 
larger  interest  than  the  first,  and  differing  in  amount  and  time 
of  payment,  and  providing  that  a  failure  to  pay  the  interest  as 
it  matures  shall  cause  the  entire  principal  to  become  due." 

Second.  As  the  bonds  were  issued  without  the  authorization 
of  a  vote  of  the  people,  the  county  is  not  estopped  to  deny  their 
validity  by  reason  of  any  recitals  they  contain.     The  county 

' United  States  v.  Babbit,  1  Black  55.     Cowdrey,  11  "Wall.  459 ;  Claiborne  Co. 
2  Lynde   v.  County  of  Winnebago,     c.  Brooks,  111  U.  S.  400. 
16  Wall.  6;    Galveston   R.  E.  Co.  v. 
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judge  was  only  an  agent  of  the  county,  acting  under  a  limited 
and  special  authority,  the  exercise  of  which  was  supposed  to 
be  carefully  guarded,  and  he  could  not  enlarge  that  authority 
by  representation  that  he  possessed  what  was  never  conferred. 
The  statutes  of  the  state  never  intended  to  make  the  liabilities 
of  the  counties  depend  upon  the  mere  statements  of  any  of  its 
officers.  The  law  of  agency  is  not  different  when  applied  to 
the  acts  of  agents  of  municipal  bodies,  in  a  matter  so  serious 
and  delicate  as  the  contracting  of  a  public  debt,  and  when  ap- 
plied to  the  acts  of  agents  of  private  individuals  ;  they  must 
both  keep  strictly  within  the  limits  of  their  power  of  attorney 
or  their  acts  will  be  invalid.  They  can  not  cure  any  inherent 
defect  in  their  action  arising  from  want  of  power  by  any  ex- 
tent of  recitals  that  they  had  the  requisite  authority.  In  con- 
cluding, the  learned  justice  said  :  "  It  seems  to  me  that  the 
ruling  of  the  majority  of  the  court  in  this  case,  holding  that 
the  bonds  issued  under  circumstances  attending  the  issue  of 
these,  are  valid  obligations,  binding  upon  the  county,  goes 
further  than  any  previous  adjudication  towards  breaking  down 
the  barriers  which  state  legislatures  have  erected  against  the 
creation  of  debts,  and  consequent  increase  of  taxation,  by  care- 
less, ignorant  or  unscrupulous  public  officers." 

§  111.  The  doctrine  of  implied  powers  restated  in  Mayor  of 
Nashville  v.  Ray. — This  was  a  case  in  which  Ray  sued  the 
mayor  and  city  council  of  Nashville,  Tenn.,  to  recover  the 
amount  of  nineteen  corporation  drafts  or  orders,  ranging  from 
a  few  dollars  in  amount  to  over  one  thousand  dollars,  and  to- 
gether amounting,  with  interest,  to  over  nine  thousand  dol- 
lars. In  form  they  were  drawn  by  the  mayor  and  recorder 
upon  the  city  treasurer,  payable  to  some  person  named,  or 
bearer,  and  were  impressed  with  the  city  seal.  The  indorse- 
ment by  the  treasurer  was  made  when  the  orders  were  presented 
to  him.  Evidence  was  given  by  the  plaintiff  tending  to  show 
that  it  had  been  the  custom  for  many  years,  when  the  treasurer 
failed  to  pay  such  checks  on  presentation,  for  him  to  write  his 
name  on  the  back,  with  the  date  of  presentation,  and  after- 

'  Lynde  v.   County  of  Winnebago,  16  Wall.  6. 
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wards,  in  the  payment  of  such  checks,  to  allow  interest  from 
that  date,  and  that  it  was  usual  to  present  such  checks 
for  indorsement  to  draw  interest  when  it  was  known  there 
were  no  funds  for  their  payment;  also,  that  it  was  the 
well-known  custom  of  the  proper  collecting  officers  of  the  cor- 
poration to  receive  such  checks  for  taxes  and  other  dues  of 
the  corporation;  that  at  the  time  these  checks  were  issued,  and 
at ,  the  time  they  were  bought  by  the  plaintiff,  the  city  was 
largely  involved  in  debt,  and  that  many  such  checks  were  out- 
standing unpaid,  and  were  bought  and  sold  in  the  market,  and 
that  nearly  all  the  city  taxes  were  paid  therewith;  that  for  some- 
time before  the  plaintiff  purchased  the  checks  in  question  the 
taxes  for  the  support  of  public  schools  were  collected  and  paid 
over  to  the  treasurer  of  the  board  of  education  in  such  checks. 
These  officers  then  sold  them  at  eighty  cents  on  the  dollar,  and 
with  the  money  discharged  the  salaries  of  the  teachers  of  the 
public  schools.  The  charter  of  this  city  was  in  the  usual  form, 
but  contained  no  express  power  to  borrow  money.  In  the 
court  below  it  was  held  that  the  city  had  authority  to  issue 
promissory  notes  and  other  securities  for  lawful  debts;  that  the 
checks,  if  signed  by  proper  officers,  and  for  a  good  considera- 
tion, were  promissory  notes,  and  that  if  the  usage  was  to  issue 
these  securities  by  a  sale  in  market,  they  were  obligatory  to 
the  city,  and  though  overdue  on  their  face,  they  would  be 
deemed  payable  on  demand,  and  not  dishonored  so  as  to  let  in 
defenses  against  a  holder  for  value.  It  excluded  evidence  of- 
fered by  the  city  to  show  that  the  council  of  the  city  ■  gave  no 
authority  for  the  issue  or  reissue  of  the  checks,  and  also  to 
show  that  one  of  them  had  been  issued  by  virtue  of  a  corrupt 
contract  with  a  member  of  the  council.  The  case  was  reversed 
by  the  supreme  court  of  the  United  States,  five  judges  only, 
out  of  the  eight  of  which  the  court  was  then  composed,  concur- 
ring in  the  judgment  of  reversal.  Four  of  those  judges  placed 
the  judgment  on  these  basic  principles:  "  1.  That  munici- 
pal corporations  have  not  the  power,  without  legislative  author- 
ity expressly  or  clearly  implied,  to  borrow  money,  or  to  issue 
notes,  bills  or  other  securities  of  a  commercial  character,  free 
from  equitable  defenses  in  the  hands  of  bona  fide  holders.     2. 
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That  such  corporations  are  of  a  public  character,  instituted  for 
purposes  of  local  government,  and  constitute  part  of  the  do- 
mestic government  of  the  state;  that  the  power  of  taxation  is 
given  to  them  for  the  purpose  of  raising  the  means  of  carrying 
on  their  functions,  and  that  the  creation  of  such  special  power 
is  exclusive  of  others.  3.  That  the  officers  of  such  a  corpora- 
tion can  not,  like  the  officers  of  a  private  corporation, 
create  by  their  acts  an  estoppel  against  the  corporation,  its 
tax-payers  or  people,  so  as  to  render  illegal  issues  of  ordi- 
nary city  drafts  or  vouchers  (not  authorized  by  law)  valid  in 
the  hands  of  holders  for  value;  that  such  holders  are  affected 
with  notice  of  the  illegality.  4.  That  certificates  of  debt,  city 
warrants,  orders,  checks,  drafts  and  the  like,  used  for  giving 
to  the  public  creditors  evidence  of  the  amount  of  their  claims 
against  the  city  treasury,  are  valid  instruments  for  that  pur- 
pose, and  may.  be  transferred  from  hand  toihand;  but  that  they 
are  not  commercial  paper,  in  the  sense  of  creating  an  absolute 
obligation  to  pay  them  free  from  legal  and  equitable  defenses; 
and  that  the  holder  takes  them  subject  to  such  defenses.'" 

§  112.  The  doctrine  in  Merrill  v.  Monticello. — The  town  of 
Monticello,  Indiana,  issued  its  negotiable  bonds,  having  ten 
years  to  run,  to  the  amount  of  twenty  thousand  dollars,  the 
proceeds  to  be  used  in  aid  of  the  construction  of  a  school-house, 
and  sold  them  in  open  market.  When  they  matured,  a  new 
issue  of  like  bonds,  to  the  amount  of  twenty-one  thousand  dol- 
lars, was  made,  which  was  also  sold  in  open  market,  and  a 
part  of  the  proceeds  converted  by  a  trustee  of  the  corporation 
to  his  own  use.  The  decisive  question  presented  by  the  record 
in  this  case  was  whether  the  town  of  Monticello  had  authority, 
under  the  laws  of  Indiana,  to  issue  for  sale  in  open  market 
negotiable  securities  in  the  form  of  the  bonds  and  coupons  on 
which  recovery  was  sought. 

It  was  held  that  the  implied  power  of  a  municipal  corpora- 
tion to  borrow  money  to  enable  it  to  execute  the  powers 
expressly  conferred  upon  it  by  law,  if  it  exists  at  all,  does  not 
authorize  it  to  create  and  issue  negotiable  securities  to  be  sold 

iThe  Mayor  v.  Ray,  19  "Wall.  468;  The  Mayor  v.  Lindsey,  19  Wall.  485. 
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in  the  market  and  to  be  taken  by  purchasers  freed  from  equi- 
ties that  might  be  set  up  by  the  maker,  and  that  to  borrow 
money  and  to  give  a  bond  or  obligation  therefor,  which  may 
circulate  in  the  market  as  a  negotiable  security  freed  from  any 
equities  that  may  be  set  up  by  the  maker  of  it,  are  essentially 
different  transactions  in  their  nature  and  legal  effect.' 

§  113.  The  doctrine  in  Brenham  v.  German-American 
Bank. — The  charter  of  the  city  of  Brenham,  Texas,  granted 
in  1873,  provided  that  "the  city  council  shall  have  the  power 
and  authority  to  borrow  for  general  purposes,  not  exceeding 
fifteen  thousand  dollars,  on  the  credit  of  said  city ;  also,  that 
the  "bonds  of  the  corporation  of  the  city  of  Brenham  shall 
not  be  subject  to  tax  under  this  act."  Under  the  authority 
conferred  by  this  charter  the  city  council,  in  1879,  passed  an 
ordinance  entitled,  "an  ordinance  to  provide  for  the  issue  and 
sale  of  fifteen  thousand  dollars,  in  coupon  bonds  of  the  city, 
to  borrow  money  for  general  purposes."  Bonds,  negotiable 
in  form,  and  to  the  full  amount  authorized  by  the  ordinance, 
were  issued  by  the  city  in  1879,  and  the  coupons  held  by  the 
German-American  Bank  were  from  the  bonds  so  issued.  The 
principal  contention  on  the  part  of  the  defendant  was  that  it 
was  without  authority  to  issue  the  bonds,  and  that  they  were 
void  for  all  purposes  and  in  the  hands  of  all  persons. 

There  was  nothing  in  the  charter  of  the  defendant  which 
gave  it  any  power  to  issue  negotiable,  interest-bearing  bonds, 
of  the  character  of  those  involved  in  the  case.  The  only  au- 
thority in  the  charter  that  was  relied  upon  was  the  power  given 
to  borrow  money  for  general  purposes,  not  exceeding  fifteen 
thousand  dollars,  on  the  credit  of  the  city.  The  power  given 
to  the  defendant  by  section  4  of  article  2  of  the  constitution 
(the  defendant  having  a  population  of  less  than  ten  thousand 
inhabitants  at  the  date  of  its  charter  and  at  the  date  of  the 
ordinance),  was  only  the  power  to  levy,  assess  and  collect  an 
annual  tax  to  defray  the  current  expenses  of  its  local  govern- 

> Merrill  v.   Monticello,   138  V.   S.  139;    Young   v.  Clarendon   Tp.,   132 

673;   Police  Jury  v.  Britton,  15  Wall.  U.  S.  340;  Hill  v.  Memphis,  184 U.S. 

566;    Claiborne    Co.    v.  Brooks,   111  198. 
U.  S.  400 ;    Kelley  v.  Milan,  127  TJ.  S. 
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ment,  not  exceeding  for  any  one  yeat  one-fourth  of  one  per 
cent.  The  court  held  that  the  city,  in  exercising  its  power  to 
borrow  not  exceeding  fifteen  thousand  dollars  on  its  credit,  for 
general  purposes,  could  give  to  the  lender,  as  a  voucher,  for 
the  payment  of  the  money,  evidence  of  indebtedness  in  the 
shape  of  non-negotiable  paper,  but  that  this  did  not  include 
the  right  to  issue  negotiable  paper  or  bonds,  unimpeachable 
in  the  hands  of  a  bona  fide  holder.' 

§  114.  The  dissenting  opinion  in  Brenham  v.  €rerman-Amer- 
ican  Bank. — Justices  Brown,  Harlan  and  Brewer  dissented 
from  the  conclusion  of  the  majority  of  the  court,  the  grounds 
of  dissent  being  stated  by  Justice  Brewer.  He  reviews  the 
cases  cited  in  the  majority  opinion,  and  concludes,  from  mi- 
nute examination,  that  in  none  of  those  decided,  unless  in  the 
case  of  Rogers  v.  Burlington,  was  there  any  question  as  to  the 
power  to  issue  negotiable  securities  under  an  express  power  to 
borrow  money ;  and  that  some  of  them  concede  that  such  a 
power  carries  with  it  authority  to  give  negotiable  paper  for 
money  borrowed. 

In  the  course  of  the  dissenting  opinion  the  learned  justice 
said  :  "It  seems  to  us  that  the  court,  in  the  present  case, 
announces,  for  the  first  time,  that  an  express  power  in  a  mu- 
nicipal corporation  to  borrow  money  for  corporate  or  general 
purposes  does  not,  under  any  circumstances,  carry  with  it,  by 
implication,  authority  to  execute  a  negotiable  promissory  note 
or  bond  for  the  money  so  borrowed,  and  that  any  such  note  or 
bond  is  void  in  the  hands  of  a  bona  fide  holder  for  value. 
There  are,  perhaps,  few  municipal  corporations  anywhere  that 
have  not,  under  some  circumstances,  and  within  prescribed 
limits  as  to  amount,  express  authority  to  borrow  money  for 
legitimate  corporate  purposes.  While  this  authority  may  be 
abused,  it  is  often  vital  to  the  public  interest  that  it  be  exer- 
cised.    But  if  it  may  not  be  exercised  by  giving  negotiable 

'Brenham     v.  German  -  American  Milan,  127  TJ.  S.  139;    Norton  r.  Dy- 

Bank,  144  TJ.  S.  173 ;    Police  Jury  v.  ersburg,    127    U.  S.   160 ;    Young   v. 

Britton,  15  Wall.  566;    Claiborne  Co.  Clarendon  Tp.,  132  U.  S.  340;  Hill  v. 
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notes  or  bonds  as  evidence  of  the  indebtedness  so  created — 
which  is  the  mode  usually  adopted  in  such  cases — the  power 
to  borrow  money,  however  urgent  the  necessity,  will  be  of  lit- 
tle practical  value.  Those  who  have  money  to  lend  will  not 
lend  it  upon  mere  vouchers  or  certificates  of  indebtedness.  The 
aggregate  amount  of  negotiable  notes  and  bonds  executed  by 
municipal  corporations  for  legitimate  purposes,  under  express 
power  to  borrow  money  simply,  and  now  outstanding  in  every 
part  of  the  country,  must  be  enormous.  A  declaration  by  this 
court  that  such  notes  and  bonds  are  void  because  of  the  absence 
of  express  legislative  authority  to  execute  negotiable  instru- 
ments for  the  money  borrowed,  will,  we  fear,  produce  incalcu- 
lable mischief.  Believing  the  doctrine  announced  by  the  court 
to  be  unsound,  upon  principle  and  authority,  we  do  not  feel  at 
liberty  to  withhold  an  expression  of  our  dissent  from  the  opin- 


§  115.  The  power  to  tax  does  not  imply  the  power  to  issue 
honds. — The  power  which  the  statute  of  Tennessee  confers  upon 
a  county  in  that  state  to  erect  a  court-house,  iail  and  other  nec- 
essary county  buildings,  does  not  authorize  the  issue  of  com- 
mercial paper  as  evidence  or  security  for  a  debt  contracted  for 
the  construction  of  such  a  building.^ 

A  grant  to  a  municipal  corporation  of  power  to  appropriate 
moneys  in  aid  of  the  construction  of  a  railroad,  accompanied 
by  a  provision  directing  the  levy  and  collection  of  taxes  to 
meet  such  appropriation,  and  prescribing  no  other  mode  of 
payment,  does  not  authorize  the  issuing  of  negotiable  bonds  in 
payment  of  such  appropriation." 

In  Mississippi,  as  a  general  rule,  the  boards  of  supervisors 
of  counties  have  no  other  financial  powers  than  "  to  levy  such 
taxes  as  may  be  necessary  to  meet  the  demands  of  their  re- 
spective counties,"  and  to  "direct  the  appropriation  of  the 
money  that  may  come  into  the  treasury."  This,  it  has  been 
held  by  the  highest  court  of  the  state,  gives  no  power  to  bor- 

'  Brenham    v.    German  -  American    Police  Jury  v.  Britton,   15  Wall.  566. 
Bank,  144  U.  S.  173.  =  Concord  c.  Robinson,   121  U.  S, 

2  The  Mayor  v.  Ray,  19  Wall.  468;    165. 
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row  money.'  The  policy  of  the  state  from  its  earliest  history 
seems  to  have  been  to  require  municipal  organizations  to  meet 
their  current  liabilities  by  current  taxation.  It  was  expressly 
declared  that  "  the  grant  of  power  to  such  a  body  of  extraordi- 
nary character,  such  as  is  not  embraced  in  the  general  scope 
of  its  duties,  must  be  strictly  construed.'"  This  doctrine  re- 
ceived the  approval  of  the  supreme  court  of  the  United  States 
in  the  case  of  Wells  v.  Supervisors.  Chief  Justice  Waite,  de- 
livering the  opinion  of  the  court,  said:  "The  controlling 
question  in  this  case  is  whether  there  is  authority  in  law  for 
issuing  the  bonds  to  which  the  coupons  sued  on  were  attached. 
If  there  was  not,  it  has  always  been  held  that  no  recovery  can 
be  had  in  an  action  on  the  bonds  or  coupons.  It  is  also  settled 
that  unless  the  power  to  issue  bonds  for  the  payment  of  munic- 
ipal subscriptions  to  the  stock  of  railroad  companies  is  given  in 
express  terms,  or  by  reasonable  implication,  no  obligation  of 
that  kind  can  be  created.'" 

An  act  of  the  general  assembly  of  Missouri,  approved  Janu- 
ary 4,  1860,  authorized  counties,  towns  and  cities  to  subscribe 
to  the  stock  of  a  railroad  company  which  it  incorporated  and  to 
issue  bonds  therefor.  The  seventh  section  enacted  that  "  upon 
the  presentation  of  a  petition  of  the  president  and  directors  of 
said  company  to  the  county  court  of  said  county  through  which 
said  road  may  be  located,  praying  that  a  vote  may  be  taken  in 
any  strip  of  country  through  which  it  may  pass,  not  to  exceed 
ten  miles,  on  either  side  of  said  road;  that  the  inhabitants 
thereof  are  desirous  of  taking  stock  in  said  road,  and  of  voting 
upon  themselves  a  tax  for  the  payment  of  the  same, — it  shall 
be  the  duty  of  said  county  court  to  order  an  election  therein, 
and  shall  prescribe  the  time,  place  and  manner  of  holding  said 
election;  and  if  a  majority  of  the  taxable  inhabitants  shall  de- 
termine in  favor  of  the  tax,  it  shall  be  the  duty  of  said  court  to 
levy  and  collect  from  them  a  special  tax,  which  shall  be  kept 
separate  from  all  other  funds  and  appropriated  to  no  other 

'  Beaman  v.  Leake  Co.,  42  Miss.  '  Wells  v.  Supervisors,  102,  U.  S. 
247.  625. 

'  Hawkins  o.  Carroll  Co.,  50  Miss. 
735. 
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purpose,  and  as  fast  as  collected  shall  cause  the  same  to  be  paid 
to  the  treasurer  of  said  company."  It  was  held  by  the  supreme 
court  of  the  United  States  that  the  affirmative  vote  of  the  in- 
habitants of  such  a  strip  authorized  the  county  court  to  levy, 
collect  and  pay  to  the  treasurer  of  the  company  such  special 
tax,  but  it  did  not  create  a  debt  of  the  county,  as  such,  for 
which  bonds  might  be  issued  under  that  act  or  the  act  of  March 
24,  1868,  authorizing  "  counties,  cities,  and  incorporated  towns 
to  fund  their  respective  debts."  ' 

§  116.  The  power  to  subscribe  for  stock  does  not  imply  the 
power  to  issue  bonds. — The  act  of  the  legislature  of  Missouri, 
of  February  9,  1857,  to  incorporate  the  Alexandria  and  Bloom- 
field  Railroad  Company,  gave  no  authority  to  any  town  of  the 
state  to  issue  bonds  for  stock  subscribed  by  it.  The  fourteenth 
section,  which  is  the  one  upon  which  plaintiff  relied,  empow- 
ered the  county  court  of  a  county  in  which  any  part  of  a  rail- 
road may  lie  to  subscribe  to  stock  of  the  company,  to  invest  its 
funds  in  that  stock,  or  issue  the  bonds  of  the  county  to  raise 
the  funds  to  pay  for  the  stock  thus  subscribed,  to  take  proper 
steps  to  protect  the  interest  and  credit  of  the  county  and  to  ap- 
point an  agent  to  represent  the  county  and  receive  its  divi- 
dends. The  same  section  also  empowered  any  incorporated 
city  or  town  to  subscribe  for  stock  of  such  railroad  and  to  ap- 
point an  agent  to  represent  its  interest,  give  its  notes  and 
receive  its  dividends,  and  take  proper  steps  to  guard  and  pro- 
tect its  interest.  But  it  did  not  authorize  the  town  to  issue  any 
bonds  for  the  stock  thus  subscribed.     It  left  the  town  to  pro- 

'  Ogden  V.  County  of  Daviess,  102  U.  themselves ;  but  that  did  not  create  a  • 

S.  634.   Chief  Justice  Waite, delivering  debt  of  the  county,  as  such  for  which 

the  opinion  of  the  court,  used  the  fol-  funding  bonds  might  be  issued.    The 

lowing  language :     "It  is  claimed  that  debt,  if  any,  was  of  the  'strip' only, 

authority  for  the  issue  of  the  bonds  and  not  the  county.    As    no    bond 

can  be  found  in  this  law.    We  do  not  could  be  issued  under  the  original  vote, 

agree  to   this.     Neither  the   county,  the    county    assumed    no    obligation 

nor  a  city,  nor  a  town  took  the  stock  whatever.  The  county  court  and  other 

now  in  question.    The  county  did  not  officers  of  the  county  could  be  com- 

owe  any  debt     The  taxable  inhabit-  pelled  to  levy,   collect  and  pay  over 

ants  of  the  'strip  of  country'  had  au-  the  tax,   but  that  was  all  the  county 

thorized  to  tax  themselves  for   the  or  its  officers  were  required  to  do." 
stock.    In  this  way  they  could  bind 
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vide  for  the  payment  of  the  stock  in  the  ordinary  way  in  which 
debts  contracted  by  a  town  are  met,  that  is,  by  funds  arising 
from  taxation.  "  It  is  well  settled  that  the  power  to  subscribe 
for  stock  in  railways  is  to  be  construed  strictly  and  not  to  be 
extended  beyond  the  terms  of  the  law.  While  a  municipal 
corporation,  authorized  to  subscribe  for  the  stock  of  a  railroad 
company  or  to  incur  any  other  obligation,  may  give  written 
evidence  of  such  subscription  or  obligation,  it  is  not  thereby 
empowered  to  issue  negotiable  paper  for  the  amount  of  indebt- 
edness incurred  by  the  subscription  or  obligation.  Such  paper 
in  the  hands  of  innocent  parties  for  value  can  not  be  enf orced- 
without  reference  to  any  defense  on  the  part  of  the  corpora- 
tion, whether  existing  at  the  time  or  arising  subsequently. 
Municipal  corporations  are  established  for  purposes  of  local 
government,  and  in  the  absence  of  specific  delegation  of  power 
can  not  engage  in  any  undertakings  not  directed  immediately 
to  the  accomplishment  of  those  purposes.  Private  corpora- 
tions created  for  private  purposes  may  contract  debts  in  con- 
nection with  their  business,  and  issue  evidences  of  them  in 
such  form  as  may  best  suit  their  convenience.  The  inability 
of  municipal  corporations  to  issue  negotiable  paper  for  their 
indebtedness,  however  incurred,  unless  authority  for  that  pur- 
pose is  expressly  given  or  necessarily  implied  for  the  execution 
of  other  express  powers,  has  been  affirmed  in  repeated  decis- 
ions of  this  court." ' 

Thus,  it  has  been  held  by  the  same  court  that  mere  author- 
ity given  to  a  municipality  to  subscribe  for  stock  in  a  railroad 
company  does  not  carry  with  it  the  implied  power  to  issue 
bonds  therefor,  especially  where  special  provisions  are  made 
for  paying  the  subscription  by  taxation.^ 

A  municipal  corporation,  in  order  to  exercise  the  power  of 
becoming  a  stockholder  in  a  railroad  corporation,  must  have 
such  power  expressly  conferred  by  a  grant  from  the  legislature  ; 
and  even  such  power  does  not  carry  with  it  the  power  to  issue 
negotiable  bonds  in  payment  of  the  subscription,  unless  the 

'  Hill  V.  Memphis,  134  U.  S.  198.  "Norton  v.  Dyersburg,  127  U.  S.  160. 
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latter  power  is  expressly,  or  by  reasonable  implication,  con- 
ferred by  statute.' 

The  commissioners  or  board  of  supervisors  of  a  county,  in 
the  exercise  of  their  general  power  as  such,  have  no  authority 
to  subscribe  stock  to  railroads,  and  bind  the  people  of  the 
county  to  pay  bonds  issued  for  that  purpose  without  special 
authority  conferred  upon  it  by  the  legislature." 

In  a  late  case,  where  the  subject  was  drawn  in  question,  Mr. 
Justice  Lamar,  speaking  for  the  court,  said:  "By  an  un- 
broken current  of  decisions  by  this  court  and  by  all  other 
courts,  too  numerous  to  mention,  it  is  a  settled  law  that  a  mu- 
nicipality has  no  power  to  make  a  contract  of  this  character, 
except  by  legislative  permission.  It  is  manifest  that,  such  be- 
ing the  case,  the  legislature,  in  granting  such  permission,  can 
impose  such  conditions  as  it  may  choose  ;  and  even  where 
there  is  authority  to  aid  a  railroad,  and  incur  a  debt  in  extend- 
ing such  aid,  it  is  also  settled  that  such  power  does  not  carry 
with  it  any  authority  to  execute  negotiable  bonds  except  sub- 
ject to  the  restrictions  and  directions  of  the  enabling  act.'" 

§  117.  The  doctrine  of  the  federal  courts. — Whether  a  mu- 
nicipal corporation  possesses  the  power  to  borrow  money  and 
to  issue  negotiable  securities  depends  upon  a  true  construction 
of  its  charter  and  the  legislation  of  the  state  applicable  there- 
to. A  municipal  corporation  has  no  incidental  or  inherent 
authority  under  the  usual  grants  of  municipal  powers  as  a 
means  of  discharging  its  ordinary  municipal  functions.  Such 
authority  may,  however,  be  inferred  from  special  and  extraor- 
dinary powers  which  require  the  expenditure  of  unusual  sums 
of  money,  when  it  is  usual  to  execute  such  powers  by  means  of 
borrowing  money  and  issuing  negotiable  securities  therefor, 

'  Kelley  v.  Milan,  127  U.  S.  139.  625 ;  Claiborne  Co.  ®.  Brooka,  111  U.  S 

2  Sheboygan  Co.  «.  Parker,  3  Wall.  400;    Kelley  ».  Milan,  137  U.S.  139 

93;   Young    v.    Clarendon    Tp.,    132  Daviess  Co.  v.  Dickinson,  117  U.  S 

U.  S.  340.  657;   Marsh  v.  Fulton  Co.,  10  Wall 

s  Young  V.  Clarendon  Tp.,  132  U.  S.  676;    Ottawa  v.  Caney,  108  U.  S.  110; 

340;    Wells  v.  Supervisors,  102  U.  S.  2  Elliott  R.  E.,  §§839,  875,  876. 
MuN.  Sb.— 10 
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and  when  upon  the  whole  legislation  applicable  to  the  munic- 
ipality such  appears  to  have  been  the  legislative  intent.' 

In  Gause  v.  City  of  Clarksville,  Judge  Dillon  has  carefully 
reviewed  all  the  leading  American  and  English  authorities 
touching  the  implied  power  of  the  municipalities  to  borrow 
money  and  issue  negotiable  securities  therefor,  and  his  view, 
so  far  as  we  are  able  to  determine,  has  become  the  settled  doc- 
trine of  the  federal  courts.  The  facts  as  disclosed  in  this  case 
show  that  the  city  of  Clarksville,  Missouri,  by  its  charter,  had 
power  to  erect,  repair  and  regulate  wharves,  and  "  to  open, 
clear,  regulate,  grade  or  improve  the  streets  of  the  city."  And 
had  power  to  levy  taxes  on  the  property  in  the  city  not  exceed- 
ing one-fourth  of  one  per  cent.  Three  classes  of  bonds  were 
issued  and  denominated  as  "Wharf  improvement  bonds," 
"Street  improvement  bonds,"  and  "Road  improvement 
bonds."  They  were  negotiable  in  form  but  did  not  state  the 
purpose  for  which  they  were  issued.  It  was  alleged,  in  the  pe- 
tition in  the  suit  brought  upon  these  bonds,  that  the  first  were 
made  for  money  borrowed  for  the  city,  for  the  purpose  of  erect- 
ing and  repairing  wharves  in  the  corporate  limits  of  the  city, 
and  that  the  second  class  were  made  for  money  borrowed  for 
the  purpose  of  opening,  clearing,  paving  and  improving  the 
streets  of  the  city.  The  charter  contained  no  express  power 
either  to  borrow  money  or  to  execute  negotiable  bonds. 

After  discussing  the  leading  American  and  English  cases 
upon  the  implied  power  of  municipalities  to  issue  negotiable 
securities  and  the  further  important  fact  that  under  the  decis- 
ions of  the  supreme  court  of  the  United  States,  when  these 
securities  are  issued  they  can  not  be  impeached  in  the  hands 
of  bona  fide  holders  for  value,  the  learned  court  said  :  "Whether 
we  consider  the  question  in  the  light  of  the  nature  and  object 
of  the  ordinary  grants  of  municipal  power  or  in  the  light  of 
the  purposes  which  led  to  the  invention  and  which  sustained 
the  use  of  negotiable  paper  with  the  qualities  attributed  to  it 

1  Gause  v.  Clarksville,  5  Dillon  165,  port,  28  Fed.  R.  287 ;  Morton  v.  City  of 

10  Fed.  Cases,  Circuit  and  District  Nevada,  41  Fed.  R.  582;     Deland  v. 

Courts  96;  Francis  v.  Howard  Co.,  50  Piatt  Co.,  54  Fed.  R.  823. 
Fed.  R.  44;  Dorian  v.  City  of  Shreve- 
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by  the  law-merchant,  we  are  alike  left  to  the  conclusion  that 
the  mere  power  to  create  a  municipal  liability  for  ordinary 
municipal  purposes  does  not  carry  with  it  as  an  incident  the 
authority  to  raise  loans  by  the  issue  and  sale  of  commercial 
obligations.  The  implied  power  to  issue  vouchers  or  evidences 
of  indebtedness  for  authorized  and  valid  municipal  debts  un- 
doubtedly exists,  and  it  may  be  true  that  such  vouchers  or 
evidences  of  indebtedness,  though  put  in  the  form  of  nego- 
tiable paper,  are  not,  for  that  reason,  void,  but  if  not  void  it  is 
clear  that  they  derive  no  additional  force  from  that  circum- 
stance. The  only  safe  as  well  as  sound  doctrine  is,  that 
there  is  no  power  in  a  municipal  corporation  as  incidental  to 
the  execution  of  its  ordinary  duties  to  invest  its  vouchers  or 
notes  or  bonds  with  the  character  of  commercial  paper.  We 
are  not  now  referring  to  municipal  bonds,  negotiable  in  form, 
issued  by  express  legislative  authority;  these  possess,  accord- 
ing to  the  settled  law  of  this  country,  all  of  the  incidents  of 
commercial  paper.  We  have  looked  closely  into  the  American 
cases  against  municipal,  and  public  corporations,  which  hold 
that  it  is  incidental  to  the  power  to  create  a  debt  to  give  a 
note  or  bond  in  payment  of  it,  but  we  have  found  no  judg- 
ment which  holds  that  the  note  or  bond  thus  issued  partakes 
of  that  quality  of  commercial  paper  which  protects  an  inno- 
cent holder  for  value  from  defenses  or  equities  to  which  it 
would  be  subject  in  the  hands  of  the  payee.  What  we  wish 
distinctly  to  hold  is  that  this  supreme  and  dangerous  attribute 
of  commercial  paper  can  not  be  imparted  to  the  issues  of  mu- 
nicipal corporations,  whatever  their  form,  unless  the  power  to 
do  so  is  plainly  conferred,  either  expressly  or  by  implication, 
by  the  legislature,  and  that  no  such  implication  exists  in  re- 
spect to  debts  or  liabilities  arising  from  the  discharge  of  ordi- 
nary municipal  duties.  Sound  policy  and  sound  legal  prin- 
ciples are  generally  coincident.  And  if  the  power  to  issue 
negotiable  paper  is  needful  or  expedient  for  our  municipalities, 
let  it  be  given  to  the  legislature  that  can  prescribe  the  limits, 
purposes  and  conditions  of  its  exercise,  and  provide  for  the 
payment  of  the  liabilities  thus  authorized.  And,  finally,  the 
argument  against  the  existence  of  general  implied  power  in 
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municipalities  to  issue  commercial  paj)er,  becomes  as  it  seems 
to  us,  absolutely  conclusive  in  view  of  this  rule,  wisely  settled, 
that  corporate  powers,  especially  powers  whose  exercise  looks 
to  the  creation  of  public  burdens,  are  to  be  strictly  construed, 
and  that  however  convenient  at  times  such  a  power  might  be, 
it  is  one  which  is  not  necessary  (as  shown  by  universal  ex- 
perience and  practice  in  England  and  generally  in  this  coun- 
try )  to  enable  the  corporation  to  exercise  its  ordinary  functions 
or  to  carry  into  effect  the  purposes  for  which  it  was  created. 
It  is,  therefore,  a  power  which  does  not  exist." 
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§  118.   General  rules   gOTcrning  power   of  taxation. — The 

power  to  tax  is  a  legislative  function  exclusively,  and  can  not 
be  exercised  except  in  pursuance  of  legislative  authority.  The 
court  has  no  taxing  powers,  and  can  impart  none  to  municipal 
authorities.  It  has  no  jurisdiction  to  coerce  the  levy  of  a  tax, 
except  where  the  law  has  made  it  the  clear  and  absolute  duty 
of  the  proper  authorities  of  the  municipality  to  levy  such  tax.' 
The  power  of  taxation  has  been  declared  to  be  an  incident  of 
sovereignty,  and  is  coextensive  with  that  to  which  it  is  an  in- 
cident. All  subjects,  therefore,  over  which  the  sovereign 
power  of  the  state  extends  are,  in  its  discretion,  legitimate  sub- 
jects of  taxation  ;  and  this  power  may  be  carried  to  any  extent 
to  which  the  government  may  choose  to  carry  it.  The  only 
security  against  the  abuse  of  this  power  is  found  in  the  struc- 

1  Board  of  Commissioners  v.  King,  67  Fed.  R.  202,  14  C.  C.  A.  427. 
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ture  of  the  government  itself.  In  imposing  a  tax  the  legisla- 
ture acts  upon  its  constituents.  That  is,  in  general,  a  suffi- 
cient security  against  erroneous  and  oppressive  taxation.  The 
people  of  a  state,  therefore,  give  to  their  government  a  right  of 
taxing  themselves  and  their  property,  and  as  the  exigencies  of 
the  government  can  not  be  limited  they  prescribe  no  limits  to 
the  exercise  of  this  right,  resting  confidently  on  the  interest  of 
the  legislator,  and  on  the  influence  of  the  constituents  over 
their  representative,  to  guard  them  against  its  abuse.' 

In  respect  to  the  kind  of  tax  which  shall  be  laid,  and  also  in 
regard  to  the  objects  which  have  been  placed  under  its  bur- 
dens, the  legislature,  as  the  representative  of  the  sovereign 
people,  must  exercise  its  judgment  and  discretion,  having  in 
view  the  needs  and  conditions  of  the  country.  But  the  power 
to  tax  is  of  the  broadest  extent. 

Justice  Miller  of  the  supreme  court  of  the  United  States  de- 
clared that  "  the  power  to  tax  is  the  strongest  and  most  per- 
vading of  all  the  powers  of  government,  reaching  directly  or 
indirectly  to  all  classes  of  the  people.'"" 

Chief  Justice  Marshall,  in  a  celebrated  case  declared  that 
"  The  power  to  tax  involves  the  power  to  destroy.'" 

A  striking  illustration  of  the  truth  of  this  proposition  is 
seen  in  the  fact  that  the  existing  tax  of  ten  per  cent.,  imposed 
by  the  United  States  on  the  circulation  of  all  other  banks  than 
the  national  banks,  drove  out  of  existence  every  state  bank  of 
circulation  within  a  year  or  two  after  the  passage  of  the  act. 

§  119.    General  limitations  upon  the  power  of  taxation. — 

Vast  as  is  the  power  of  the  government  to  levy  taxes  upon  its 
citizens,  there  are  nevertheless  limitations  upon  it  of  a  very 
distinct  and  positive  character,  which  inhere  in  the  very  nature 
of  the  power  itself.  Some  of  the  limitations  are  commonly  de- 
clared in  the  written  constitutions,  but  the  declaration  is  often 
rather  from  abundant  caution  than  from  any  other  necessity, 

^McCullocli  V.  The  State  of  Mary-  *Loan  ABSociation   v.  Topeka,    20 

land,  4  Wheat.   316.    The  power  of  Wall.  655. 

the  legislature  may,  however,  be  lim-  ^  McCuUoch  v.  Maryland,  4  Wheat, 

ited  by  the  constitution,  which  is  the  428. 
highest  act  of  the  sovereign  people. 
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as  many  of  the  limitations  are  equally  imperative,  whether 
thus  declared  or  not. 

In  some  cases  the  courts,  in  the  exercise  of  their  ordinary 
jurisdiction,  may  and  do  enforce  the  restrictions;  in  others  it  is 
beyond  their  power  to  do  so.  Whether  this  may  be  done 
in  any  given  case  will  depend  upon  whether  the  question 
which  the  case  presents  is  or  is  not  judicial.' 

In  several  states  the  constitution  requires  that  every  statute 
imposing  a  tax  shall  state  distinctly  the  object  of  the  same,  to 
which  it  only  shall  be  applied.  No  power  is  lodged  in  the  leg- 
islature of  any  state  to  override  such  constitutional  provisions 
imposed  as  a  limitation  upon  its  authority  by  the  people  them- 
selves, in  framing  their  constitution. 

The  power  to  impose  taxes,  like  any  other  branch  of  the  leg-- 
islative  authority,  must  be  exercised  by  the  legislature  itself, 
and  can  not  be  delegated  to  ministerial  officers,  or  even  to  an- 
other department  of  the  government.^ 

§  120.  Limiting  the  power  of  municipal  corporations  to 
levy  taxes  in  discharge  of  pre-existing  obligations  impairs  the 
obligation  of  contracts. — All  legislative  acts  passed  after  the 
creation  of  a  valid  debt  by  a  county  or  other  municipal  cor- 
poration, which,  if  enforced,  woiild  deprive  it  of  the  means  of 
payment  to  any  considerable  extent,  such  as  a  law  materially 
diminishing  its  powers  of  taxation,  are  void,  as  being  in  con- 
flict with  that  provision  of  the  federal  constitution  which  de- 
clares that  no  state  shall  pass  any  law  impairing  the  obligation 
of  contracts.  Thus,  where,  prior  to  the  adoption  of  the  pres- 
ent constitution  of  Illinois,  a  county  was  authorized  by  law  to 
issue  its  bonds  in  aid  of  the  construction  of  railways,  bearing 
interest,  with  power  to  levy  such  taxes  as  were  necessary  to 
pay  the  accruing  interest  and  the  principal  when  due,  and  did 
issue  such  bonds,  a  subsequent  limitation  of  the  taxing  power 
of  the  county  which  operated  to  deprive  itx)f  the  means  to  meet 

'Loan  Assoc,  v.  Topeka,  20  Wall.        ''Cooley  on  Const.  Lim.,  117;  Dillon 
655 ;  Cooley  on  Taxation,  41.  on  Mun.  Corp.,  §  60,  567, 618. 
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its  obligations  as  to  such  outstanding,  indebtedness,  was  de- 
clared void,  as  impairing  the  obligation  of  contracts.' 

It  is,  indeed,  a  general,  if  not  a  universal  rule,  that  the 
powers  which  a  municipality  had  when  the  debt  was  contracted 
can  not  subsequently  be  materially  lessened  to  the  prejudice  of 
the  creditor.' 

§  121.  Illustrations  of  the  subject. — Even  if  the  state  sym- 
pathizes with  the  debtor  municipality  and  attempts  to  aid  it  by 
limiting  its  power  to  tax  so  that  the  corporate  debts  can  not  be 
paid  by  taxes  raised  within  the  legal  limits,  the  courts  will 
hold  that  such  limitation  of  a  taxing  power  is  an  impairment 
of  the  obligation  of  contracts  within  the  meaning  of  the  federal 
constitution,  which  provides  that  no  state  shall  pass  any  laws 
impairing  the  obligation  of  contracts.  Where  the  state  has 
conferred  the  power  to  create  debts  and  to  levy  taxes  for  their 
satisfaction,  it  impliedly  contracts  with  those  who  become 
creditors  that  the  power  so  conferred  shall  not  be  unduly  re- 
stricted to  their  prejudice  while  their  demands  remain  unpaid.' 

A  county  in  Missouri  levied  and  collected  taxes  for  the 
purpose  of  paying  interest  on  certain  bonds  issued  by  it, 
and  thereafter  litigation  arose  as  to  their  validity,  and  an  act 
was  passed  by  the  state  legislature  authorizing  the  county 
court  to  loan  the  fund  collected,  but  not  specifying  the  time 
for  which  loans  might  be  made.  Accordingly  a  loan  was 
made  for  four  years  to  A.  Before  the  expiration  of  that  time 
a  bondholder  recovered  final  judgment  against  the  county,  ex- 
ecution was  issued,  and  A  was  served  with  a  writ  of  garnish- 
ment. The  garnishee  answered  that  the  debt  from  her  to  the 
county  was  not  due,  and  stated  the  facts.     It  was  held  by  the 

'Peoria,  etc.,  Eailroad  Company  ».  662;  Edwards   v.   Kearzey,  96  U.  S. 

The  People,  116  111.  401 ;  Wolff  v.  New  595 ;  2  Elliott  R.  E.,  §  840. 

Orleans,  103  U.  S.  358;  Van  Hoffman  «Von   Hoffman  v.  Quincy,  4  Wall. 

V.  City  of  Quincy,  4  Wall.  535;  Louis-  535;  City  of  Galena  ».  Amy,  5  Wall. 

iana  v.  Pjllsbury,  105  U.  S.  278.  705;  Biggs  u.  Johnson  Co.,  6  Wall.  166; 

'^Brodie  v.   McCabe,   33  Ark.  690;  Eees  v.  Watertown,   19    Wall.    107; 

Lilly  V.  Taylor,  88  N.  Car.  489 ;  Good-  United  States  v.  Jefieraon  Co.,  5  Dill. 

ale  V.  Fennell.  27  Ohio  St.  426;  Peo-  310;Devereaux«.  City  of  Brownsville, 

pie   V.   Common   Council,  140  N.  Y.  29Fed.  E.  742. 
300;  McGahey  I!.  Virginia,   135  U.  S. 


§  122    GENERAL  POWEE  AND  PURPOSES  OF  TAXATION.      153 

United  States  circuit  court  for  the  district  of  Missouri :  First. 
That  said  act  only  authorized  the  county  court  to  invest  the 
fund  in  question  subject  to  call,  or  until  the  litigation  was  con- 
cluded. Second.  That  if  construed  to  authorize  loans  for  a 
longer  period  it  would  clearly  have  the  effect  of  impairing  the 
obligation  of  the  contract  between  the  county  and  the  bond- 
holder, and,  therefore,  be  unconstitutional  and  void.  Third. 
That  said  funds,  when  paid  into  the  county  treasury,  became 
trust  funds  for  the  payment  of  interest  upon  said  bonds,  and 
that  it  was  the  duty  of  the  county  authorities  to  apply  them  to 
that  purpose  as  soon  as  the  bonds  were  held  valid.  Fourth. 
That  A  should  be  presumed  to  have  known  the  provisions  of 
the  statute  under  which  the  loan  was  made,  and  that  the 
plaintiff  was  entitled  to  judgment  against  her  for  the  sum  bor- 
rowed, and  any  interest  thereon  which  might  be  unpaid.' 

§  122.  Limitation  upon  the  power  of  taxation  to  pay  bonded 
indebtedness. — Where  a  bonded  debt  is  authorized,  and  the 
power  of  taxation  is  limited  to  the  special  tax  designed  in  the 
act,  there  is  no  power  to  levy  a  greater  tax  than  the  one  thus 
specially  limited ;  and  if  there  is  no  statute  giving  power  to 
issue  bonds,  the  municipality  can  not  be  compelled  to  raise  a 
tax  to  pay  them.^ 

The  rule  is  also  well  settled  that  a  municipality  can  not  raise 
a  tax  to  pay  indebtedness  unless  it  has  express  or  implied 
power  to  levy  a  tax  for  that  purpose.' 

§  123.  Implied  obligation  to  levy  tax  to  pay  municipal  in- 
debtedness.— Notwithstanding  a  municipality  can  not  exceed 
a  limitation  imposed  by  the  legislature,  and  can  only  be  com- 
pelled to  exercise  the  powers  conferred  upon  it  by  the  laws  of 

'George  ».  Ealls  Co.,  8  Fed.  R.  647.  v.  Columbus,   55  Miss.  444;  State  v. 

*  United  States  1).  County  of  Clark,  Macon   Co.  Ct.,  68  Mo.  29;   East  St. 

96U.  S.211;  United  States  ».  County  Louis  v.   Amy,   120  U.  S.  600;  Clay 

of  Macon,  99  U.  S.  582 ;  Harshman  v.  Co.  v.  McAleer,  115  U.  S.  616. 
Knox  Co.,  122U.  S.  306;   Comrs.   v.        ^  United  States  u.  County  of  Macon, 

League,  129  U.  S.  493;  McPherson  v.  99  U.  S.  582;   State  v.  Guttenberg,  39 

Foster,  43   Iowa  48;   Williamson   v.  N.J.  L.  660;   M.  E.  Church,  In  Be, 

City  of  Keokuk,  44  Iowa  88;  People  66  N.  Y.  395. 
V.  Jackson  County,  92  111.  441;  Sykes 
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the  state,  yet  a  creditor  is  entitled  to  have  the  whole  power  of 
the  corporation  exerted  for  the  payment  of  the  judgment.' 

Although  a  city  council  has  a  discretion  as  to  the  amount  of 
tax  which  it  is  authorized  to  levy  for  ordinary  purposes,  it 
must,  if  necessary,  exercise  all  the  power  which  it  has  to  pay 
a  judgment  obtained  against  the  municipality.^ 

The  supreme  court  of  the  United  States  has  declared  that 
notwithstanding  a  legislative  act  is  merely  permissive  in  its 
language,  a  power  thus  conferred  is  mandatory  and  imposed 
as  a  positive  and  absolute  duty,  if  its  exercise  is  necessary  in 
order  to  pay  judgments  rendered  against  a  municipality.' 

But  in  all  such  cases  the  rights  and  remedies  of  municipal 
creditors  must  be  considered  with  reference  to  the  legislation 
under  which  the  debts  were  created.  If  the  legislature  author- 
izes the  creation  of  a  debt  and  provides  no  mode  for  its  pay- 
ment, it  must  be  inferred  that  the  debt  is  to  be  paid  by  taxa- 
tion for  that  purpose,  if  there  is  nothing  to  rebut  such  inten- 
tion.* 

§  124.   Effect  of  failure  to  make  levy  when  bonds  are  issued. 

— ^The  United  States  circuit  court  of  appeals  has  held  that  the 
fact  that  no  taxes  have  been  levied  to  pay  interest  and  sinking 
fund  before  the  issuance  of  bonds,  as  required  by  the  statutes 
of  Texas  of  1873,  did  not  render  the  bonds  void,  which  were 
issued  to  procure  suitable  grounds  and  erect  a  court-house  and 
jail  thereon,  at  an  expense  not  exceeding  seventy-five  thousand 
dollars,  to  be  paid  with  county  bonds,  because  the  commis- 
sioners had  full  power  to  contract  the  debt,  and  the  duty  was 
imposed  on  the  county  government  to  execute  the  bonds  and 
provide  for  the  interest  and  sinking  fund,  and  the  failure  of 

'  Butz  ?).  City  of  Muscatine,  8  Wall.  97  U.   S.   284;     Memphis  v.  United 

575;  Coy  V.  Lyons  City,  17  Iowa  1;  States,  97  U.  S.  293;    Robinson  v.  Su- 

Commonwealth  v.  Pittsburg,  34  Pa.  pervisors,  43  Cal.  353;  People  v.  Su- 

St.  496.  pervisors,  12  Johns.  414. 

^  Iowa  Railroad  Co.  v.   County  of  *  United  States  v.  New  Orleans,  98 

Sac,  39  Iowa  124.  U.  S.  881 ;  Kelley  v.  Milan,  127  U.  S. 

'  Supervisors    v.    United  States,    4  139 ;   Norton  v.  Dyersburg,  127  U.  S. 

Wall.   435;    Memphis  v.  Brown,   97  160. 
U.  S.  300;  United  States  v.  Memphis, 
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the  county  authorities  to  perform  their  duty  at  the  time  speci- 
fied could  not  affect  the  validity  of  the  bonds.' 

§  125.  Waiver  of  annual  tax  levy  for  the  payment  of  indebt- 
edness.— In  an  action  against  a  municipality  it  appeared  that 
the  relator  recovered  judgments  against  it  amounting  to  more 
than  twenty-five  thousand  dollars.  At  the  time  these  judg- 
ments were  recovered  the  relator  had  a  right  to  insist  upon  an 
annual  levy  of  a  tax  of  one  per  cent,  to  apply  upon  the  princi- 
pal, and  of  one  per  cent,  to  apply  upon  the  interest  of  such  in- 
debtedness. It  was  held  on  an  application  for  a  mandamus, 
more  than  fifteen  years  after  two  of  said  judgments  had  been 
entered,  that  the  municipality  would  not  be  required  to  levy 
and  collect  in  one  year  sufficient  taxes  to  pay  the  whole 
amount  due,  but  that  it  would  be  required  to  levy  a  tax  of  one 
per  cent,  to  apply  in  the  extinguishment  of  the  principal,  and 
one  per  cent,  to  apply  in  the  extinguishment  of  the  interest  on 
the  indebtedness,  each  year  until  the  whole  amount  was  paid." 

§  126.  As  to  the  power  to  pay  debts  created  in  violation  of 
the  constitution. — Where  the  indebtedness  of  a  municipal  cor- 
poration exceeds  the  constitutional  limitation  of  five  per  cen- 
tum of  the  valuation  of  taxable  property,  the  corporation  will 
be  enjoined  from  levying  and  collecting  a  tax  for  the  purpose 
of  paying  an  additional  indebtedness  incurred  before  such  levy 
in  violation  of  the  constitution.' 

The  constitution  of  Nebraska  prohibits  a  county  board  from 
levying  taxes  which,  in  the  aggregate,  exceed  one  and  one-half 
dollars  per  one  hundred  dollars  valuation,  unless  authorized  by 
a  vote  of  the  people  of  the  county.* 

§  127.   Special  power  to  levy  tax  to  pay  municipal  warrants. 

— When  a  municipality  is  authorized  to  levy  a  given  rate  of 
tax  for  general  municipal  purposes,  no  holder  of  municipal 
warrants  or  of  a  judgment  rendered  thereon  has  the  right  to 
demand  that  a  special  tax  shall  be  carved  out  of  the  general 

'  Marion  Co.  v.  Coler,  67  Fed.  R.  60.       '  Howell  v.  City  of  Peoria,  90  111. 
2  Amy  V.  City  of  Galena,  7  Fed.  B.     104. 
163 ;  Galena  v.  Amy,  5  Wall.  705.  *  State  v.  Weir,  33  Neb.  35. 
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rate  and  levied  for  the  exclusive  purpose  of  paying  his  war- 
rants or  judgment,  unless  the  statute  requires  it  and  leaves  the 
municipal  authorities  no  discretion  in  the  premises.' 

§  128.  General  purposes  of  taxation. — One  invariable  lim- 
itation upon  the  power  of  taxation  is  that  it  must  always  be 
exercised  for  the  benefit  of  the  public,  never  for  the  advantage 
of  individuals.  It  is  immaterial  that  such  a  limitation  may 
not  be  expressed  in  the  constitution.  It  follows  as  a  neces- 
sary implication  from  the  nature  of  the  taxing  power  that  the 
purposes  for  which  money  may  be  raised  in  this  manner  must 
be  public  purposes,  otherwise  the  law  will  be  invalid.''  The 
decision  to  levy  a  tax  for  a  given  purpose  involves  the  legisla- 
tive conclusion  that  the  purpose  is  one  for  which  a  tax  may  be 
laid  ;  in  other  words  it  is  a  public  purpose.  But  the  determi- 
nation of  the  legislature  upon  this  question  is  not  like  its  de- 
cision on  ordinary  questions  of  public  policy,  conclusive  either 
on  the  other  departments  of  the  government,  or  on  the  people. 
The  question  what  is  and  what  is  not  a  public  purpose,  is  one 
of  law  ;  and  though,  unquestionably,  the  legislature  has  large 
discretion  in  selecting  the  object  for  which  taxes  shall  be  laid, 
its  decision  is  not  final.  In  any  case  in  which  the  legislature 
shall  have  clearly  exceeded  its  authority  in  this  regard,  and 
levied  a  tax  for  a  purpose  not  public,  it  is  competent  for  any 
one,  who,  in  person,  or  property,  is  affected  by  the  tax  to  ap- 
peal to  the  courts  for  protection.' 

Given  a  purpose  or  subject  for  which  taxation  may  be  law- 
fully used,  and  the  extent  of  its  exercise  is  in  its  very  nature 
unlimited.  It  is  true  that  express  limitation  on  the  amount  of 
tax  which  is  levied  or  things  to  be  taxed  may  be  imposed  by 
constitution  or  statute,  but  in  most  instances  for  which  taxes 
are  levied,  as  for  the  support  of  the  government,  the  prosecu- 
tion of  war,  or  the  national  defense,  any  limitation  is  unsafe. 
The  entire  resources  of  the  people  should  be,  in  some  in- 
stances, at  the  disposal  of  the  government.  But  this  almost 
unlimited  power  of  the  government  can  as  readily  be  employed 

1  Board  of  Comrs.  v.  King,  67  Fed.        '  Black's  Const.  Law,  336. 
E.  202.  s  Cooley  on  Taxation,  42. 
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against  one  class  of  individuals  and  in  favor  of  another,  so  as 
to  ruin  the  one  class  and  give  unlimited  wealth  and  pros- 
perity to  the  other,  if  there  is  no  implied  limitation  of  the  uses 
for  which  the  power  may  be  exercised.  The  learned  Justice 
Miller  said  :  "To  lay,  with  one  hand,  the  power  of  the  gov- 
ernment on  the  property  of  the  citizens,  and  with  the  other  to 
bestow  it  on  favored  individuals,  to  aid  private  enterprises  and 
build  up  private  fortunes,  is  none  the  less  a  robbery  because  it 
was  done  under  the  forms  of  law  and  is  called  taxation.  This 
is  not  legislation.     It  is  a  decree  under  legislative  forms."  ^ 

Chief  Justice  Black,  of  the  supreme  court  of  Pennsylvania, 
declared  that  the  legislature  has  no  constitutional  right  to 
create  a  public  debt,  or  to  levy  a  tax,  or  to  authorize  any  mu- 
nicipal corporation  to  do  it  in  order  to  raise  money  for  a  mere 
private  purpose.  No  such  authority  passed  to  the  general 
assembly  by  the  general  grant  of  legislative  powers.  This 
would  not  be  legislation.  Taxation  is  a  mode  of  raising  money 
for  public  purposes.  When  it  is  prostituted  to  objects  in  no 
way  connected  with  the  public  interest  or  welfare  it  ceases  to 
become  taxation  and  becomes  plunder.  Transferring  money 
from  the  owner  of  it  into  the  possession  of  those  who  have  no 
title  to  it,  though  it  be  done  under  the  name  and  form  of  a 
tax,  is  unconstitutional  for  all  the  reasons  which  forbid  the 
legislature  to  usurp  any  other  power  not  granted  to  them.* 

§  129.   Purposes  of  taxation,  by  whom  determined. — It  may 

not  be  easy  to  draw  the  line  of  demarcation  in  all  cases,  so  as 
to  determine  what  is  a  public  purpose  and  what  is  not.  It  is 
undoubtedly  the  duty  of  the  legislature,  which  imposes  or  au- 
thorizes municipalities  to  impose  a  tax,  to  see  that  it  is  not  to 
be  used  for  purposes  of  private  interest  instead  of  public  use  ; 
and  the  courts  can  only  be  justified  in  interposing  when  a 
violation  of  this  principle  is  clear  and  the  reason  for  interfer- 
ing cogent.  And  in  deciding  whether,  in  a  given  case,  the 
object  for  which  the  taxes  are  assessed  falls  upon  the  one  side 
or  the  other  of  this  line,  they  must  be  governed  mainly  by 

'Loan   Association  v.    Topeka,    20        ^Sharplessv.  Mayor  of  Philadelphia, 
Wall.  655;  Cooley  on  Taxation,  69.         21  Pa.  St.  147,  69  Am.  Dec.  759. 
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the  course  and  usage  of  the  government,  the  objects  for  which 
taxes  have  been  customarily  and  by  long  course  of  legislation 
levied,  and  what  objects  or  purposes  have  been  considered 
necessary  to  the  support  and  for  the  proper  use  of  the  govern- 
ment, whether  state  or  municipal.  Whatever  lawfully  per- 
tains to  this,  and  is  sanctioned  by  time,  and  the  acquiescence 
of  the  people,  may  well  be  held  to  belong  to  the  public  use, 
and  proper  for  the  maintenance  of  good  government ;  though 
this  may  not  be  the  only  criterion  of  rightful  taxation.' 

§  130 .    General  rules  to  determine  the  purposes  of  taxation. — 

A  few  general  rules  may  be  laid  down,  which  may  determine 
the  lines  on  which  the  inquiry  may  be  conducted  and  the  tests 
usually  applied  to  determine  the  question  as  to  what  purposes 
are  considered  to  be  public  or  private.  In  the  first  place,  in 
order  that  an  object  of  taxation  should  be  public,  it  is  neces- 
sary that  it  should  be  for  the  benefit  and  advantage  of  the  peo- 
ple generally.  But  it  is  not  necessary  to  show  that  a  direct  and 
pecuniary  benefit  will  accrue  to  each  person  to  be  affected  by 
the  tax.  All  citizens  are  interested  in  the  general  welfare  of 
the  state.  Whatever,  therefore,  promotes  the  prosperity  of  all 
the  people  is  an  advantage  and  benefit  to  each.  All  persons 
are  vitally  concerned  in  the  peace,  order  and  good  government 
of  the  country  in  which  they  live.* 

In  the  next  place,  although  the  direct  object  of  the  tax  may 
be  for  the  benefit  and  advantage  of  an  individual,  it  does  not 
always  follow  that  the  general  object  may  not  be  for  the  public 
welfare.  For  the  object  in  conferring  this  benefit  upon  an  in- 
dividual may  be  intimatety  connected  with  the  advantage  of 
the  whole  people.  To  illustrate,  when  the  government  assumes 
to  make  grants  of  land  or  appropriate  money  as  bounty,  or  to 
pay  pensions  to  retired  or  disabled  officers,  civil  or  military, 
it  is  true  that  the  person  to  receive  the  gift  or  donation  is 
most  directly  concerned.     But  the  grant  or  bounty  is  made 

'  Savings  and  Loan  Association  v.  National  Bank  of  Cleveland  v.  Ida,  9 

Topeka,  20  Wall.  655;  Allen  v.  Inhab-  Kan.  689. 

itants  of  Jay,  60  Me.  124,  11  Am.  E.  ^New  York,  L.  E.  &  W.  E.  Co.  v. 

185;  58  Me.  590;  Commercial  Nation-  Comrs.,  48  Ohio  St.  249,  27  N.  E.  E. 

al  Bank  v.  City  of  lola,  2  Dillon  353 ;  548. 
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upon  consideration  of  public  services  rendered  or  to  be  ren- 
dered, and  is  calculated  and  intended  to  promote  the  efficiency 
and  fidelity  of  the  public  service  by  extending  the  hope  of  a 
reward  in  certain  contingencies.  The  only  question  as  to  such 
laws  is,  therefore,  one  of  wisdom  and  expediency;  it  is  a  polit- 
ical question,  not  a  legal  question. 

In  the  next  place,  a  public  purpose  means  a  purpose  which 
concerns  the  aggregate  of  the  people  within  the  jurisdiction  of 
the  government  which  authorizes  the  assessment.  For  exam- 
ple, the  construction  of  a  system  of  sewers,  or  parks,  or  water- 
works in  a  city  is  a  public  purpose,  so  far  as  concerns  the 
residents  of  the  city,  and  therefore  a  legitimate  object  of  taxa- 
tion. But  it  is  not  a  public  purpose  as  regards  the  people  of 
the  state  at  large.  Hence,  the  tax  area  must  be  restricted  to 
the  district  or  locality  to  be  benefited  thereby.  It  would  be 
clearly  incompetent  to  tax  the  whole  state  for  such  purposes. 
And  the  converse  doctrine  is  true  that  there  may  be  a  public 
purpose  which  would  serve  as  a  basis  for  state  taxation,  but 
would  not  uphold  a  taxation  which  municipal  corporations 
might  lawfully  vote  and  collect.  And  again,  a  tax  can  not  be 
imposed  exclusively  upon  any  subdivision  of  the  state  to  pay 
an  indebtedness  or  claim  which  is  not  peculiarly  the  debt  of 
such  subdivision,  or  to  raise  money  for  any  purpose  not  pecu- 
liarly for  the  benefit  of  such  subdivision.  In  other  words,  if 
the  tax  be  laid  upon  one  of  the  municipal  subdivisions  of  the 
state  alone,  the  purpose  must  not  only  be  public,  as  regards 
the  people  of  that  municipality,  but  also  local.' 

But  what  is  for  the  public  good,  and  what  are  public  pur- 
poses, and  what  does  constitute  a  public  burden,  are  questions 
which  the  legislature  must  usually  decide  upon  its  judgment, 
and  in  respect  to  which  it  is  vested  with  a  large  discretion, 
which  can  not  be  controlled  by  the  courts,  except,  perhaps, 
where  the  action  is  clearly  evasive,  or  where,  under  a  pretense 
of  a  lawful  authority,  it  has  assumed  to  exercise  one  that  is 
unlawful.' 

^  Sanborn     v.     Commissioners, ,    9       '  Cooley  on  Const.  Lim.,  488. 
Minn.  273. 
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§  131.  The  rule  in  Iowa. — The  supreme  court  of  Iowa  has 
held  that  while  the  authority  to  determine  what  is  or  is  not  a 
public  purpose  is  in  the  legislative  department,  yet  this  power 
is  not  without  limit,  and  the  courts,  when  appealed  to,  may 
rightfully  determine  whether,  in  a  particular  case,  the  burden 
imposed  is  for  a  public  or  private  purpose.' 

§  132.  The  role  in  Kansas. — ^The  supreme  court  of  Kansas 
has  held  the  correct  doctrine  to  be  as  to  what  is  such. a  public 
benefit  that  it  may  be  aided  by  the  public  is  not  so  much  an 
abstract  principle  of  law  as  a  question  of  public  policy  and  of 
political  economy  which  must  almost  exclusively  be  determ- 
ined by  the  legislature.  And  when  the  legislature  has  de- 
termined the  question,  when  it  has  determined  that  a  certain 
thing  is  of  such  great  public  benefit  that  it  is  public  policy  to 
aid  it  by  taxation,  if  the  courts  may  still  say  that  such  is  not 
public  policy,  and  for  that  reason  declare  the  act  of  the  legis- 
lature unconstitutional,  the  courts  must  possess  almost  despotic 
power.  If  such  is  correct  doctrine,  then  there  is  an  ap- 
peal from  the  legislature  to  the  courts  on  mere  questions  of 
policy.* 

§  133.  The  rnle  in  New  Hampshire. — The  supreme  court  of 
New  Hampshire  has  declared  that  the  rule  by  which  to  de- 
termine whether  a  purpose  is  public  or  private,  that  is,  whether 
it  is  one  for  which  the  legislature  may  properly  authorize  the 
levying  of  taxes,  is  determined  not  so  much  by  the  law  as  by 
a  general  consideration  of  public  policy  and  political  economy.' 

§  134.  Examples  of  public  purposes. — Among  the,many  and 
varied  purposes  for  which  money  is  usually  raised  by  taxation, 
there  are  some  which  are  unquestionably  public  in  every 
proper  sense  of  the  term.  And  there  are  others  in  regard  to 
which  it  is  not  always  clear  whether  they  are  so  far  public  as 
to  constitute  a  legitimate  basis  for  taxation.  In  the  following 
instances  the  courts  have  declared  that  the  purposes  for  which 

'  Hanson  v.  Vernon,  27  Iowa  28.  '  Perry  v.  Keene,  56  N.  H.  514. 

'  Leavenworth    Co.    v.    Miller,     7 
Kan.  479. 
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taxes  were  laid  or  the  bonds  issued  were  public  and  within  the 
proper  scope  of  governmental  functions  :  The  preservation  of 
the  public  peace  and  good  order  of  the  community ;  provision 
for  the  due  and  efl&cient  administration  of  justice,  the  enforce- 
ment of  civil  rights,  and  the  punishment  of  crimes ;  provision 
for  the  compensation  of  public  officers,  for  erecting,  maintain- 
ing, repairing  and  protecting  public  buildings  and  public 
property  in  general ;  for  public  schools  and  colleges  ;  for  the 
construction  of  streets  and  sewers ;  for  water-works,  mar- 
ket-houses and  public  bridges  in  cities  ;  for  providing  fire  en- 
gines, cemeteries  and  parks  in  cities  and  towns  ;  for  the  con- 
struction of  drains  and  levees  to  improve  lands  for  cultivation  ; 
paying  the  expenses  of  legislation  and  of  administering  the 
laws  ;  public  charities,  the  care  of  the  indigent  sick,  blind  or 
insane,  and  the  maintenance  of  public  asylums,  hospitals  and 
work-houses ;  the  construction,  repair  and  improvement  of 
public  roads,  including  highways,  turnpikes  and  paved  streets 
in  cities  ;  the  enforcement  of  sanitary  regulations  designed  to 
promote  and  protect  the  public  health.  These  subjects  are 
clearly  within  the  rule  of  public  purposes  and  constitute  a 
legitimate  basis  for  taxation.' 

Having  considered  the  question  of  the  power,  purposes  and 
limitations  upon  the  power  of  taxation,,  we  shall  now  proceed 
to  consider  tbe  purposes  for  which  bonds  may  be  issued. 

'  Supervisor,  etc.,  of  Hencely  Tp.  v.  of  Woodbury,  32  Conn.  118;  Moulton 

People,  84  111.  544 ;  Merrick  v.  Inhab-  v.  Eaymond,  60  Me.  121 ;   Brodhead 

itants    of    Amherst,    12    Allen    500;  v.  City  of  Milwaukee,   19  Wis.  624; 

Marks  »..  Purdue  University,  37  Ind.  Hazen  v.   Essex  Co.,  12  Cush.  475; 

155;  Hammett  v.  Philadelphia,  65  Pa.  Great  Falls  Mnfg.  Co.  v.  Fernald,  47 

St.  146;   People  v.  Brooklyn,  4  N.  Y.  N.  H.  444;   Wells  v.  Mayor,  etc.,  of 

420;   Eogers  v.  Burlington,   3  Wall.  Atlanta,  43  Ga.  67;    Mayor,  etc.,  of 

654;    Mills  v.  Gleason,  11  Wis.  470;  Pome  v.  Cabot,  28  Ga.  50;   West  v. 

County  Comrs.  v.  Chandler,  96  U.  S.  Bancroft,    32    Vt.    367 ;     Stetson    v. 

205 ;  Township  of  Burlington  v.  Bease-  Kempton,  13  Mass.  272 ;  Jones  v.  City 

ly,  94  U.  S.  310 ;  Board  of  Park  Comrs.  of  Camden,  44  S.  Car.  319,  23  S.  E.  E. 

V.    Detroit,    28  Mich.   228;    State  v.  141. 
Madison,  7  Wis.  688 ;   Booth  v.  Town 
MuN.  Se.— 11 
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General  Principles. 

§  135.  General  legislative  power. — A  municipal  corporation 
may  be  compelled  to  enter  into  a  contract  for  a  public  purpose, 
and  when  a  municipality  is  justly  indebted,  as  under  a  con- 
tract for  the  erection  of  public  buildings,  the  legislature  may 
require  it  to  issue  its  bonds  in  payment  of  such  indebtedness.' 
So,  it  has  often  been  held  that  the  legislature  may,  without 
consulting  the  citizens  of  the  locality,  compel  them  to  tax 
themselves  to  aid  public  enterprises.^ 


'Oomrs.  of  Jefferson  Oo.  v.  People, 
5  Neb.  127;  Carter  v.  Cambridge,  etc., 
Bridge  Proprietors,  104  Mass.  236; 
United  States  v.  Baltimore  R.  E.  Co., 


17  Wall.  322;    City  of  Philadelphia  v. 
Field,  58  Pa.  St.  320. 

* 2  Elliott  on  R.  R.,  §  824 ;  Martin  v. 
Dix,  52  Miss.  53;    Marks  v.  Purdue 
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§  136.  Limitations  upon  the  legislative  power. — ^The  legis- 
lature can  not  authorize  the  issue  of  bonds  by  a  municipal 
corporation  for  every  purpose.  As  the  payment  of  municipal 
bonds  must  ultimately  be  accomplished  by  taxation,  a  valid 
bond,  issued  for  a  purpose  for  which  the  legislature  could  not 
constitutionally  authorize  the  levy  of  a  valid  tax,  would  be  a 
legal  solecism.  The  question,  therefore,  generally  resolves  it- 
self into  an  inquiry  as  to  the  power  of  taxation,  the  limitations 
upon  the  power  to  tax,  and  the  purposes  for  which  taxation 
may  be  considered.  The  legislature  may,  in  the  absence  of  a 
constitutional  prohibition,  authorize  and  empower  municipal 
corporations  to  aid  in  the  construction  of  work  of  a  public  char- 
acter, in  which  such  corporations  have  a  special  interest,  and 
for  such  purposes  to  impose  taxes  upon  the  citizens.' 

So  it  has  been  held  that  the  legislature  may  impose  a  tax 
and  direct  the  payment  of  a  claim  against  a  municipal  or  pub- 
lic corporation  although  the  power  would  not  recognize  it  as  a 
legal  obligation.' 

But  a  municipality  can  not,  against  its  will,  be  compelled 
to  contract  a  debt  for  a  private  purpose,  and  a  mandatory 
statute  requiring  it  to  issue  its  bonds  without  its  consent,  and 
to  invest  the  proceeds  thereof  in,  or  exchange  the  same  for,  the 
stock  of  a  strictly  private  corporation  is  declared  by  the  courts 
to  be  absolutely  void.' 

University,  37  Ind.  155 ;  United  States  N.  Y.  513 ;     Weismer  v.  Village  of 

u.  Memphis,  97  U.  S.  284;    County  of  Douglass,  64  N.  Y.  91,  21  Am.  R.  586; 

Livingston  v.  Darlington,   101  U.  S.  Chicago,  etc.,  R.  R.  Co.  v.  Aurora,  99 

407;    Napa  Valley  R.  Co.  v.  Board,  111.  205;    Marshall  «.  Silliman,  61  111. 

etc.,  of  Napa  County,  30  Cal.  435.   But  218;    Wiley  d.  Silliman,  62  111.  170; 

see  Choisser  v.  People,  140  111.  21.  Danielly    v.  Cabiniss,    52    Ga.    211 ; 

'Walker  v.   City  of  Cincinnati,  21  Pompton  v.  Cooper  Union,  101  U.S. 

Ohio  St.  14,  8  Am.  R.  24;    Butler  v.  196;    People,  ex  rel.  Board  of  Park 

Dunham,  27  111.473;  State  v.  Cornell,  Comrs.  v.  Detroit,  28  Mich.  228;   City 

—  Neb.  — ,  39  L.  R.  A.  513.  of  Detroit  v.  Detroit,  etc.,  Plank  R. 

*Town  of  Guilford  v.  Board,  etc.,  Co.,  43  Mich.  140;  Thompson  ».  Park 
Shenango  Co.,  13  N.  Y.  142;  United  Comrs.,  44  Mich.  602.  Nor,  as  a  gen- 
States  V.  Baltimore  R.  R.  Co.,  17  Wall,  eral  rule,  at  least,  can  a  tax  even  be 
322;  New  Orleans  v.  Clark,  95  U.S.  authorized  by  the  legislature  and  im- 
644 ;  Brewster  v.  Syracuse,  19  N.  Y.  posed  by  the  municipality  for  a  strict- 
116.  ly  private  purpose.    This  doctrine  is 

'People  ». Mayor  of  Chicago,  51  111.  recognized  and  stated  in  many  of  the 

17 ;  Horton  v.  Town  of  Thompson,  71  authorities  above  cited  and  also  in  the 
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§  137.    Compulsory  obligations  must  be  for  a  public  purpose. 

— ^The  legislature  has  no  power,  as  a  general  rule,  against  the 
will  of  a  municipal  corporation  to  compel  it  to  contract  debt  for 
local  purposes  in  which  the  state  has  no  concern,  or  to  assume 
obligations  not  within  the  ordinary  functions  of  municipal 
government.  Such  matters  are  to  be  disposed  of  in  view  of 
the  interest  of  the  corporators,  exclusively,  and  they  have  in 
general  the  same  right  to  determine  them  for  themselves  which 
the  associates  in  private  corporations  have  to  determine  for 
themselves  the  questions  which  arise  for  their  corporate  action.' 

The  state,  in  such  cases,  may  remove  restrictions  and  per- 
mit action,  but  it  can  not  compel  it.' 

It  is  within  the  province  of  legislation  to  provide  for  enforc- 
ing the  performance  of  contracts  when  made;  but  to  enforce 
the  making  of  them  by  individuals  is  entirely  beyond  it. 
Municipal  corporations  may  be  compelled  to  enter  into  con- 
tracts for  an  exclusive  public  purpose;  but  they  can  not  be 
where  the  purpose  is  strictly  private.' 

Municipal  Aid  Bonds. 

§  138.  Bonds  in  aid  of  railroads. — The  building  of  numer- 
ous and  extensive  lines  of  railroad  in  our  country  within  a 
time  comparatively  recent,  followed  by  the  prevailing  desire  to 
give  such  enterprises  all  the  aid  possible,  under  the  expecta- 
tion of  a  resulting  individual  and  general  benefit,  has  given 
rise  to  legislation  conferring  upon  townships,  counties,  cities, 
and  other  municipal  and  public  corporations,  the  most  noted 
extraordinary  power  of  authorizing  them  to  subscribe  stock  in 
aid  of  railroads,  or  make  donations  for  the  construction  of 
railroads,  running  near,  to,  or  through  such  municipalities 
and  to  issue  negotiable  bonds  therefor,  and  to  raise  money  by 
resorting  to  the  power  of  taxation  to  ultimately  pay  the  same. 
The  exercise  of  this  great  power  by  the  legislature  of  the  various 
states  of  the  Union  and  the  constitutional  validity  of  such  leg- 
authorities  cited  in  the  following  sec-  '  People  v.  Batchellor,  53  N.  Y.  128. 
tions.  See,  also,  1  Dillon  Munic.  ^People  t>.  Flagg,  46 K.  Y.  401;  At- 
Corp.,  §  508;  Cooley  Tax.  65,  103.  kins  v.  Town  of  Randolph,  31  Vt.  226. 

'  Cooley  on  Const.  Lim.,  230. 
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islation  in  the  exercise  of  the  power  of  taxation,  for  such  pur- 
poses, has  been  vigorously  contested,  but  it  must  be  admitted 
that  by  an  almost  unbroken  current  of  authorities  the  compe- 
tency of  such  legislation  has  been  sustained  in  the  absence  of 
special  constitutional  restrictions.  And,  therefore,  the  legis- 
lature may  authorize  such  subscriptions  by  municipalities  to 
aid  railway  companies  in  subscribing  to  the  stock  of  such 
companies,  or  to  make  donations  to  them  and  provide  for  the 
payment  of  such  subscriptions,  or  donations,  by  the  issue  and 
sale  of  negotiable  bonds  of  the  municipality.' 

§  139.   Express  power  required  to  issue  municipal  aid  bonds. 

— Making  donations  to  railway  companies,  and  issuing  interest- 
bearing  bonds  in  payment  thereof,  are  not  among  the  usual  or 
implied  powers  possessed  by  a  municipal  corporation,  and  with- 
out express  power  given  by  statute  to  issue  such  bonds,  they 
will  be  void  in  the  hands  of  any  and  all  persons."  Upon  this 
point  there  is  substantially  no  diversity  of  opinion. ° 

§  140.    Municipal  bonds  issued  without  lawful  authority  are 

void. — It  is  the  settled  doctrine  of  the  Illinois  courts  that  mu- 
nicipal bonds  issued  for  stock  in  railroad  corporations  without 
authority  of  law  are  void,  no  matter  into  whose  hands  they 
may  come,  and  the  collection  of  taxes  levied  to  pay  the  inter- 
est on  the  same  may  be  enjoined.* 

The  same  court  holds  that  the  legislature  has  not  the  consti- 
tutional power  to  create  a  corporate  indebtedness  of  a  county 
or  city  in  favor  of  a  railway  company  by  declaring  that  an 
illegal  vote  to  subscribe  to  the  capital  stock  of  such  railway 
company  is  valid.  It  is  not  within  the  power  of  the  legis- 
lature to  compel  a  municipal  corporation,  without  its  own 
consent  legally  expressed,  to  enter  into  or  assume  obligations 
to  others. ° 

12  Elliott  E.   E.,  §§  814,  826,  and  Lippincott  v.  Town  of  Pana,  92  111. 

cases  there  cited  in  the  notes.  24 ;  Pitzman  v.  Village  of  Freebarg,  92 

2  Welch  V.  Post,  99  111.  471.  111.  Ill;  Gaddis  v.  Eichland  Co.,  92 

'  2  Elliott  E.  R.,  §§  827,  875,  and  au-  111.  119 ;  Town  of  Middleport  v.  iEtna 

thorities  there  cited.  Life  Insurance  Co.,  82  111.  562;  Mar- 

*The  People  v.  Hamill,  134  111.666;  shall  v.  Silliman,  61  111.  218. 

Barnes  v.  Town  of  Lacon,  84  111.  461 ;  '  Choisser  v.  The  People,  140  111.  21. 
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§  141.  Power  to  issue  mnnicipal  aid  bonds  must  be  strictly 
pnrsned. — The  rule  is  well  settled  that  there  is  no  inherent 
power  in  municipal  corporations  to  aid  in  the  construction  of 
railroads,  either  by  becoming  subscribers  to  the  capital  stock 
of  the  railroad  company,  or  by  making  donations  to  such  com- 
pany of  money  or  bonds,  but  such  power  can  be  given  only  by 
express  legislative  provision,  and  the  authority,  when  con- 
ferred, must  be  strictly  pursued.' 

Where  bonds  are  void  for  having  been  donated  to  a  railway 
company  in  lieu  of  authorized  subscription  to  capital  stock,  a 
tax  levied  by  the  county  to  pay  interest  on  such  bonds,  in  the 
absence  of  proof  of  their  passing  into  the  hands  of  innocent 
bona  fide  purchasers,  is  illegal  and  it  will  be  error  for  the 
county  court  to  enter  judgment  against  an  objector's  lands  for 
such  tax.' 

§  142.   Power  to  issue  railway  aid  bonds,  when  discretionary. 

— An  act  of  the  legislature  of  the  state  of  Wisconsin  provided 
that  the  board  of  supervisors  of  a  certain  county  "  shall  have 
power,  by  resolution,  to  cause  to  be  issued  bonds  to  an  amount 
of  not  exceeding  fifty  thousand  dollars  'if  a  majority  of  the 
ballots  cast '  by  the  legal  voters  in  said  county  be  for  railroad 
aid."  It  was  held  where  a  majority  of  the  ballots  cast 
were  "  for  railroad  aid"  that  it  still  rested  in  the  discretion  of 
the  board  of  supervisors  whether  such  bonds  should  be  issued.' 


§  143.  Power  and  authority  of  county  commissioners  to  sub- 
scribe to  tlie  stock  of  a  consolidated  railway  company. — Where, 
after  an  election  had  been  held  in  a  county  which  resulted  in 

'  Choisser  v.  The  People,  140  111.  21 ;  84,  15  Sup.  Ct.  R.  22 ;  2  Elliott  R.  R., 

Harding  v.  Rockford,  etc.,   Railroad  §  831. 

Co.,  65  111.  90;   Macoupin  Co.  v.  The  ^ Sampson  v.  The  People,  140  111. 

People,  58  111.  191 ;   Board  of  Super-  466. 

visors  V.  Farwell,  25  111.  163;  Clark  '  Wadsworthu.  St.  CroixCo.,4  Fed. 
V.  Hancock  Co.,  27  111.  305;  Supervis-  R.  378;  Aspinwall  v.  Daviess  Co.,  22 
ors  of  Marshall  Co.  ».  Cook,  38  111.  How.  364;  Town  of  Concord  b.  Sav- 
44;  Wiley  v.  Silliman,  62  111.  170;  ings  Bank,  92  U.S.  625.  See,'  also, 
Gaddis  v.  Richland  Co.,  92  111.  119;  Land  Grant  Railway,  etc.,  Co.  v.  Da- 
Hewitt  V.  Normal  School  District,  94  vis  Co.,  6  Kan.  256;  State  v.  Town  of 
111.  528;  Schaefferu.  Bonham,  95  111.  Roscoe,  25  Minn.  445;  People  u.  Fort 
368;  Lewis  v.  Pima  County,  155  V.  S.  Edward,  70  N.  Y.  28. 
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authorizing  the  commissioners  to  subscribe  to  the  stock  of  a 
railroad  corporation,  and  before  such  subscription  had  actually 
been  made,  such  corporation,  in  pursuance  of  authority  granted 
by  general  law  in  force  at  the  time  of  the  election,  consolidated 
with  another  railroad  corporation,  it  was  held,  that  the  author- 
ity to  make  any  subscription  was  terminated,  and  that  an  at- 
tempted subscription  by  the  commissioners  to  the  stock  of  a 
new  and  consolidated  corporation  was  ultra  vires,  and  hence 
did  not  bind  the  county/ 

§  144.   Contract  to   subscribe   for  railway    aid    bonds. — A 

county,  by  voting  to  subscribe  for  stock  in  a  railway  company 
and  to  issue  bonds  in  payment  therefor  without  more,  does  not 
thereby  create  a  contract  between  the  county  and  the  railway 
company  for  that  purpose.  And  it  makes  no  difference  that 
the  vote  of  the  county  is  to  subscribe  for  the  stock  and  to  issue 
the  bonds  upon  certain  conditions,  which  conditions  the  railway 
company  afterwards  performs." 

§  145.  As  to  the  effect  of  tendering  stock  by  the  railroad 
company  to  a  municipality. — Where  stock  has  not  been  sub- 
scribed for  and  no  express  contract  is  made  by  the  county  to 
subscribe  therefor,  the  county  is  not  bound  to  issue  the  bonds 
upon  tender  of  the  stock  by  the  railway  company  to  the  county.' 

§  146.  Bonds  void  wlien  donated  in  lieu  of  autliorized  sub- 
scription to  capital  stock. — Where  a  subscription  by  a  county 

1  State  etc.,   v.   Comrs.  of  Nemaha  Railway  Co.,  4  Wall.  598.     But  see, 

Co.,  10  Kan.  569;  McMahan  v.  Morri-  as  to  the  rule  when  the   subscription 

son,  16  Ind.   172;   Clearwater  ».  Mer-  has  already  been  made,  2  Elliott  E.  R., 

idith,  1  Wall.  25;   L.  G.  Ry.  &  Trust  §  886. 

Co.  u.  Davis  Co.,  6  Kan.  256;  Super-  ''Land  Grant  Railway  Co.  v.  Davis 

visors  of  Fulton  Co.  v.  Railroad  Co.,  Co.,  6  Kan.  256;   State  v.  Barker,  4 

21  111.337;  Middlesex  Turnpike  Cor-  Kan.   379,  22  How.  265;    Covington, 

poration  v.  Swan,  10  Mass.  384;   Buf-  etc.,  R.  R.  Co.  v.  Kenton  Co.  Ct.,  12 

falo,  etc.,  Railroad  Co.  ».  Pottle,   23  B.Monroe  144;  People,  etc.,  i>.  Co.  of 

Barb.   21;     Hartford,   etc..   Railroad  T.azewell,  etc.,  22  111.147;  Macedon, 

Co.  V.  Croswell,  5  Hill383;  Schenec-  etc.,  Co.  v.  Snediker,  18  Barb.  317; 

tady,  etc..  Railroad  Co.  v.  Thatcher,  Utioa,  etc.,  R.  R.  Co.  v.  Brinckerhoff, 

11  N.  Y.  102 ;  Marsh  v.  Pulton  Co.,  10  21  Wend.  139 ;  2  Elliott  R.  R.,  §  861. 

Wall.  676;    Carlisle  v.  Terre   Haute,  'Land  Grant,  etc.,  Railway  Co.  v. 

etc.,  Railroad  Co.,  6  Ind.  316;  Bell  v.  Davis  Co.,  6  Kan.  256. 
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of  one  hundred  thousand  dollars  to  the  capital  stock  of  a  rail- 
way company  is  authorized  by  a  vote  of  the  people,  if  the  com- 
pany enters  into  a  contract  with  the  county  board  by  which  the 
latter  sells  its  stock  to  the  company  for  thirty  thousand  dollars 
of  its  bonds,  and  issues  only  seventy  thousand  dollars  of  its 
bonds,  this  will  amount  to  a  donation  by  the  county  of  seventy 
thousand  dollars  of  its  bonds  to  the  railway  company  and  such 
bonds  as  between  the  county  and  railway  company  will  be 
void.' 

Under  the  act  of  February  26,  1876,  of  the  Kansas  legisla- 
ture, the  township  of  Center,  in  Woodson  county,  voted  to  take 
stock  in  the  St.  Louis,  Fort  Scott  and  Wichita  Railroad  to  the 
amount  of  twenty-seven  thousand  dollars  and  to  issue  bonds  of 
the  township  in  payment  therefor.  The  amount  thus  voted 
was  $614.45  in  excess  of  the  amount  of  bonds  which  the  town- 
ship might  legally  issue.  It  was  held  that  this  vote  was  not  a 
nullity  except  as  to  the  sum  of  $614.45,  and  that  the  commis- 
sioners could  not  be  restrained  from  issuing  the  remainder  of 
the  bonds.  It  was  further  held  that  where  the  proposition 
submited  to  the  vote  of  the  people  provided  for  the  issuing  of 
bonds  in  the  amount  of  five  hundred  dollars  each,  that  the 
fact  that  the  amount  which  could  be  legally  issued  could  not  be 
divided  exactly  into  sums  of  five  hundred  dollars  did  not  ren- 
der the  vote  a  nullity,  or  prevent  the  county  commissioners 
from  issuing  the  bonds.* 

§  147.  The  doctrine  of  municipal  aid  to  railroads  in  the 
various  state  courts. — It  is  now  the  settled  doctrine  in  nearly 
every  state  in  the  American  Union  that  railways  are  of  such 
a  public  character  that  in  the  absence  of  constitutional  re- 
strictions, municipalities  may  be  authorized  by  the  legislature 
to  grant  aid  in  building  railroads,  either  by  subscription  to 
their  stock  or  by  donation,  and  in  the  exercise  of  such  power, 
the  municipalities  may  issue  negotiable  bonds  for  such  dona- 
tions  or   subscriptions.     The  constitutional  validity  of  such 

'Sampson  v.  The  People,  140  111.  of  Oswego,  92  U.  S.  637 ;  Hurtij.  Ham- 

466.  ilton,  25  Kan.  76 ;  Cooley  Const.  Lim., 

''Turner  v.  Board,  etc.,  of  Woodson  177. 
Co.,  27  Kan.  314 ;  Marcy  v.  Township 
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legislation  has  been  denied  by  the  supreme  court  of  Iowa, 
Wisconsin  and  Michigan,  and  on  account  of  the  great  consti- 
tutional principles  involved  in  these  cases  and  as  the  opinions 
were  delivered  by  three  of  the  most  eminent  judges  in  this 
country  we  shall  consider  those  cases  more  fully  hereafter. 

The  subject  of  aid  voted  to  railroads  by  municipalities  has 
been  brought  to  the  attention  of  the  courts  in  almost  every 
state  in  the  Union.  It  has  been  thoroughly  discussed  and 
considered  in  all  its  varied  stages,  in  those  courts.  It  is  true 
that  a  decided  preponderance  of  authority  is  to  be  found  in 
favor  of  the  proposition  that  the  legislatures  of  the  states,  un- 
less restricted  by  some  special  provision  of  their  constitutions, 
may  confer  upon  these  municipal  bodies  the  right  to  take 
stock  in  corporations  created  to  build  railroads,  and  to  lend 
their  credit  to  such  corporations  ;  also,  to  levy  the  necessary 
taxes  on  the  inhabitants,  and  on  the  property  within  their 
limits  subject  to  general  taxation,  to  enable  them  to  pay  the 
debt  thus  incurred.  But  very  few  of  these  courts  have  decided 
this  without  a  division  among  the  judges  of  which  they  were 
composed,  while  others  have  decided  against  the  existence  of 
the  powers  altogether.  In  all  these  cases,  however,  the  de- 
cision has  turned  upon  the  question  whether  the  taxation  by 
which  this  aid  was  afforded  to  the  building  of  a  railroad  was 
for  a  public  purpose.  Those  who  came  to  the  conclusion  that 
it  was,  held  the  laws  for  that  purpose  valid.  Those  who  could 
not  reach  that  conclusion  held  them  void.  In  all  the  contro- 
versy this  has  been  the  turning  point  of  the  judgments  of  the 
courts.  And  it  is  safe  to  say  that  no  court  held  debts  created 
in  aid  of  railway  companies  by  municipalities  valid  on  any 
other  ground  than  that  the  purpose  for  which  the  taxes  were 
levied  was  a  public  use,  a  purpose  or  object  which  it  was  the 
right  or  duty  of  the  state  government  to  assist  by  money 
raised  from  the  people  by  taxation.  The  argument  in  oppo- 
sition to  this  power  has  been,  that  railroads  built  by  a  corpo- 
ration, organized  mainly  for  purposes  of  gain,  the  roads  which 
they  built  being  under  their  control  and  not  that  of  the  state, 
were  private  and  not  public  roads,  and  the  tax  assessed  on  the 
people  went  to  swell  the  profit  of  individuals  and  not  to  the 
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good  of  the  state  or  to  the  benefit  of  the  public,  except  in  a 
remote  or  collateral  way.  On  the  other  hand,  it  was  held  that 
roads,  canals,  bridges,  navigable  streams  and  all  other  high- 
ways had  in  all  times  been  matter  of  public  concern  ;  that 
such  channels  of  travel  and  of  carrying  business  had  always 
been  established,  improved,  regulated  by  the  state,  and  that 
the  railroad  had  not  lost  this  character  because  constructed  by 
individual  enterprise,  aggregated  into  a  corporation.  We  are 
not  prepared  to  say  that  the  latter  view  of  it  is  not  the  proper 
one,  especially  as  there  are  other  characteristics  of  a  public 
nature  conferred  upon  these  corporations,  such  as  the  power 
to  obtain  right  of  way,  their  subjection  to  the  laws  which  gov- 
ern common  carriers,  and  the  like,  which  seem  to  justify  the 
proposition.  Of  the  disastrous  consequences  which  have  fol- 
lowed its  recognition  by  the  courts  and  which  were  predicted 
when  it  was  first  established  there  can  be  no  doubt.  We  refer 
here  to  this  history  of  the  contest  over  aid  to  railroads  by  tax- 
ation and  shall  more  fully  discuss  the  subject  in  this  chapter, 
to  show  that  the  strongest  advocates  for  the  validity  of  these 
laws  never  placed  it  on  the  ground  of  the  unlimited  power  in 
the  state  legislature  to  tax  the  people,  but  conceded  that  where 
the  purpose  for  which  the  tax  was  to  be  issued  could  no  longer 
be  justly  claimed  to  have  this  public  character,  but  was  purely 
in  the  aid  of  private  or  personal  objects,  the  law  authorizing  it 
was  beyond  the  legislative  power  and  was  an  unauthorized 
invasion  of  private  rights.' 

§  148.    The  doctrine  of  manicipal  aid  to  railroads  in  Kansas. 

— ^The  question  whether  the  legislature  possesses  the  power  to 
authorize  municipalities  to  grant  aid  to  railroad  companies  by 
subscribing  for  stock  therein,  and  issuing  bonds  in  payment 
therefor,  when  it  comes  to  the  courts  is  purely  a  legal  ques- 
tion, and  the  courts  have  nothing  to  do  with  the  wisdom  or 

^Sharpless    v.    Mayor    of      Phila-  Mich.   499;    Whiting  v.   Sheboygan, 

delphia,   21  Pa.   St.  147;    Comrs.  of  etc.,  E.  E.  Co.,  25  Wis.  188;  Allen  v. 

Leavenworth  Co.  v.  Miller,  7  Kan.  Inhabitants  of  Jay,  60  Me.  124 ;  Low- 

479;    Hanson  i;.  Vernon,  27  Iowa  28;  ell  ?;.  Boston,  111  Mass.  464;   Jenkins 

People  V.  Salem,  20  Mich.  452 ;  People,  v.  Andover,  103  Mass.  94. 
ex  rel.  Bay  City  v.  State  Treasurer,  23 
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policy  of  such  legislation.  The  legislature  have  no  inherent 
power,  but  all  their  power  is  derived  from  the  people  through 
the  constitution  of  the  state.  The  people,  in  the  primary  ca- 
pacity, possess  all  the  political  power  of  the  state,  and  may 
themselves  authorize  municipalities  to  grant  aid  to  railroad 
companies  ;  or  they  may,  if  they  choose,  delegate  this  power 
to  the  legislature,  and  allow  the  legislature  to  grant  such  au- 
thority to  the  various  cities  and  counties.  There  is  no  express 
provision  in  the  constitution  of  Kansas  which  prohibits  the 
legislature  from  authorizing  cities,  towns  and  counties  to 
become  stockholders  in  the  railroad  companies,  and  issue 
their  bonds  in  payment  for  such  stock.  The  act  passed  by  the 
legislature  of  the  state  of  Kansas  in  1865  authorizing  cities, 
towns  and  counties  to  subscribe  for  the  stock  to  aid  railroad 
companies,  and  issue  their  bonds  in  payment  for  such  stock, 
is,  therefore,  constitutional  and  valid.  But  such  power  of  the 
legislature  to  pass  an  act  granting  municipal  aid  to  railroad 
companies  must  be  found  in  the  general  grant  of  legislative 
power  under  the  constitution  of  the  state,  which  provides  that 
the  legislative  power  of  the  state  shall  be  vested  in  the  legisla- 
ture.' 

§  149.   The  term  "legislative  power"  constraed. — At  the 

time  the  constitution  of  Kansas  was  framed,  the  term  "legis- 
lative power"  had  a  definite  and  precise  signification  with  ref- 
erence to  this  question,  established  by  legislative,  executive  and 
judicial  construction,  practice  and  usage,  and  the  general  un- 
derstanding of  the  people  throughout  the  United  States,  which 
general  understanding  and  signification  was,  that  said  power  in- 
cluded the  power  to  authorize  municipal  aid  to  railroad  corpora- 
tions; and,  therefore,  in  the  absence  of  anything  to  the  contrary, 
it  must  be  presumed  that  the  people  of  this  state,  when  they 
framed  the  constitution,  used  said  term  with  the  signification 
generally  given  to  it,  and,  therefore,  that  they  intended  to  give 
to  the  legislature  the  power  to  pass  acts  authorizing  municipal 
aid  to  railroad  companies.  And  if  it  was  the  intention  of  the 
people  that  the  constitution  should  give  to  the  legislature  the 

*  Comrs.  of  Leavenworth  Co.  v.  Miller,  7  Kan.  479. 
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power  to  pass  acts  authorizing  municipal  aid  to  railroads,  that 
instrument  must  be  so  construed  by  the  courts  ;  and  the  courts 
have  no  power  to  amend  it  or  change  any  of  its  provisions,  or 
insert  any  new  provisions  in  it,  through  the  means  of  judicial 
construction  or  interpretation.' 

§  150.  The  duty  of  the  government  to  provide  suitable  facil- 
ities for  travel  and  commerce. — It  is  a  duty  incumbent  upon 
all  governments  to  provide  suitable  and  sufficient  facilities  for 
the  travel  and  commerce  of  the  cbuntry.  Canals,  roads, 
bridges,  and  other  artificial  means  of  passage  and  transporta- 
tion from  one  part  of  the  country  to  another,  have  been  made 
by  the  sovereign  power  and  at  the  public  expense,  in  every 
civilized  state  of  ancient  and  modern  times.  In  many  parts  of 
the  civilized  world,  and  particularly  on  the  continent  of  Eu- 
rope the  railroads  of  the  country  are  constructed,  owned,  and 
operated  by  the  government.  Many  of  the  states  of  this  Union 
have  constructed,  owned,  and  operated  both  railroads  and  ca- 
nals, and  their  right  to  do  so,  so  far  as  we  are  informed,  has 
never  been  questioned.  Some  of  the  states  are  doing  this  very 
thing  to-day,  without  the  least  suspicion  that  they  are  tran- 
scending the  legitimate  bounds  of  governmental  jurisdiction. 
It  must,  therefore,  be  admitted  that  in  the  absence  of  constitu- 
tional restrictions  a  state  might  construct,  own  and  operate,  all 
the  railroads  within  the  boundaries  of  the  state.  It  must  also 
be  admitted  that  whatever  the  state  may  do  in  providing  arti- 
ficial means  for  travel  and  transportation,  it  may  do  through 
the  agency  of  subordinate  public  corporations,  such  as  coun- 
ties, cities  towns  and  villages,  which  may  be  locally  benefited 
by  such  improvement.  It  will  also  be  admitted  that  the  state 
may  construct  railroads  through  the  agency  of  private  corpora- 
tions or  of  private  individuals.  Now,  if  the  construction  of  a 
railroad  is  a  public  duty  which  the  state  may  either  cause  to  be 
done  entirely  through  the  agency  of  public  corporations,  at  the 
public  expense,  or  entirely  through  the  agency  of  private  cor- 
porations or  of  private  individuals,  it  seems  to  follow  as  a  logi- 

'  Comrs.  of  Leavenworth  Co.  v.  Miller,  7  Kan.  479 ;  Millard  v.  Lawrence, 
16  How.  (U.  S.)  251. 
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cal  consequence  that  such  a  work  may  be  done  partly  through 
the  agency  of  public  corporations  and  partly  through  the 
agency  of  a  private  corporation  or  private  individuals.  If  pri- 
vate enterprise  will  take  hold  of  such  public  improvements  and 
construct  them,  all  experience  has  shown  it  is  better  to  let  pri- 
vate enterprise  do  it.  But  if  private  enterprise  will  only  per- 
form a  part,  is  it  not  better  to  let  private  enterprise  perform 
that  part  and  the  public  perform  the  other  part,  than  that  the 
public  shall  be  deprived  of  all  the  benefits  of  such  necessary 
and  valuable  improvements?'  In  other  words,  the  whole  ques- 
tion resolves  itself  into  an  inquiry  as  to  the  ultimate  object, 
use  or  purpose  intended  by  the  government  in  granting  the 
aid  to  railroad  companies,  whether  that  object,  use,  or  purpose 
is  public  or  private,  and  not  upon  the  nature  or  character  of 
the  means  used  in  effecting  or  accomplishing  that  object.  It 
is  the  ultimate  end,  object  and  purpose  that  must  determine 
the  power  of  the  legislature  to  act  in  the  premises,  and  not  the 
nature  or  character  of  the  corporation  or  person  through  whose 
intermediate  agency  this  end,  object  or  purpose  is  expected 
to  be  accomplished. 

§  151.  A  railroad  is  a  public  purpose. — A  railroad  is  a  pub- 
lic purpose  because  it  increases  the  facility  for  travel  and  trans- 
portation from  one  part  of  the  country  to  another.  In  this  re- 
spect it  is  a  great  and  inestimable  public  benefit.  And  yet 
there  are  other  public  benefits  incidentally  springing  from  the 
construction  and  operation  of  railroads.  The  increased  value 
of  all  property  within  their  vicinity  is  one;  but  this  is  proba- 
bly only  a  measure  of  the  value  of  the  increased  facility  for 
travel  and  transportation.  The  increase  of  the  public  revenue 
is  another,  and  this,  or  rather  the  decrease  of  the  public  bur- 
dens, can  not  well  be  overestimated.  But  the  increased  facility 
for  travel  and  transportation  is  the  main  object  in  the  creation 
of  railroads,  and  this  it  is  which  constitutes  a  railroad  a  public 
purpose.  All  other  benefits,  though  belonging  of  right  to  the 
public,  are  simply  incidental. 

It  is  undoubtedly  true  that  railroad  companies,  in  contradis- 

'  Leavenworth  Co.  v.  Miller,  7  Kan.  479. 
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tinction  to  municipal  corporations,  are  always  classed  as  pri- 
vate corporations;  but  to  class  them  with  other  private  corpor- 
ations is  a  great  mistake.  They  differ  essentially  from  all  other 
private  corporations  in  many  respects,  and  in  reference  to  them 
ought  to  be  classed  as  public.  The  sovereign  power  of  eminent 
domain  which  is  always  conferred  upon  railroad  companies 
has  never  been  and  could  not  be  conferred  upon  a  strictly  pri- 
vate corporation.  And  the  government  exercises  a  control 
over  railroad  companies  in  compelling  them  to  carry  passen- 
gers and  freight,  and  in  regulating  the  prices  of  the  same  to 
an  extent  never  exercised  over  strictly  private  corporations  or 
private  persons.  We  have  the  combined  authority  of  every 
legislature,  of  every  executive,  and  of  every  court  in  the  United 
States,  that  the  construction  and  operation  of  a  railroad,  even 
in  the  hands  of  a  private  corporation  is  a  public  purpose;  for 
if  it  were  otherwise  every  lawyer  in  the  land  knows  that  the 
sovereign  power  of  eminent  domain  could  not  be  exercised  in  its 
favor.  This  ought  to  be  conclusive  of  the  question;  but  it  is 
said  it  is  not  such  a  public  purpose  as  will  support  taxation. 
Strange,  indeed  1  The  power  of  eminent  domain  is  limited  in 
its  scope  and  operation  to  but  few  subjects.  At  every  step  it 
is  traversed  and  opposed.  Everywhere  the  plea  of  inexorable 
necessity  must  be  interposed  in  its  favor  or  its  progress  is 
ended.  Not  so  with  taxation.  As  we  have  already  seen,  tax- 
ation is  the  most  universal,  broad,  sweeping  and  unlimited 
power  possessed  by  governments.  It  is  the  power  to  destroy, 
and  has  no  limit  except  in  the  will  of  the  sovereign.' 

No  instance  has  been  shown  nor  can  any  be  shown  where  the 
government  may  aid  a  thing  by  the  power  of  eminent  "domain, 
where  it  can  not  also  aid  it  by  the  power  of  taxation.  No  in- 
stance has  been  shown  or  can  be  shown  where  the  government 
may  aid  a  thing  by  the  exercise  of  any  of  its  sovereign  powers, 
where  it  may  not  also  aid  it  by  taxation.* 

§  152.   Rule  for  determining  extent  of  municipal  aid. — It  is 

also  claimed  that  the  taxes  must  be  duly  apportioned,  and  the 

'McCulloch  V.  Maryland,  4  Wheat.        "  Leavenworth  Co.  v.  Miller,  7  Kan. 
316.  "  479. 
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district  taxed  must  have  a  special  interest  in,  and  be  specially 
benefited  by,  the  thing  for  which  the  tax  is  levied.  This  is 
admitted  ;  but  still  the  government  has  a  very  broad  and  ex- 
tensive discretion  in  the  matter.  The  most  that  the  legislature 
can  do  is  to  adopt  the  best  rules  within  their  power  for  the  ap- 
portionment of  taxes.  And  these  rules,  however  good,  will 
sometimes  be  found  to  work  injustice  and  hardship.  No  sys- 
tem has  ever  yet  been  devised,  and  the  wisdom  of  man  will 
probably  never  be  able  to  devise  a  system  of  apportionment 
that  will  do  exact  justice  to  every  individual  and  to  every  local- 
ity. In  cases  of  local  improvement  or  improvements  that  con- 
fer local  benefits,  the  best  system  for  securing  the  right  of  the 
locality  to  be  taxed  that  has  yet  been  tried,  is  to  let  the  locality 
itself  say  how  much  the  benefit  is  worth,  and  therefore  how 
much  it  is  willing  to  be  taxed  for  it.  Under  such  a  rule  the 
locality  taxed  can  certainly  have  no  right  to  complain.  To 
illustrate,  in  cities  where  street  improvements  are  made,  a 
street  anywhere  in  the  city  is  considered  of  such  a  public  ben- 
efit to  the  whole  city  that  the  whole  city  may  be  taxed  for  any 
improvements  made  thereon.  And  it  is  also  considered  of 
such  a  special  and  local  benefit  to  each  individual  owning 
property  adjacent  thereto,  that  he  may  be  taxed  with  the  entire 
cost  of  improvement  made  in  front  of  his  own  property.' 

A  railroad  built  anywhere  in  the  state  is  a  public  benefit  to 
the  whole  state,  and  upon  the  same  principle  as  taxation  for 
street  improvements,  in  the  absence  of  any  constitutional  re- 
strictions, the  whole  state  could  be  taxed  for  its  construction ; 
and  as  each  locality  is  also  specially  benefited  by  the  improve- 
ment, there  seems  to  be  no  good  reason  why  it,  instead  of  the 
state,  should  not  be  taxed  to  the  extent  of  that  benefit.  Such 
has  been  the  practice  in  nearly  all  the  states  of  this  Union. 
On  the  continent  of  Europe,  where  railroads  are  generally  con- 
structed and  owned  by  the  government,  we  understand  that 
both  systems  of  taxation  are  considered  legal.     The  whole  state 

iHines  o.  City  of  Leavenworth,  3    Mills,  6   Kan.  288;    Hoyt  v.  City  of 
Kan.  186 ;    City  of   Leavenworth  v.    East  Saginaw,  19  Mich.  39. 
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may  be  taxed  to  build  a  road,  or  the  localities  through  which 
it  is  located  may  be  taxed  to  build  it.' 

§  153.  The  doctrine  in  PennsylTania — Sharpless  t.  Mayor 
of  Philadelphia. — On  the  6th  day  of  May,  1852,  an  act  was 
passed  by  the  legislature  of  Pennsylvania,  authorizing  the 
corporate  authorities  of  the  city  of  Philadelphia,  to  subscribe 
for  shares  in  the  stock  of  the  Philadelphia,  Eastern  and 
Watergap  Railroad  Company,  and  to  raise  the  money  neces- 
sary to  pay  for  such  stock  by  a  loan  on  the  credit  of  the  city. 
On  the  9th  of  April,  1853,  a  similar  act  was  passed  for  similar 
subscription  to  the  stock  of  the  Hempj&eld  Railroad  Company. 
In  pursuance  of  these  acts  the  common  council  authorized  the 
mayor,  as  the  executive  magistrate  of  the  city,  to  subscribe  for 
ten  thousand  shares  in  the  Hempfield  Company  forthwith  and 
for  the  same  number  in  the  Watergap  Company  upon  certain 
conditions.  A  bill  in  equity  for  an  injunction  was  filed  in  the 
supreme  court  by  Sharpless  to  enjoin  the  mayor  and  common 
council  from  making  the  subscription  in  aid  of  the  railroad 
company,  in  pursuance  of  the  acts  of  the  legislature  and  the 
ordinances  of  the  city.  The  bill  in  equity  complained  that 
the  subscription  would  add  another  million  dollars  to  the 
already  heavy  debt  of  the  city,  impair  the  public  credit 
thereof  and  greatly  augment  the  taxes  of  the  people.  None 
of  the  facts  were  disputed .  No  question  of  construction  was 
raised  as  to  the  act  of  the  assembly  or  the  ordinances.  No 
contention  was  raised  that  anything  had  been  done,  or  was 
likely  to  be  done  by  the  authorities  of  the  city,  except  what 
the  legislature  meant  to  authorize.  But  the  plaintiff  asserted 
that  the  laws  were  unconstitutional  and  void.  Whether  the 
legislature  could  pass  a  valid  act  giving  to  a  municipal  corpo- 
ration the  power  to  subscribe  for  stock  in  aid  of  a  railroad 
company  was  the  sole  question  to  be  determined  by  the  su- 
preme court.  The  opinion  was  delivered  by  Chief  Justice 
Black,  one  of  the  greatest  jurists  of  this  country,  who  declared 
that  "this  was,  beyond   all  comparison,  the  most  important 

'  Comrs.  of  Leavenworth  Co.  v.  Miller,  7  Kan.  479. 
Muif.  Se.— 12 
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cause  that  had  ever  been  in  this  court  since  the  formation  of 
the  government."  The  only  substantial  wrong  complained  of 
in  the  bill  was  that  a  public  debt  was  about  to  be  created  for  a 
purpose  which  the  plaintiffs  were  unwilling  to  join  in  pro- 
moting, and  that  the  debt  made,  and  most  probably  will 
involve,  the  necessity  of  a  tax,  of  which  they  must  pay  their 
share.  But  if  it  be  imposed  in  pursuance  of  law,  passed  by 
the  supreme  legislative  authority  of  the  state,  and  not  in  con- 
flict with  the  constitution,  it  must  be  borne.  The  learned 
court  declared  :  "That  the  taxing  power,  being  a  legislative 
duty,  it  is,  of  course,  entrusted  to  the  general  assembly,  and 
it  is  given  to  them  without  any  restriction  whatever.  They 
are  to  use  it  according  to  their  discretion,  and  if  they  abuse  it, 
and  if  public  opinion  is  not  just  or  enlightened  enough  to  correct 
their  errors,  there  is  no  remedy.  But  I  do  not  mean  to  assert 
that  every  act  which  the  legislature  may  choose  to  call  a  tax 
law  is  constitutional.  The  whole  of  a  public  burden  can  not 
be  thrown  upon  a  single  individual,  under  pretext  of  taxing 
him,  nor  can  one  county  be  taxed  to  pay  the  debts  of  another, 
nor  one  portion  of  the  state  to  pay  the  debts  of  the  whole 
state.  These  things  are  not  excepted  from  the  powers  of  the 
legislature,  because  they  did  not  pass  to  the  assembly  the  gen- 
eral grant  of  legislative  power.  A  prohibition  was  not  neces- 
sary. An  act  of  an  assembly  commanding  or  authorizing  them 
to  be  done  would  not  be  a  law,  but  an  attempt  to  pronounce  a 
judicial  sentence,  order,  or  decree."* 

§  154.   A  railroad  is  a  public  bighway  for  the  public  benefit. 

— A  railroad  is  a  public  highway  for  the  public  benefit,  and 
the  right  of  a  corporation  to  exact  a  uniform,  reasonable  stip- 
ulated toll  from  those  who  pass  over  it  does  not  make  its  main 
use  a  private  one.  The  public  have  an  interest  in  such  a  road 
when  it  belongs  to  a  corporation  as  clearly  as  they  would  have 
if  it  were  free;  or  as  if  the  tolls  were  payable  to  the  state,  be- 
cause travel  and  transportation  are  cheapened  by  it  to  a  degree 

'Sharpless   v.    Mayor    of     Phila-    316;   Cbeaney  v.  Hoqser,  9  B.  Mon. 
delphia,  21   Pa.  St.  147,  59  Am.  Dec.    330. 
759 ;  McOulloch  v.  Maryland,4  Wheat. 
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far  exceeding  all  the  tolls  and  charges  of  every  kind,  and  this 
advantage  the  public  has  over  and  above  those  of  rapidity, 
comfort,  convenience,  increase  of  trade,  opening  of  markets, 
and  other  means  of  rewarding  labor  and  promoting  wealth.  It 
is  a  grave  error  to  suppose  that  the  duty  of  a  state  stops  with 
th^  establishment  of  these  institutions  which  are  necessary  to 
the  existence  of  the  government;  such  as  those  of  the  adminis- 
tration of  justice,  the  preservation  of  peace,  and  the  protection 
of  the  country  from  foreign  enemies.  Schools,  colleges  and  in- 
stitutions for  the  promotion  of  the  arts  and  sciences,  which  are 
not  absolutely  necessary,  but  highly  useful,  are  also  entitled  to 
a  public  patronage  enforced  by  law.  To  aid,  encourage  and 
stimulate  commerce,  domestic  and  foreign,  is  a  duty  of  the  sov- 
ereign as  plain  and  as  universally  recognized  as  any  other.  It 
is  on  this  principle  that  the  mint  and  post-ofHce  are  in  the 
hands  of  the  government;  for  they  are  but  aids  to  commerce. 
For  the  same  reason  we  maintain  a  navy  to  keep  open  the 
highway  of  nations.  It  was  the  commercial  restriction 
which  caused  the  Revolution,  and  injuries  to  our  trade  which 
produced  the  subsequent  war  against  England,  with  all  the  ex- 
pense of  money  and  blood.  Canals,  bridges,  roads  and  other 
artificial  means  of  passage  and  transportation  from  one  part  of 
the  country  to  another  have  been  made  by  the  sovereign  power, 
and  at  the  public  expense,  in  every  civilized  state  of  ancient 
and  modern  times.  It  being  the  duty  of  the.  state  to  make 
such  public  improvement,  if  she  happen  to  be  unable  or  un- 
willing to  perform  it  herself  to  the  full  extent  desired,  she  may 
accept  the  voluntary  assistance  of  an  individual,  or  a  number 
of  individuals  associated  together  and  incorporated  in  their 
company.  The  company  may  be  private,  but  the  work  they 
are  to  do  is  a  public  duty;  and  along  with  the  public  duty 
there  is  delegated  a  sufficient  share  of  the  sovereign  power  to 
perform  it.  The  right  of  eminent  domain  is  always  given  to 
such  corporations.  But  the  right  of  eminent  domain  can  not 
be  used  for  private  purposes;  and  therefore  if  a  railroad,  canal, 
or  turnpike,  when  made  by  a  corporation,  is  a  mere  private 
enterprise,  like  the  building  of  a  tavern,  store,  mill  or  black- 
smith shop,  there  never  was  a  constitutional  charter  given  to 
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an  improvement  company,  and  every  taking  of  lands,  or  ma- 
terials under  any  of  them  is  a  flagrant  trespass.  If  the  mak- 
ing of  a  railroad  is  a  public  duty,  which  the  state  may  either 
do  entirely  at  the  public  expense  or  cause  to  be  done  entirely 
by  a  private  corporation,  it  follows  that'  such  work  may  be 
made  partly  by  the  state  and  partly  by  the  corporation,  and 
that  people  may  be  taxed  for  a  share  of  it  as  rightfully  as  for 
the  whole.  The  corporation  may  be  aided  by  an  exertion  of 
the  taxing  power  as  well  as  with  the  right  of  eminent  domain. 
Accordingly  we  find  that  from  the  earliest  time  the  common- 
wealth has  subscribed  for  the  stock  of  such  corporations,  and 
paid  over  the  money  to  them  in  pursuance  of  laws  which  no 
one  ever  doubted  to  be  constitutional.* 

§  155.  The  doctrine  in  Michigan — ^People  t.  Salem. — ^The 
question  whether  the  legislature  had  the  power  to  authorize 
municipalities  to  grant  aid  to  railroad  companies  by  subscrib- 
ing for  stock  and  issuing  bonds  in  payment  therefor,  was  con- 
sidered by  the  supreme  court  of  Michigan  in  1870,  in  the  case 
of  the  People  v.  The  Township  Board  of  Salem.  The  court 
held  in  this  case  that  the  exercise  by  a  municipal  corporation 
of  the  power  to  pledge  its  credit  is  an  incipient  step  in  the  ex- 
ercise of  the  power  of  taxation  ;  and  unless  the  object  to  be 
promoted  be  such  as  may  be  provided  for  by  taxation,  the 
power  to  make  the  pledge  does  not  exist ;  and  the  legislature 
can  not  confer  it.  It  is  essential  to  a  valid  exercise  of  the 
power  of  taxation  that  it  be  for  a  public  purpose  ;  that  it  be  ex- 
ercised according  to  some  rule  of  apportionment  throughout 
the  state,  if  it  be  a  state  purpose  ;  or  throughout  the  mu- 
nicipal division  interested  or  to  be  affected,  if  it  be  local.    The 

'  Sharpless  v.  Mayor  of  Philadel-  v.  Allen,  58  Pa.  St.  338 ;  Pittsburg  Ap- 

phia,   supra;  HaTvey  V.   Lloyd,  3  Pa.  peal,  79  Pa.  St.  317 ;  Wheeler  u.  Phdla- 

St.   331;   Commonwealth  r.  McWill-  delphia,  77  Pa.  St.  338 ;  Grim  i?.  Weis- 

iams,  11  Pa.  St.  61;  Moers  d.  City  of  senberg  School  District,  57  Pa.  St.  433 ; 

Beading,  21  Pa.   St.   188 ;   Common-  Hammett  v.  Philadelphia,  65  Pa.  St. 

wealth  V.   Comrs.  of  Allegheny  Co.,  142;   Erie  Railroad  Co.  v.  Casey,  26 

32  Pa.  St.  218 ;  Commonwealth  v.  Pitts-  Pa.  St.  287 ;  Speer  v.  School  Directors, 

burg,  41  Pa.  St.  278;  Commonwealth  50  Pa.  St.  157;  Pennsylvania  R.  E.  Co. 

V.  Perkins,  43   Pa.   St.  400;    Erie  v.  ■».  Philadelphia,  47  Pa.  St.  189. 
Erie  Canal  Co.,  59  Pa.  St.  176;  Page 
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term  "public  purposes,"  as  employed  to  denote  the  objects 
for  which  taxes  may  be  levied,  has  no  relation  to  the  urgency 
of  the  public  need,  or  to  the  extent  of  the  public  benefit  which 
is  to  follow."  It  is,  on  the  other  hand,  merely  a  term  of  class- 
ification, to  distinguish  objects  for  which,  according  to  settled 
usage,  the  government  is  to  provide,  from  those  which,  bj'  the 
like  usage  are  left  to  private  inclination,  interest  or  liberality. 
A  corporation  created  for  the  purpose  of  constructing  a  railway 
to  be  owned  and  operated  by  the  corporators  is  a  private  cor- 
poration ;  and  the  road  when  constructed  will  not  be  a  public 
highway,  except  in  a  very  qualified  sense  as  it  accommodates 
the  travel  and  traffic  of  the  public  ;  and  it  is,  therefore,  no 
more  a  public  object  than  any  other  private  enterprise,  which 
also  supplies  the  public  want,  or  furnishes  to  the  public  a  con- 
venience. Although  an  incidental  benefit  may  accrue  to  the 
public  from  a  private  enterprise,  yet  that  will  afford  no  ground 
for  imposing  burdens  upon  the  public  by  way  of  taxation  in 
behalf  of  such  enterprise.  The  fact  that  the  state  may  exercise 
the  power  of  eminent  domain  in  behalf  of  associate  parties  who 
propose  to  accommodate  some  public  need  does  not  determine 
its  right  to  exercise  the  power  of  taxation  in  behalf  of  the  same 
parties,  in  aid  of  the  same  object.  The  principles  governing 
the  eminent  domain  correspond  to  those  controlling  the  police 
power,  rather  than  those  applying  to  the  power  of  taxation  ; 
and  its  exercise  has  regard  rather  to  the  public  need  than  the 
public  character  of  its  object.  Every  necessary  industry  has 
the  right  to  exist,  and  if  private  interests  would  otherwise  pre- 
clude, the  eminent  domain  may  be  employed  to  give  the  op- 
portunity ;  and  on  this  ground  a  private  corporation  proposing 
to.  establish  a  thoroughfare  may  have  compulsory  means  of  ob- 
taining a  right  of  way.  But  taxation  can  no  more  be  em- 
ployed in  behalf  of  such  corporation  than  in  behalf  of  the 
projectors  of  a  mill,  a  hotel  or  any  other  private  enterprise.' 

The  power  of  the  legislature  of  Michigan  to  pass  laws  au- 
thorizing the  issue  of  bonds  in  aid  of  railroads  was  before  the 
supreme  court  of  the  United  States  in  1873,  in  the  case  of  Pine 

'  People  V.  Salem,  20  Mich.  452 ;  People,  ex  rel.  Bay  City,  o.  State  Treasurer, 

23  Mich.  499. 
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Grove  Township  v.  Talcott.  The  same  questions  were  consid- 
ered in  this  case  as  in  the  case  of  the  People  v.  Salem,  and  in 
an  able  and  exhaustive  opinion  the  supreme  court  of  the 
United  States  declared  that  the  act  of  the  legislature  of  Michi- 
gan authorizing  the  issuance  of  bonds  for  the  aid  of  railroads 
was  constitutional  and  valid,  thus  reversing  the  doctrine  laid 
down  by  the  supreme  court  of  Michigan.' 

§  156.  The  Michigan  doctrine  criticised  by  the  supreme 
court  of  the  United  States. — The  supreme  court  of  the  United 
States,  in  construing  the  act  of  the  legislature  of  Michigan  au- 
thorizing municipalities  to  issue  bonds  in  aid  of  railroads,  crit- 
icised the  doctrine  laid  down  by  the  supreme  court  of  Michigan 
in  the  cases  of  People  v.  Salem  and  Bay  City  v.  Treasurer,  as 
follows:  "We  have  examined  those  cases  with  care.  With 
all  respect  for  the  eminent  tribunal  by  which  the  judgments 
were  pronounced,  we  must  be  permitted  to  say  that  they  are  not 
satisfactory  to  our  minds.  Similar  laws  have  been  passed  in 
twenty-one  states.  In  all  of  them  but  two,  it  is  believed,  their 
validity  has  been  sustained  by  the  highest  local  courts.  It  is 
not  easy  to  resist  the  force  of  such  a  current  of  reason  and  au- 
thority. The  question  before  us  belongs  to  the  domain  of  gen- 
eral jurisprudence.  In  this  class  of  cases  this  court  is  not 
bound  by  the  judgment  of  the  courts  of  the  states  where  the 
cases  arise.  It  must  hear  and  determine  for  itself.  Here 
commercial  securities  are  involved.  When  the  bonds  were 
issued  there  had  been  no  authoritative  intimation  from  any 
quarter  that  such  statutes  were  invalid.  The  legislature 
affirmed  their  validity  in  every  act,  by  an  implication  equiva- 
lent in  effect  to  an  express  declaration.  And  during  the  period 
covered  by  their  enactment  neither  of  the  other  departments 
of  the  government  of  the  state  lifted  its  voice  against  them. 
The  acquiescence  was  universal.^ 

"The  general  understanding  of  the  legal  profession  through- 
out the  country  is  believed  to  have  been  that  they  were  valid. 
The  national  constitution  forbids  the  states  to  pass  local  laws 

'Township  of  Pine  Grove  B.  Talcott,        ^Gelpcke  v.  City    of   Dubuque,    1 
19  "Wall.  666,  Wall.  175. 
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impairing  the  obligations  of  contracts.  In  cases  properly 
brought  before  us  that  end  can  be  accomplished  unwarranta- 
bly no  more  by  judicial  decisions  than  by  legislation.  Were 
we  to  yield  in  cases  like  this  to  the  authority  of  the  decisions 
of  the  courts  of  the  respective  states,  we  should  abdicate  the 
performance  of  one  of  the  most  important  duties  with  which 
this  tribunal  is  charged  and  disappoint  the  wise  and  salutary 
policy  of  the  framers  of  the  constitution  in  providing  for  the 
creation  of  an  independent  federal  judiciary.  The  exercise  of 
our  appellate  jurisdiction  would  be  but  a  solemn  mockery.'" 

§  157.  The  doctrine  in  Iowa — Hanson  t.  Vernon. — The  leg- 
islature have  no  constitutional  power  to  authorize  the  taxation 
of  the  people  or  property  of  a  township,  town  or  city,  in  order 
to  raise  a  fund  to  be  given  as  a  gratuity  to  a  railroad  company 
to  aid  it  in  the  construction  of  its  road  through  that  vicinity. 
The  act  of  the  legislature  of  1868,  authorizing  townships  and 
incorporated  towns  and  cities  to  aid  in  the  construction  of  rail- 
roads, is  not  a  valid  or  legitimate  exercise  of  the  taxing  power; 
and  though  the  money  demanded  of  the  citizens  is  called  a  tax, 
properly  speakiiig  it  is  not  such,  but,  in  fact,  a  coercive  con- 
tribution in  favor  of  private  railway  corporations,  and  violative 
not  only  of  the  general  spirit  of  the  constitution  as  to  the  sa- 
credness  of  private  property,  but  that  specific  provision  which 
declares  that  no  man  shall  be  deprived  of  his  property  without 
due  process  of  law.  It  is  a  well-settled  principle  of  American 
constitutional  law,  that  an  act  of  the  legislature  may  be  uncon- 
stitutional in  two  ways  :  first,  because  it  assumes,  or  seeks  to 
confer,  power  not  legislative  in  its  nature  ;  second,  because  it 
violates  some  specific  provision  of  the  national  or  state  consti- 
tution. The  act  of  1868,  pi"oviding  for  the  taxation  of  prop- 
erty by  townships,  towns  and  cities,  to  aid  in  the  construction 
of  railroads,  is  unconstitutional  in  both  these  respects.  The 
legislature  has  only  the  power  to  raise  revenue  by  taxation  for 
public  purpose  ;    and  when  it  is  raised  for  a  purpose  not  con- 

'  Butz  V.  City  of  Muscatine,  8  Wall.    County  of  Otoe,  16  Wall.  667 ;  Olcott 
575;   Township  of  Pine  Grove  v.  Tal-    v.  Supervisors,  16  Wall.  678. 
cott,  19  Wall.  666;    Railroad  Co.  v. 
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nected  with  the  public  interest,  it  is  no  longer  taxation,  though 
so  denominated,  and  the  attempt  is  as  clearly  unconstitutional 
as  any  act  could  be  which  is  expressly  prohibited  by  the  con- 
stitution. While  the  authority  to  determine  what  is  or  is  not 
a  public  purpose  is  in  the  legislative  department,  yet  this 
power  is  not  without  limit,  and  the  courts,  when  appealed  to, 
may  rightfully  determine  whether,  in  the  particular  case,  the 
burden  imposed  is  for  a  public  or  private  purpose.  Railroad 
companies  are  private  corporations,  and  their  undertakings 
can  no  more  be  aided  by  taxation  than  can  the  undertakings 
of  any  other  private  corporation,  or  of  an  individual.' 

§  158.  The  doctrine  in  Wisconsin. — Prior  to  1870,  it  seems 
to  have  been  as  well  settled  in  Wisconsin  as  elsewhere  that  the 
construction  of  a  railway  was  a  matter  of  public  concern,  and 
not  the  less  so  because  done  by  private  corporations.  That  the 
state  might  itself  make  such  improvements,  and  impose  taxes 
to  defray  the  cost,  or  exercise  its  right  of  eminent  domain 
therefor,  was  beyond  question.  Yet,  confessedly  it  could 
neither  take  property  or  tax  for  such  purpose,  unless  the  use 
for  which  the  property  was  taken  or  the  tax  collected  was  a 
public  one.  And  it  was  also  the  undoubted  law  of  the  state 
that  building  a  railroad  or  a  canal  by  an  incorporated  company 
was  an  act  done  for  the  public  use,  and  thus  the  power  of  the 
legislature  to  delegate  to  such  a  company  the  state's  right  of 
eminent  domain  was  justified.  The  supreme  court  of  that  state 
held  that  the  incorporation  of  companies  for  the  purpose  of 
constructing  a  railroad  or  canals  afforded  the  best  illustration 
of  the  delegation  of  powers  to  exercise  the  right  of  eminent  do- 
main, by  the  condemnation  and  seizure  of  private  property  for 
'  public  use  upon  making  just  compensation  therefor.  It  was 
conceded  that  the  only  principle  upon  which  such  delegation  of 
power  could  be  justified  was  that  the  property  taken  by  those 
companies  was  taken  for  the  public  use." 

Thus  it  was  declared  by  that  court  in  another  case  involving 
this  principle  that  the  power  of  municipal  corporations,  when 

'  Hanson  v.  Vernon,  27  Iowa  28.  bins  v.  Milwaukee,  etc..  Railroad  Co., 

2  Pratt  V.  Brown,  3  Wis.  603;  Rob-    6  Wis.  610. 
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authorized  by  the  legislature  to  engage  in  works  of  internal 
improvement,  such  as  the  building  of  railroads,  canals,  har- 
bors and  the  like,  or  to  loan  their  credit  in  aid  thereof,  and  to 
defray  the  expenses  of  such  improvements,  and  make  good  their 
pledges  by  an  exercise  of  their  power  of  taxing  the  persons  and 
property  of  their  citizens,  has  always  been  sustained  on  the 
ground  that  such  works,  although  they  are  in  general  operated 
and  controlled  by  private  corporations,  are,  nevertheless,  by 
reason  of  the  facilities  which  they  afford  for  trade,  commerce, 
and  intercommunication  between  the  different  and  distinct 
portions  of  the  country,  indispensable  to  the  public  interests 
and  public  functions.  It  was  originally  supposed  that  they 
would  add,  and  subsequent  experience  demonstrated  that  they 
have  added,  vastly,  and  almost  immeasurably,  to  the  general 
business,  the  commercial  prosperity,  and  the  pecuniary  re- 
sources of  the  inhabitants  of  cities,  towns,  villages  and  rural 
districts  through  which  they  pass  and  with  which  they  are 
connected.  It  is,  in  view  of  these  results,  the  public  good 
thus  produced,  and  the"  benefits  thus  conferred  upon  the  per- 
sons and  property  of  all  the  individuals  composing  the  com- 
munity, that  courts  have  been  able  to  pronounce  them  matters 
of  public  concern,  for  the  accomplishment  of  which  the  taxing 
power  might  lawfully  be  called  into  action.  It  is  in  this  sense 
that  they  are  said  to  fall  so  far  within  the  purposes  for  which 
municipal  corporations  are  created,  that  such  corporations 
may  engage  in,  or  pledge  their  credit  for,  their  construction.' 

So,  where  the  validity  of  a  law  authorizing  a  local  tax  to  se- 
cure the  Lake  Shore  was  in  question,  the  court  discussed  at 
length  the  nature  of  a  public  use  for  which  taxation  was  law- 
ful and  declared  that  the  use  was  a  public  one  though  only  the 
property  of  some  inhabitants  of  the  city  was  saved,  remarking, 
that  to  determine  whether  a  matter  is  public  or  merely  a  pri- 
vate concern,  we  have  not  to  determine  whether  or  not  the  in- 
terests of  some  individuals  will  be  directly  promoted,  but 
whether  those  of  the  whole  or  the  greater  part  of  the  commu- 
nity will  be.* 

1  Hasbrouck  v.  Milwaukee,  13  Wis.        ^  Soens  v.  City  of  Racine,  10  Wis. 
42.  271. 
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The  legislature  can  not,  however,  create  a  public  debt,  or 
levy  a  tax,  or  authorize  a  municipal  corporation  to  do  so,  in 
order  to  raise  funds  for  a  mere  private  purpose.  It  can  not,  in 
the  form  of  a  tax,  take  the  money  of  a  citizen  and  give  it  to  an 
individual,  the  public  interest  or  welfare  being  in  no  way  con- 
nected with  the  transaction.  The  objects  for  which  the  money 
is  raised  by  taxation  must  be  .public,  and  such  as  would  sub- 
serve the  common  interest  and  well-being  of  the  community 
required  to  contribute.  To  justify  the  court  in  arresting  the 
proceedings  and  declaring  the  tax  void,  however,  the  absence 
of  all  possible  public  interest  in  the  purposes  for  which  the 
bonds  are  laid  must  be  clear  and  palpable  ;  so  clear  and  pal- 
pable as  to  be  perceptible  to  every  mind  at  the  first  blush.' 

§  159.  The  doctrine  in  Wliiting  t.  The  Sheboygan  Bailroad 
Company. — ^The  power  of  the  legislature  to  authorize  taxation 
in  aid  of  railroads  has  been  declared  to  be  unconstitutional  and 
void  by  the  supreme  court  of  Wisconsin  in  the  case  of  Whiting 
V.  The  Sheboygan  and  Fond  du  Lac  Railroad  Company,  not- 
withstanding the  earlier  decisions. 

The  court  held  that  taxation  to  aid  a  railroad  owned  and 
operated  by  private  individuals  or  corporations  is  unconstitu- 
tional, and  an  act  of  the  legislature  authorizing  county  orders 
to  be  issued  in  aid  of  a  railroad,  and  taxes  to  be  levied  for  the 
payment  thereof,  on  condition  that  the  consent  of  the  majority 
of  the  people  should  be  manifested  by  ballot,  and  the  railroad 
should  be  brought  to  a  specified  state  of  completion,  is  void. 
Chief  Justice  Dixon,  who  delivered  the  opinion  of  the  court  in 
this  case,  declared  :  "  It  is  assumed  as  the  foundation,  that 
that  which  is  a  public  use  so  as  to  justify  the  exercise  of  the 
power  of  eminent  domain  is  also  public  use  which  will,  under 
all  circumstances,  justify  the  exercise  of  the  power  of  taxation. 
It  is  assumed  that  no  difference  exists  in  public  uses,  but  that 
all  are  alike,  and  that  a  public  use  once  established,  with  re- 
spect to  one  of  these  powers,  is  necessarily  a  public  use  with 
respect  to  the  other.     And  this  we  think  to  be  the  great  mis- 

1  Brodhead  v.  City  of  Milwaukee,  19  10  Wis.  136 ;  Bushnell  v.  Beloit,  10 
Wis.  624 ;  Clark  v.  City  of  Janesville,    Wis.  195. 
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take  upon  this  point.  It  arises  from  considering  two  things 
alike  which  are  in  reality  different.  It  ignores  all  distinction 
between  different  public  uses  and  the  effect  which  such  dif- 
ferences may  have  in  determining  the  legislative  authority. 
That  public  uses  differ  very  widely  from  each  other  is  a  prop- 
osition which  no  one  can  deny.  They  differ  in  nature  and  kind, 
and  the  degree  of  the  extent  of  the  public  enjoyment.  There 
may  be  various  degrees  of  the  same  kind  of  public  use.  It 
may  be  more  extensive  and  complete  in  one  case  than  in  an- 
other. Certain  uses  are,  per  se,  public,  such  as  of  public  high- 
ways, public  buildings,  and  the  channels  of  public  rivers. 
Others  have  been  declared  public  by  the  decisions  of  the  courts, 
as  of  railroads,  turnpikes,  public  ferries,  toll  bridges,  and  the 
like.  But  these  last  have  as  yet  been  declared  public  only  with 
respect  to  the  power  of  eminent  domain.  »  *  *  '\^q  think 
there  exists  a  difference  here,  and  that  it  is  such  that,  though 
the  power  of  eminent  domain  may  be  exercised,  yet  the  power 
of  taxation,  as  here  claimed,  can  not  be.  And  in  order  to  un- 
derstand this,  it  will  be  necessary  to  precisely  ascertain  and 
define  the  nature  and  extent  of  that  public  use  which,  in  the 
case  of  these  private  railroad  companies,  has  been  held  suffi- 
cient to  authorize  the  exercise  of  the  power  of  eminent  domain 
in  their  behalf.  And  first  let  us  rid  the  question  of  some  con- 
siderations which,  for  want  of  proper  care  and  attention,  have 
too  often  been  most  erroneously  supposed  to  enter  into  it.  Of 
such  consideration  the  principal  and  most  important  one  is, 
that  the  public  use  which  justifies  the  exercise  of  the  power,  in 
some  way  consists  in  the  general  benefit  and  advantages  ac- 
cruing to  the  public  at  large  from  the  creation  and  operation 
of  these  works  of  internal  improvement.  It  is  very  clear  that 
the  public  use  does  not  in  any  manner  consist  of  these,  for  if 
it  did,  then  every  enterprise  or  business  prosecuted  for  private 
gain  or  emolument,  and  by  which  the  public  prosperity  and 
welfare  is  also  promoted,  would  be  a  public  use,  and,  as  such, 
would  justify  the  exercise  of  the  power  of  eminent  domain  in 
behalf  of  the  persons  and  corporations  so  engaged,  and  accord- 
ing to  the  doctrine  of  those  who  differ  from  us  in  opinion,  like- 
wise the  power  of  taxation,  to  donate  money  and  property  to 
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such  persons  and  corporations.  There  are  very  many  enter- 
prises and  occupations  of  a  private  character,  connected  with 
trade,  commerce  and  manufactures,  which  are  quite  as  much 
to  our  advantage  as  a  people,  and  quite  as  necessary  and  indis- 
pensable to  our  growth  and  prosperity  as  a  nation,  as  the  build- 
ing and  operating  of  railroads,  and  some  are  even  more  so. 
The  incidental  public  benefit  or  advantages,  though  in  a  gen- 
eral sense  to  be  considered,  do  not,  therefore,  constitute,  in  the 
sense  of  the  law,  a  public  use  which  will  justify  the  interfer- 
ence of  the  government."' 

The  same  question  was  before  the  supreme  court  of  the 
United  States  in  1872,  and  after  an  able  and  exhaustive  opin- 
ion by  Justice  Strong,  in  which  he  reviews  the  former  decis- 
ions of  the  supreme  court  of  Wisconsin,  and  also  this  case,  the 
court  sustained  the  constitutional  validity  of  the  act  of  the  leg- 
islature of  Wisconsin  authorizing  municipalities  to  grant  aid 
to  railroad  companies.'' 

§  160.   Power  to  issue  railway  aid  bonds  under  a  special  law. 

— ^The  legislature  Of  Wisconsin  passed  an  act  whereby  it  author- 
ized the  city  of  Fond  du  Lac  to  subscribe  to  the  capital  stock  of 
a  particular  railroad,  and  to  make,  issue  and  deliver  to  such 
company  its  bonds,  etc.,  provided  a  majority  of  the  legal  voters 
of  said  city  shall  first  have  voted  in  favor  of  such  subscription, 
as,  also,  in  favor  of  a  proposition,  in  writing,  stating  the 
amount,  kind  and  description  of  stock  or  bonds,  etc.,  to  be 
subscribed  and  submitted  by  such  railroad.  The  statutes  set 
no  limit  to  the  amount  of  such  subscription,  except  that  the 
city  authorities  could  make  only  such  subscription  and  issue 
such  an  amount  of  bonds  as  called  for  by  this  proposition.  In 
an  action  brought  by  the  holders  of  coupons  attached  to  the 
bonds,  it  was  held  that  such  statute  was  not  in  conflict  with 
section  3  of  article  11  of  the  constitution  of  the  state,  provid- 
ing for  a  restriction  upon  the  power  of  municipalities,  among 

'  Whiting  V.  The   Sheboygan  and  See,  also,  Northern  Pac.  E.  R.  Co.  v. 

Fond  du  Lac  R.  E.  Co.,  25  Wis.  167,  Roberts,  42  Fed.  E.  734,  criticising  the 

3  Am.  Eep.  30;    1  Billon  on  Munic.  Whiting  case  as  contrary  to  the  ear- 

Corp.,  §  157.  liar  decisions  in  Wisconsin. 

"  Olcott  V.  Supervisors,  16  Wall.  678. 
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other  things,  to  borrow  money,  contract  debts,  and  loan  their 
credit.' 

§  161.  Power  to  issne  railway  bonds  nnder  the  South  Caro- 
lina constitution. — It  has  been  held  by  the  United  States  cir- 
cuit court  of  appeals  that  the  legislature  of  South  Carolina  has 
the  power,  under  the  constitution  of  that  state,  providing  that 
it  may  permit  municipal  corporations  to  assess  and  collect 
taxes  for  corporate  purposes  only,  to  authorize  such  corpora- 
tion to  issue  bonds  to  aid  in  the  construction  of  railroads." 

§  162.  Limitations  upon  the  power  to  issue  municipal  aid 
bonds  in  Ohio. — It  has  been  held  by  the  United  States  circuit 
court  of  appeals  that  the  law  of  Ohio  of  1880,  which  author- 
izes any  township  having  a  population  of  three  thousand  six 
hundred  and  eighty-three  to  issue  bonds  in  the  sum  of  forty 
thousand  dollars,  to  construct  a  line  of  railway  seven  miles  in 
length  between  termini  to  be  determined  by  the  township  trus- 
tees, in  view  of  the  limited  amount  to  be  appropriated,  and  the 
failure  to  prescribe  location  or  termini,  on  its  face  contemplates, 
not  a  constructed  and  equipped  railroad,  but  a  mingling  of 
public  aid  with  private  capital,  and  therefore  violates  the  con- 
stitution of  that  state,  which  forbids  the  general  assembly  to 
authorize  the  township  to  raise  money  for,  or  loan  its  credit  to 
or  in  aid  of,  any  joint  stock  company,  corporation  or  associa- 
tion.' 

§  163.  The  doctrine  of  municipal  aid  to  railroads  in  the  su- 
preme court  of  the  United  States. — ^The  subject  of  municipal 
aid  to  railroad  companies  has  been  before  the  supreme  court  of 
the  United  States  in  a  number  of  cases,  and  the  validity  of  the 
legislative  acts  authorizing  such  legislation  has  been  sustained 

'Smith  V.  City  of  Fond  du  Lac,  8  62  Fed.  R.  718;   11  Sup.  Ct.  215;   138 

Fed.  E.  289;   Foster  v.  City  of  Keno-  13.  S.  67  followed;   53  Fed.  R.  214  af- 

sha,  12  Wis.  688 ;  Fisk  v.  City  of  Ken-  firmed.  But  see  MacKenzie  c.Wooley, 

osha,  26  Wis.  23;   Long  v.  New  Lon-  39  La.  Ann.  944,  3  So.  R.  128,  holding 

don,  5  Fed.  R.  559.  that  a  railroad  which  was  both  a  pub- 

'Town  of    Darlington  v.   Atlantic  lie  and  a  private  enterprise  might  be 

Trust  Co.,  68  Fed.  R.  849.  aided,  as  to  the  former,  by  a  munici- 

'jEtna  Life  Ins.  Co.  v.  Pleasant  Tp.,  pal  tax. 
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by  the  court.  The  supreme  court,  in  reaching  this  result, 
places  its  judgment  upon  the  broad  ground  that  highways, 
turnpikes,  canals  and  railways,  although  owned  by  individuals 
under  public  grants,  or  by  private  corporations,  are  publici 
juris;  that  they  have  always  been  regarded  as  governmental 
affairs,  and  that  their  establishment  and  maintenance  are  rec- 
ognized as  among  the  most  important  duties  of  the  state,  in 
order  to  facilitate  transportation  and  easy  communication 
among  its  different  parts  ;  and  hence  the  state  may  put  forth, 
in  favor  of  such  improvements,  both  its  power  of  eminent  do- 
main (as  it  constantly  does)  and  its  power  to  tax,  unless  there 
be  some  special  restriction  in  the  constitution  of  the  particular 
state.  These  powers  may,  in  the  judgment  of  the  court,  be  law- 
fully exerted,  because  the  use  is  in  its  nature  a  public  use ;  and 
these  works  are  subject  to  public  control  and  legislation,  not- 
withstanding they  may  be  exclusively  owned  by  private  per- 
sons or  corporations.  It  must  be  admitted  that  compulsory 
taxation  in  favor  of  railways  and  like  public  improvements 
owned  by  individuals  or  companies  is  an  exercise  of  power  go- 
ing quite  to  the  verge  of  legislative  authority.  Although  it  is 
a  doctrine  that  must  now  be  considered  as  judicially  settled, 
still  it  is  one  which  has  encountered  a  vigorous  opposition, 
both  on  the  ground  of  expediency  and  of  power ;  and  the 
exercise  of  authority,  as  before  noticed,  has  been  so  disastrous 
as  already,  in  several  of  the  states,  to  have  led  to  constitu- 
tional provisions  for  the  protection  of  the  citizens.' 

§  164.   The  same  subject — The  Wisconsin  statute  construed. 

— The  legislature  of  Wisconsin  in  1867  passed  a  law  authoriz- 
ing certain  municipalities  to  grant  aid  in  the  construction  of 
railroads  in  that  state.  The  supreme  court  of  that  state,  in 
passing  upon  the  validity  of  the  act,  as  already  stated,  held 
that  taxation  in  aid  of  railroads  owned  and  operated  by  private 
individuals  or  corporations  is  unconstitutional,  and  that  the 
act  of  the  legislature  of  1867,  authorizing  bonds  to  be  issued 
in  aid  of  any  railroad,  and  taxes  to  be  levied  for  the  payment 
thereof,  was  unconstitutional  and,  therefore,  void.^ 

'Olcott   V.    Supervisors,    16    Wall.        "^  Whiting  u.  The  Sheboygan,  etc.,  E. 
(U.  S.)  678.  Co.,  25  Wis.  167. 
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The  validity  of  this,  act  was  drawn  in  question  before  the 
supreme  court  of  the  United  States  in  1872.  In  the  case  of 
Olcott  V.  Supervisors  of  Fond  du  Lac  County,  the  court  held 
that  the  act  of  the  legislature  of  the  state  of  Wisconsin,  author- 
izing the  issuB  of  bonds  in  aid  of  railroads,  was  constitutional 
and  valid.  The  opinion  of  the  court  was  delivered  by  Justice 
Strong,  who  declared,  "  that  railroads,  though  constructed  by 
private  corporations  and  owned  by  them,  are  public  highways, 
has  been  the  doctrine  of  nearly  all  the  courts  ever  since  such 
conveniences  for  passage  and  transportation  have  had  any  ex- 
istence. Very  early  the  question  arose  whether  a  state's  right 
of  eminent  domain  could  be  exercised  by  a  private  corporation 
created  for  the  purpose  of  constructing  a  railroad.  Clearly,  it 
could  not,  unless  faking  land  for  such  a  purpose  by  such  an 
agency  is  taking  land  for  public  use.  The  right  of  eminent 
domain  nowhere  justifies  taking  property  for  private  use.  Yet, 
it  is  a  doctrine  universally  accepted  that  a  state  legislature  may 
authorize  a  private  corporation  to  take  land  for  the  construc- 
tion of  such  a  road,  making  compensation  to  the  owner.  What 
else  does  this  doctrine  mean,  if  not  that  building  a  railroad, 
though  it  be  built  by  a  private  corporation,  is  an  act  done  for 
the  public  use  ?  And  the  reason  why  the  use  has  always  been 
held  a  public  one  is  that  such  a  road  is  a  highway,  whether 
made  by  the  government  itself  or  by  the  agency  of  corporation 
bodies,  or  even  by  individuals  when  they  obtain  their  power 
to  construct  it  from  legislative  grant.  It  would  be  useless  to 
cite  the  numerous  decisions  to  this  effect  which  have  been 
made  in  the  state  courts.  We  may,  however,  refer  to  two  or 
three  which  exhibit  fully  not  only  the  doctrine  itself,  but  the 
reasons  upon  which  it  rests."' 

Whether  the  use  of  a  railroad  is  a  public  or  a  private  one 
depends  in  no  measure  upon  the  question  who  constructed  it 
or  who  owns  it.  It  has  never  been  considered  a  matter  of  any 
importance  that  the  road  was  built  by  the  agency  of  a  private 
corporation.  No  matter  who  is  the  agent,  the  function  per- 
formed is  that  of  the  state.     Though  the  ownership  is  private, 

'  Beekman  v.  Railroad  Co.,  3  Paige  Wend.  1 ;  Worcester  v.  Railroad  Co., 
45;    Bloodgood  v.  Railroad  Co.,   18    4  Mete.  564. 
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the  use  is  public.  So  turnpikes,  bridges,  ferries  and  canals, 
although  made  by  individuals  under  public  grants,  or  by  com- 
panies, are  regarded  as  publici  juris.  The  right  to  exact  tolls 
or  charge  freights  is  granted  for  a  service  to  the  public.  The 
owners  may  be  private  companies,  but  they  are  compellable  to 
permit  the  public  to  use  their  works  in  the  manner  in  which 
such  works  can  be  used.' 

That  all  persons  may  not  put  their  own  cars  upon  the  road, 
and  use  their  own  motive  power,  has  no  bearing  upon  the 
question  whether  the  road  is  a  public  highway.  It  bears  only 
upon  the  mode  of  use,  of  which  the  legislature  is  the  exclusive 
judge.' 

The  learned  court  continuing,  said  :  "It  is  unnecessary, 
however,  to  pursue  this  branch  of  the  inquiry  further,  for  it  is 
not  seriously  denied  that  a  railroad,  though  constructed  and 
owned  by  a  private  corporation,  is  a  matter  of  public  concern, 
and  that  its  uses  are  so  far  public  that  the  right  of  eminent  do- 
main of  the  state  may  be  exerted  to  facilitate  its  construction. 
But  it  is  contended  that,  though  the  purpose  and  the  use  may 
be  public,  sufiBciently  to  justify  taking  private  property,  they 
are  not  public  when  the  right  to  impose  taxes  is  asserted.  It 
is  argued  that  there  are  differences  between  the  power  of  taxa- 
tion and  the  power  of  taking  private  property  for  a  public  use, 
and  that  because  of  these  differences  it  does  not  follow  that 
wherever  the  one  power  can  be  exerted  the  other  can.  We  do 
not  care  to  inquire  whether  this  is  so  or  not.  The  question 
now  is,  whether,  if  a  railroad,  built  and  owned  by  a  private 
corporation,  is  for  a  public  use,  because  it  is  a  highway,  taxes 
may  not  be  imposed  in  furtherance  of  that  use.  If  there  be 
any  purpose  for  which  taxation  would  seem  to  be  legitimate, 
it  is  the  making  and  maintenance  of  highways.  They  have 
always  been  governmental  affairs,  and  it  has  ever  been  recog- 
nized as  one  of  the  most  important  duties  of  the  state  to  pro- 
vide and  care  for  them.  Taxation  for  such  uses  has  been  im- 
memorially  imposed.  When,  therefore,  it  is  settled  that  a  rail- 
road is  a  highway  for  public  use,  there  can  be  no  substantia] 

'  Charles  River  Bridge  v.  Warren        '  Oooley  on  Const.  Lira.,  261. 
Bridge,  7  Pick.  394. 
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reason  why  the  power  of  the  state  to  tax  may  not  be  exerted 
in  its  behalf.  It  is  said  that  railroads  are  not  public  highways 
per  se;  that  they  are  only  declared  such  by  the  decisions  of  the 
courts,  and  that  they  have  been  declared  public  only  with  the 
respect  to  the  power  of  eminent  domain.  This  is  a  mistake. 
In  their  very  nature  they  are  public  highways.  It  needed  no 
decision  of  courts  to  make  them  such.  True,  they  must  be 
used  in  a  peculiar  manner,  and  under  certain  restrictions,  but 
they  are  facilities  for  passage  and  transportation  afforded  to  the 
public,  of  which  the  public  has  a  right  to  avail  itself.  As  well 
might  it  be  said  a  turnpike  is  a  highway  only  because  declared 
such  by  judicial  decision.  A  railroad  built  by  a  state  no  one 
claims  would  be  anything  else  than  a  public  highway,  justify- 
ing taxation  for  its  construction  and  maintenance,  though  it 
could  be  no  more  open  to  public  use  than  is  a  road  built  and 
owned  by  a  corporation.  Yet  it  is  the  purposes  and  uses  of  a 
work  which  determine  its  character,  and  if  the  purpose  is  one 
for  which  the  state  may  properly  levy  a  tax  upon  its  citizens  at 
large,  its  legislature  has  the  power  to  apportion  and  impose  the 
duty,  or  confer  the  power  of  assuming  it,  upon  the  municipal 
divisions  of  the  state.'" 

The  legislature  may  confer  on  municipal  corporations  the 
power  to  subscribe  for  stock  in  a  railroad  or  other  work  of  pub- 
lic improvement.  And  hence  the  legislature  had  the  right  to 
authorize  the  city  of  Kenosha  to  take  stock  in  a  railroad,  issue 
bonds  to  pay  for  it,  and  provide  for  their  redemption  by  the 
direction  of  a  levy  and  collection  of  a  tax.^ 

§  165.   The  same  subject — Under  the  Michigan  statute. — In 

1869  the  legislature  of  Michigan  passed  a  law  authorizing  any 
township,  city  or  village  to  pledge  its  aid,  by  loan  or  donation, 
to  any  railroad  company  chartered  or  organized  under  and  by 
virtue  of  the  laws  of  the  state  of  Michigan,  in  the  construction 
of  its  road.  The  Kalamazoo  and  South  Haven  Railroad  Com- 
pany was  duly  organized  under  the  laws  of  Michigan,  and  had 

I'  '  Olcott  V.  Supervisors,  16  Wall.  678 ;  '  Campbell  v.  City  of  Kenosha,  5 
Cooley  on  Const.  Lim.,  252.  Wall.  194. 

MuN.  Se.— 13 
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for  its  object  the  construction  of  a  railroad  from  Kalamazoo  to 
South  Haven  in  that  state.  The  line  of  its  proposed  route 
passed  through  the  township  of  Pine  Grove.  Pursuant  to  the 
act  of  the  legislature,  as  above  stated,  a  meeting  of  the  electors 
of  the  township  was  called  to  vote  upon  the  proposition  whether 
the  township  should,  in  aid  of  the  construction  of  the  road, 
give  to  the  company  its  coupon  bonds  to  the  amount  of  twen- 
ty-two thousand  dollars,  bearing  interest  at  the  rate  of  ten  per 
cent,  per  annum,  one-sixth  of  the  principal  to  be  payable  at 
the  end  of  each  succeeding  year,  from  March  1,  1870,  until  the 
whole  amount  was  paid  ;  the  interest  to  be  payable  annually 
from  that  time.  A  majority  voted  for  the  proposition  and  the 
bonds  were  issued. 

Talcott  was  the  holder  and  owner  of  a  part  of  the  bonds  and 
coupons  which  were  issued.  The  validity  of  these  bonds  was 
drawn  in  question  before  the  supreme  court  of  the  United 
States  in  1873,  and  the  only  question  presented  in  the  record 
was  whether  the  act  of  the  legislature  of  the  state  of  Michigan, 
which  authorized  municipalities  to  issue  bonds  in  aid  of  rail- 
roads, was  constitutional  and  valid.  The  court,  in  an  able 
opinion  delivered  by  Justice  Swayne,  held  that  the  act  of  the 
legislature  of  March  22,  1869,  authorizing  any  township,  city 
or  village  to  pledge  its  aid,  by  loan  or  donation,  to  any  railroad 
company  organized  under  and  by  virtue  of  the  laws  of  that 
state,  is  not  in  conflict  with  the  constitution  of  the  state,  and 
that  it  is  a  maxim  in  American  jurisprudence,  that  a  statute  is 
not  to  be  pronounced  void  upon  the  ground  that  it  is  in  con- 
flict with  the  constitution  of  the  state,  unless  the  repugnancy 
to  the  constitution  be  clear  and  the  conclusion  that  it  exists 
inevitable.  Every  doubt  is  to  be  resolved  in  support  of  the 
enactment.  The  particular  clause  of  the  constitution  must  be 
specified  and  the  act  admit  of  no  reasonable  construction  in 
harmony  with  its  meaning.  The  judicial  function  involved 
in  such  a  result  is  one  of  delicacy,  and  to  be  exercised  always 
with  caution.  The  act  of  the  legislature  authorizing  munici- 
pal aid  to  railroads  is  for  a  public  purpose.     Though  a  rail- 
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road  corporation  is  private,  its  work  is  public,  as  much  so  as 
if  it  were  to  be  constructed  by  the  state.' 

§  166.  Same  subject — Under  the  Iowa  statutes. — The  stat- 
ute of  Iowa  authorizing  municipalities  to  aid  railroad  compa- 
nies has  been  passed  upon  by  the  supreme  court  of  the  United 
States  in  a  number  of  important  cases.  It  has  been  held  that 
where  the  statute  clearly  implied  that  cities  have  authority  to 
subscribe  for  railroad  stock,  and  to  issue  their  bonds  in  pay- 
ment of  such  subscription,  a  city  of  that  state  possessed  the 
power  to  issue  such  bonds. ^ 

A  city  may  borrow  money  to  aid  in  the  construction  of  rail- 
roads, where  its  charter  gives  the  city  authority  "to  borrow 
money"  for  any  object  in  its  discretion,  under  the  statutes  of 
Iowa.' 

Municipal  corporations  are  created  by  the  legislature,  and 
they  derive  all  their  powers  from  the  source  of  their  creation  ; 
and  those  powers  are  at  all  times  subject  to  the  control  of  the 
legislature.  Such  powers,  also,  in  the  absence  of  any  consti- 
tutional regulation  forbidding  it,  may  be  enlarged  or  dimin- 
ished, extended  or  curtailed,  or  withdrawn  altogether,  as  the 
legislature  shall  determine.  Construction  and  repair  of  high- 
ways or  streets  for  public  travel  within  their  limits  are  among 
the  usual  purposes  of  their  creation,  and  the  expenses  of  ac- 
complishing those  objects  are  among  their  usual  and  ordinary 
burdens.  Railways,  also,  as  a  matter  of  usage,  founded  upon 
experience,  are  so  far  considered  by  the  courts  as  in  the  nature 
of  improved  highways,  and  as  indispensable  to  the  public  in- 
terest and  the  successful  pursuit  even  of  local  business  that  a 
state  legislature  may  authorize  the  town  and  counties  of  the 
state,  through  which  a  railway  passes,  to  borrow  money,  issue 
their  bonds,  subscribe  for  the  stock  of  the  company,  or  pur- 
chase the  same  with  a  view  of  aiding  those  engaged  in  the  con- 
struction, or  completing  such  a  public  improvement ;    and  a 

■Township  of  Pine  Grove  v.  Tal-  'Meyer    a.    City   of    Muscatine,   1 

cott,  19  Wall.  666.  Wall.  384.     Some  of  the  statements  in 

^  Gelpcke   v.  City   of   Dubuque,  1  this  case  are,  perhaps,  too  comprehen- 

Wall.  175.  sive  under  the  late  authorities. 
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legislative  act  conferring  such  authority  is  not  in  contraven- 
tion of  any  implied  limitation  of  the  power  of  the  legislature.' 
A  county,  or  other  municipal  corporation,  has  no  inherent 
right  of  legislation,  and  can  not  subscribe  for  stock  in  a  pub- 
lic improvement,  unless  authorized  to  do  so  by  the  legislature. 
Such  a  corporation  acts  wholly  under  a  delegated  authority, 
and  can  exercise  no  power  which  is  not  in  express  terms,  or  by 
fair  implication,  conferred  upon  it.  But  the  legislature  of  a 
state,  unless  restrained  by  the  organic  law,  has  the  right  to 
authorize  a  municipal  corporation  to  take  stock  in  a  railroad  or 
other  work  of  internal  improvement,  to  borrow  money  to  pay 
for  it,  and  to  levy  a  tax  to  repay  the  loan.  And  thi^  authority 
can  be  conferred  in  such  a  manner  that  the  objects  can  be  at- 
tained, either  with  or  without  the  sanction  of  the  popular 
vote.* 

§  167.  Same  subject — Bonds  in  aid  of  plank  road. — The  su- 
preme court  of  the  United  States  has  held  that  bonds  issued  by 
a  city  under  the  Iowa  statutes  to  aid  in  constructing  a  plank 
road,  fall  within  the  same  principle  as  those  issued  granting 
aid  to  a  railway.  Plank  roads  are  as  much  highways  as  rail- 
roads, and  if  authorized  to  be  constructed  by  the  legislature, 
they  are  public  improvements.  Money  borrowed  to  aid  in  the 
construction  of  such  work  by  a  municipal  corporation  is  bor- 
rowed for  a  public  purpose,  and  if  the  road  leads  from,  extends 
to,  or  passes  through  the  limits  of  the  corporation  furnishing 
the  aid,  the  bonds  of  the  corporation  given  as  the  means  of 
raising  the  money  are  within  the  power  conferred  by  that  pro- 
vision.° 

And  where  a  plank  road  is  authorized  by  legislature,  and  is 
connected  with  the  municipality  issuing  the  bonds,  the  case 
falls  within  the  same  rule.' 

§  168.   The  same  subject — Under  the  Nebraska  statute. — In 

1872,  the  statute  of  Nebraska,  authorizing  municipal  aid  to 

^  Eogers  v.  City  of  Burlington,  3  '  Mitchell  v.  City  of  Burlington,  4 
Wall.  654.  Wall.  270. 

=>  Thomson  «.  Lee  Co.,  3  Wall.  327.       *  Lamed  v.  City  of  Burlington,  4 

Wall.  275. 
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railroads,  was  before  the  supreme  court  of  the  United  States 
for  consideration.  The  court  held  that  the  legislature  of  Ne- 
braska had  authority  to  authorize  its  municipal  divisions  to 
incur  indebtedness  and  to  impose  taxation  in  aid  of  railroad 
companies  and  to  make  a  donation  of  its  bonds  to  a  railroad 
company  beyond  its  limits  and  outside  the  state.  And  that 
the  act  of  the  legislature  of  1869,  authorizing  the  county 
commissioners  of  Otoe  county  to  issue  the  bonds  of  said 
county  to  the  amount  of  one  hundred  and  fifty  thousand 
dollars,  to  the  Burlington  and  Missouri  River  Railroad, 
or  any  other  railroad  running  east  from  Nebraska  City, 
was  not  in  conflict  with  the  constitution  of  the  state,  and, 
therefore,  valid.  This  act  being  an  unconditional  bestowal 
of  authority  upon  the  county  commissioners  to  issue  the 
bonds  to  the  railroad  company,  they  could  lawfully  issue 
the  bonds  without  any  submission  to  a  vote  of  the  people  of 
the  county  of  the  proposition  to  approve  the  bonds,  or  levy  a 
tax,  for  the  payment  thereof." 

Bonds  to  the  amount  of  forty  thousand  dollars  were  issued 
by  the  county  of  Otoe,  in  the  state,  then  territory,  of  Nebraska, 
to  the  Council  Bluffs  and  St.  Joseph  Railroad  Company  as  a 
donation  to  that  company  to  aid  in  the  construction  of  A  rail- 
road in  Fremont  county,  Iowa,  to  secure  the  said  Otoe  county 
an  eastern  railroad  connection.  The  validity  of  these  bonds  was 
drawn  in  question  in  the  supreme  court  of  the  United  States  in 
1883.  The  court  held  that,  notwithstanding  any  defects  or  irreg- 
ularities in  the  voting  upon,  or  issuing  said  bonds,  they  were 
validated  by  section  8  of  the  act  of  the  legislature  of  the  state 
of  Nebraska,  passed  February  15, 1869,  which  authorized  coun- 
ties, cities  and  precincts  to  borrow  money  on  their  bonds,  or 
to  issue  bonds  to  aid  in  the  construction  or  completion  of  works 
of  internal  improvements  in  that  state,  and  to  legalize  bonds 
already  issued  for  that  purpose.  That  the  legislature  of  the 
state,  unless  restrained  by  its  organic  law,  has  a  right  to  au- 
thorize a  municipal  corporation  to  issue  bonds  in  aid  of  a  rail- 
road, and  to  levy  a  tax  to  pay  the  bonds  and  the  interest  on 

'  C,  B.  &  Q.  R.  K.  Co.  ».  Otoe  Co.,  16  Wall.  667. 


198  MUNICIPAL    SECURITIES.  §  169 

them,  with  or  without  a  popular  vote,  and  to  cure  by  retro- 
spective act,  irregularities  in  the  exercise  of  the  power  conferred/ 

§  169.  Subscriptions  of  stock  and  donations  of  money  com- 
pared.— It  was  contended  that  the  act  of  the  legislature  of  Ne- 
braska of  1869,  authorizing  the  county  commissioners  of  Otoe 
county  to  issue  bonds  of  the  county  to  the  amount  of  a  hun- 
dred and  fifty  thousand  dollars  to  the  Burlington  and  Missouri 
River  Railway  Company  was,  as  a  matter  of  law,  a  donation  of 
the  county  bonds,  and  that  even  if  the  legislature  had  the 
power  to  authorize  the  county  to  subscribe  to  the  stock  of  such 
a  corporation  it  could  not  constitutionally  authorize  a  dona- 
tion. The  supreme  court  of  the  United  States,  in  considering 
this  same  subject,  held  that  there  is  no  solid  ground  of  dis- 
tinction between  a  subscription  to  stock  and  an  appropriation 
of  money  or  credit.  Both  are  for  the  purpose  of  aiding  in  the 
construction  of  the  road  ;  both  are  aimed  at  the  same  objects  ; 
securing  the  same  advantage,  obtaining  a  highway  or  an  ave- 
nue to  the  markets  of  the  country  ;  both  may  be  equally  bur- 
densome to  the  tax-payers  of  the  county,  the  stock  sub- 
scribed for  may  be  worthless,  and  known  to  be  so.  That  the 
legislature  of  the  state  might  have  granted  aid  directly  to  any 
railroad  company  by  actual  donation  of  money  from  its 
treasury  will  not  be  controverted.  No  one  questions  that 
in  the  absence  of  some  constitutional  inhibition  the  power  of  a 
state  to  appropriate  its  money,  however  raised,  is  limited  only 
by  the  sense  of  justice  and  by  the  sound  discretion  of  its  legis- 
lature. If  the  power  to  tax  be  unrestricted,  the  power  to  ap- 
propriate the  taxes  is  necessarily  equally  so.  Accordingly 
nothing  has  been  more  common  in  the  state  and  federal  gov- 
ernment than  the  appropriation  of  public  money  raised  by  tax- 
ation to  objects  in  regard  to  which  no  legal  liability  had  ex- 
isted. State  legislatures  have  made  donations  for  numerous 
purposes,  wherever,  in  their  judgment,  the  public  wellbeing 
required  them,  and  the  right  to  make  such  gifts  has  never  been 
seriously  questioned.  As  has  been  said,  the  security  against 
the  abuse  of  power  by  a  legislature  in  this  direction  is  found  in 

•Otoe  Co.  r.  Baldwin,  111  TJ.  S.  1. 
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the  wisdom  and  sense  of  propriety  of  its  members,  and  in  their 
responsibility  to  their  coiistituents.  But  if  a  state  can  directly 
levy  taxes  to  make  donations  to  improvement  companies,  or  to 
other  objects  which,  in  the  judgment  of  its  legislature,  it  may 
be  well  to  aid,  it  will  be  found  difficult  to  maintain  that  it  may 
not  confer  upon  its  municipal  divisions  power  to  do  the  same 
thing.  Counties,  cities  and  towns  exist  only  for  the  conve- 
nient administration  of  the  government.  Such  organizations 
are  instruments  of  the  state,  created  to  carry  out  its  will. 
When  they  are  authorized  or  directed  to  levy  a  tax,  or  to  ap- 
propriate its  proceeds,  the  state,  through  them,  is  doing  indi- 
rectly what  it  might  do  directly  It  is  true  the  burden  of 
the  duty  may  thus  rest  upon  only  a  single  political  division, 
but  the  legislature  has  undoubted  power  to  apportion  a  public 
burden  among  all  the  tax-payers  of  a  state,  or  among  those  of 
a  particular  section.  In  its  judgment,  those  of  a  single  section 
may  reap  the  principal  benefit  from  a  proposed  expenditure,  as 
from  the  construction  of  a  road,  a  bridge,  an  almshouse,  or  a 
hospital.  It  is  not  unjust,  therefore,  that  they  should  alone 
bear  the  burden.' 

§  170.  The  doctrine  of  municipal  aid  to  railroads  in  federal 
courts — The  legislature  of  a  state,  in  the  absence  of  consti-. 
tutional  prohibition,  may  authorize  municipal  corporations  to 
aid  in  the  construction  of  railroads,  and  the  statute  authorizing 
certain  municipalities  to  aid  in  such  construction  is  not  in  con- 
flict with  sections  of  the  state  constitution  forbidding  the  credit 
of  the  state  from  being  loaned  to  private  persons,  or  to  corpo- 
rations, and  forbidding  the  state  from  subscribing  to  the  stock 
of  any  corporation,  or  from  being  interested  in  any  work  of  in- 
ternal improvement,  and  forbidding  any  person  from  being  de- 
prived of  his  property  without  due  process  of  law.'' 

But  a  municipal  corporation  has  no  power  to  issue  commer- 
cial securities,  coupon  bonds  payable  to  bearer,  in  payment  of 

'0.,  B.  &  Q.  E.  R.  Co.  V.  Otoe  Co.,  Augusta,  49  Me.  507;   Chicago,  etc., 

16  Wall.  677;   Blanding  v.  Burr,   13  Railroad  Co.  i;.  Smith,  62  111.  268. 

Cal.  343 ;  Town  of  Guilford  v.  Shenan-  ^  Taylor  v.  City  of  Ypsilanti,  11  Fed. 

go  Co.,  13  N.  Y.  149 ;  Stewart  v.  Super-  R.  925. 
visors,  30  Iowa  9;  Augusta  Bank  v. 
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subscriptions  to  the  capital  stock  of  a  railroad  company,  unless 
by  legislative  authority,  either  express  or  necessarily  implied.' 

In  the  absence  of  express  power,  the  authorities  of  a  mu- 
nicipal corporation  can  not  incur  any  binding  obligation  by 
borrowing  money  in  the  name  of  the  city  for  the  purpose  of  do- 
nating pecuniary  aid  to  a  railway  company.* 

The  mere  fact  that  a  railroad  company  is  a  foreign  corpora- 
tion, and  that  its  road  terminates  at  a  point  in  another  state, 
from  which  it  runs  a  line  of  boats,  to  a  city  issuing  its  bonds 
in  aid  of  such  road,  affords  no  ground  for  a  constitutional 
objection  to  the  grant  of  power  by  the  legislature  to  such  city 
to  subscribe  to  the  stock  of  the  company.' 

§  171.  When  subscription  to  railroad  stock  may  be  can- 
celed.— Where  the  record  shows  that  in  September,  1871,  a 
vote  was  had  by  which  the  county  board  was  authorized  to 
subscribe  to  the  capital  stock  of  a  railway  corporation,  and  that 
in  September,  1873,  two  members  of  the  board  met  without  any 
request  or  call  for  a  special  session,  and  without  any  notice  to 
the  third  member  who  was  present  in  the  county  and  could 
have  been  served  with  notice,  and  not  at  a  regular  or  adjourned 
session,  and  where  notice  of  such  session  was  intentionally  and 
fraudulently  withheld  by  said  railroad  corporation  from  said 
third  member,  and  that  at  such  session  the  two  commissioners 
present  passed  a  resolution  directing  a  subscription  to  the  capi- 
tal stock  of  said  company,  and  such  subscription  was  accord- 
ingly made,  it  was  held,  that  such  subscription  was  not  a 
legal  and  binding  contract  upon  the  county,  and  that  it  could 
maintain  an  action  to  have  it  set  aside  and  canceled,  and  all 
bonds  delivered  in  pursuance  thereof.* 

'  Katzenberger  v.  City  of  Aberdeen,  Batcbelor,  22  N.  Y.  128 ;  King  v.  Theo- 

16  Fed.  R.  745.  dorick,  8  East  543 ;  King  v.  Gaborian, 

*  Scott's  Ex'rs  V.  Shreveport,  20  Fed.  11  East  77 ;  Bx  parte  Rogers,  7  Cowen 

R.  714.  526 ;  Downing  v.  Rugar,  21  Wend.  178 ; 

'Moulton  v.  City  of  Evansville,  25  Stow  v.  Wyse,  7  Conn.  214;  Harding 

Fed.  R.  382.  v.  Vandewater,  40  Cal.  77;  Wiggin  i'. 

*Paola,  etc.,  Railway  Company  v.  Freewill  Baptist,  8  Met.  (Mass.)  301. 
Anderson  Co.,  16  Kan.  302;  People  u. 
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Internal  Improvement  Bonds. 

§  172.  Internal  improTcments  defined. — In  several  of  the 
states,  power  is  given  to  municipalities  to  issue  bonds  to  aid 
works  of  "internal  improvement."  And  under  this  general 
term  the  question  has  arisen,  What  are  works  of  internal  im- 
provement ?  The  supreme  court  of  Alabama,  in  defining  the 
phrase  "internal  improvement"  says  :  "Where  internal  im- 
provements under  state  authority  are  spoken  of,  it  is  univers- 
ally understood  that  works  within  the  state,  by  which  the 
public  are  supposed  to  be  benefited  are  intended ;  such  as 
improvements    of     highways    and    channels  of     travel    and 


§  173.  A  bridge  across  the  Platte  river  in  Nebraska  a  work 
of  internal  improvement. — The  legislature  of  Nebraska  passed 
an  act,  ' '  That  any  county  or  city  in  the  state  of  Nebraska  is 
hereby  authorized  to  issue  bonds  to  aid  in  the  construction  of 
any  railroad  or  other  work  of  internal  improvement,  to  an 
amount  to  be  determined  by  the  county  commissioners  of  such 
county,  or  the  city  council  of  such  city,  not  exceeding  ten  per 
cent,  of  the  assessed  valuation  of  all  the  property  taxable  in 
said  county  or  city,  provided  the  county  commissioners  or  city 
council  shall  first  submit  the  question  of  issuing  bonds  to  a 
vote  of  the  legal  voters  of  such  county  or  city,  in  the  manner 
provided  by  chapter  nine  of  the  revised  statutes  of  Nebraska 
for  submitting  to  the  people  of  the  county  the  question  of 
borrowing  money."  Under  this  act,  a  county  and  precinct 
issued  bonds  to  build  a  bridge  across  the  Platte  river,  and  on 
an  application  by  a  tax-payer  to  restrain  the  collection  of  taxes 
levied  to  pay  interest  on  such  bonds,  the  supreme  court  of 
Nebraska,  construing  the  above  act  in  the  light  of  the  legisla- 
tion of  the  state,  held  that  a  bridge  was  a  work  of  internal 
improvement  within  the  meaning  of  the  statute,  and  that  under 
the  power  to  aid,  the  county  might  itself  construct  the  bridge.' 

'Mayor,  etc.,  of  Wetumpka  v.  Win-    Co.,  4  Neb.  450.    See,  also,  Wilcox  v. 
ter,  29  Ala.  651.  Deer  Lodge  County,  2  Mont.  T.  574. 

''Union  Pacific  E.  E.  Co.  v.  Colfax 
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§  174.  Toll-bridge  a  work  of  internal  improTement  onder 
Nebraska  statute. — In  a  case  in  the  supreme  court  of  the 
United  States  the  question  arose  as  to  whether  a  toll-bridge 
was  a  work  of  internal  improvement  for  which  bonds  might, 
under  the  statute,  legally  be  issued  to  aid  in  building,  within 
the  meaning  of  the  Nebraska  statutes.  The  court  held  that  all 
bridges  intended  and  used  as  thoroughfares  for  public  high- 
ways, whether  subject  to  toll  or  not,  were  included,  and  that 
county  bonds  which  have  been  issued  under  a  statute  authoriz- 
ing the  issue  of  such  bonds,  in  aid  of  an  internal  improvement, 
are  valid  when  given  for  the  building  of  their  bridge,  which  is 
a  thoroughfare  though  tolls  are  charged  thereon  by  the  county. 
Whether  the  county  has  the  right  to  demand  tolls  over  a 
bridge  which  is  a  thoroughfare  will  not  affect  the  validity  of 
county  bonds  issued  to  aid  in  the  construction  of  the  bridge.' 

§  175.  Steam  grist-mill. — A  steam  grist-mill  is  not  a  work 
of  "internal  improvement,"  within  the  meaning  of  the  stat- 
utes of  Nebraska,  authorizing  counties  to  issue  bonds  to  aid  in 
the  construction  of  any  work  of  internal  improvement."  But 
bonds  issued  by  the  county  commissioners  of  a  county  in  Ne- 
braska, on  behalf  of  a  precinct  in  that  county,  to  aid  a  com- 
pany in  improving  the  water  power  for  a  river  for  the  purpose 
of  propelling  grist-mills,  are  issued  to  aid  in  constructing  a 
work  of  internal  improvement,  within  the  meaning  of  the 
statute  of  that  state.' 

§  176.   Conrt-honse  not  a  work  of  internal  improvement. — 

The  building  of  a  county  court-house  is  not  a  work  of  internal 
improvement,  within  the  meaning  of  the  statute  and  constitu- 
tion of  Nebraska.  But  where  it  appeared  in  an  action  upon 
bonds  that  they  had  been  issued  to  raise  money  to  build  a 
court-house,  and  recited  that  they  were  issued  under  the  au- 
thority of  an  act  provided  for  the  construction  of  works  of  in- 
ternal improvement  in  that  state,  it  was  held  that  this  reference 

' Dodge  County Comrs. o.  Chandler,  'Blair  v.   Cuming  Co.,   Ill   XJ.  S. 

96  U.  S.  205.    See,  also,  State  v.  Bab-  363.     See,  also,  Traver  v.  Board,  etc., 

cock,  23  Neb.  179.  Merrick  County,  14  Neb.  327 ;  Getchell 

^Oabornec.  Adams  Co.,  109U.S.1.  u.  Benton,  30  Neb.  870, 47  N.  W.R.  468. 
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to  a  statute  which  gave  no  authority  was  no  ground  for  declar- 
ing the  bonds  invalid,  so  long  as  ample  authority  was  found 
elsewhere  which  had  been  substantially  observed.' 

In  Indiana,  cities  have  no  authority,  either  express  or  im- 
plied, to  borrow  money  to  defray  the  expense  of  litigation  in- 
volving the  removal  of  a  county  seat,  and  the  cost  of  a  lot  and 
court-house  and  jail  for  the  county,  made  necessary  by  such 
removal,  and  bonds  issued  for  money  so  borrowed  have  no  such 
validity  in  the  hands  of  any  holder  as  to  preclude  a  citizen  and 
tax-payer  from  enjoining  the  refunding  of  such  bonds.* 

§  177.  Beet  sagar  manufactory  not  a  work  of  internal  im- 
provement.— ^A  beet  sugar  manufactory  which  does  not  manu- 
facture sugar  from  beets  for  toll,  although  propelled  by  water 
power,  is  not  within  legislative  control  by  virtue  of  any  law  of 
the  state  of  Nebraska,  and  hence  is  not  a  work  of  internal  im- 
provement within  the  meaning  of  the  constitution  or  statute  as 
declared  by  the  supreme  court  of  that  state.' 

§  178.  Internal  improvement  bonds  under  the  Kansas  stat- 
utes construed. — In  1872,  the  legislature  of  Kansas  passed  a  law 
authorizing  counties  and  incorporated  cities  and  municipal  town- 
ships to  issue  bonds,  for  the  purpose  of  building  bridges,  aiding 
in  the  construction  of  railroads,  water  power,  or  other  works  of 
internal  improvement.  Pursuant  to  this  statute  Burlington 
township,  in  Coffee  county,  on  the  3d  day  of  December, 
1872,  issued  eight  thousand  dollars  of  township  bonds  to  aid 
in  the  construction  and  completion,  and  to  furnish  the  motive 
power  of  a  steam  custom  grist-mill  in  said  township.  The  su- 
preme court  of  the  United  States,  in  constructing  this  statute, 
held  that  a  mill  run  by  water  power  is  an  internal  improve- 
ment within  the  meaning  of  the  Kansas  statute.     A  ferry  falls 

'Board,  etc.,  of  Dawson  Co.  ■y.  Mc-  Hamlin    v.  Meadville,    6   Neb.  227; 

Namar,  10  Neb.  276;  Board,  etc.,  of  State  ».  Thome,  9  Neb.  458. 

Knox  Co.  V.  Aspinwall,  21  How.  544;  ^Myera  v.  City  of  Jefiersonville,  145 

Moran  v.  Miami   Co.,   2  Black  722;  Ind.  431. 

Mercer  v.  Hackett,  1  Wall.  83;  Super-  '  Getchell  v.  Benton,  30  Neb.  870, 

visorsc.Schenck,  5  Wall.  772;  Meyer  47  N.  W.  E.  468;  Traver  v.   Board, 

o.  City  of  Muscatine,    1   Wall.   384;  etc.,  of  Merrick  Co.,  14 Neb.  327;  State 

V.  Adams  Co.,  15  Neb.  568. 
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within  the  same  principle  and  so  does  a  steam  mill.  The  court 
declared  that  it  would  require  great  nicety  of  reasoning  to  give 
a  definition  of  the  expression  "  internal  improvement,"  which 
should  include  a  grist-mill  run  by  water  and  exclude  one  oper- 
ated by  steam ;  or  which  would  show  that  the  means  for  trans- 
portation were  more  valuable  to  the  people  of  Kansas  than  the 
means  for  obtaining  bread.  It  would  be  a  poor  consolation  to 
the  people  of  a  town  to  give  the  power  of  going  in  and  out  of 
the  town  upon  a  railroad,  while  they  were  refused  the  means 
of  grinding  their  own  wheat.  Railroads,  turnpikes,  buildings, 
bridges,  ferries,  reclaiming  swamps  and  the  like,  are  no  doubt 
improvements,  and  if  such  improvements  are  within  the  limits  of 
a  town  or  county,  they  are  internal  to  such  town  or  county. 
The  statute  of  Kansas  upon  the  subject  of  grist-mills  is  based 
upon  the  idea  and,indeed,upon  the  declaration  that  all  grist-mills 
are  public  institutions.  The  statute  of  1868  provides  that: 
"All  water,  steam  or  other  mills,  whose  owners  or  occupiers 
grind  or  offer  to  grind  for  toll  or  pay,  are  hereby  declared  pub- 
lic mills."  Regulation  is  then  made  for  the  order  in  which 
the  custom  shall  be  attended  to,  the  liability  of  the  miller, 
his  duty  in  assisting  to  load  and  unload,  and  that  the  rates  of 
toll  shall  be  conspicuously  posted.  And  where  the  statute  au- 
thorized the  town  or  counties  to  issue  bonds  to  aid  in  the  build- 
ing of  bridges,  in  the  construction  of  railroads,  water  power, 
"  or  other  works  of  internal  improvements,"  and  where  another 
statute  declared  all  custom  grist-mills  to  be  "public  mills  "  and 
regulated  their  management,  the  supreme  court  of  the  United 
States  held  that  bonds  issued  by  a  town  to  aid  in  the  construc- 
tion and  equipment  of  a  steam  custom  mill  owned  by  an  indi- 
vidual were  issued  for  a  public  purpose,  a  public  use,  which 
it  is  the  right  and  duty  of  the  state  government  to  assist,  and 
that  the  bonds  were  legal.' 

The  supreme  court  of  Kansas  has  held  that  a  state-house  is 
an  internal  improvement,  as  is  a  county  court-house,  a  jail  or 
penitentiary  as  much  as  is  a  railroad,  a  canal  or  a  bridge.' 

'  Town  of  Burlington  v.  Beasley,  '  Comrs.  of  Leavenworfc  Co.  ». 
94  TJ.  S.  310.  Miller,  7  Kan.  479. 
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§  179.  The  Nebraska  and  Kansas  cases  distingnished  by  the 
supreme  conrt  of  the  United  States. — The  supreme  court  of  the 
United  States  in  construing  the  statute  of  Nebraska,  which  au- 
thorized counties,  cities  and  precincts  of  organized  counties, 
"  to  issue  bonds  to  aid  in  the  construction  of  any  railroad  or 
other  work  of  internal  improvement,"  held  that  a  steam  grist- 
mill was  not  a  work  of  internal  improvement  within  the  mean- 
ing of  the  statutes  of  the  state.  It  was  contended  that  this 
construction  was  in  conflict  with  the  former  decisions  of  the 
supreme  court  in  construing  the  Kansas  statute  in  the  case  of 
Burlington  v.  Beasley,  in  which  the  supreme  court  held  that  a 
steam  grist-mill  was  a  work  of  internal  improvement  within 
the  meaning  of  the  Kansas  statute.  The  two  cases  are,  how- 
ever, clearly  distinguishable.  The  opinion  in  construing  the 
Nebraska  statute  was  delivered  by  Justice  Harlan  who  uses  the 
following  language:  "The  case  of  Burlington  qj.  Beasley  is 
not,  as  supposed  by  counsel,  an  authority  for  a  different  con- 
clusion. That  case  arose  under  a  statute  of  Kansas,  which 
empowered  municipal  townships  in  that  state  to  issue  bonds, 
'for  the  purpose  of  building  bridges,  free  or  otherwise,  or  to  aid 
in  the  construction  of  railroads,  or  water  power,  by  donation 
thereto,  or  the  taking  of  stock  therein,  or  for  other  works  of 
internal  improvement.'  "  The  bonds  there  in  suit  were  issued 
to  aid  in  the  construction  and  completion  of,  and  to  furnish 
the  motive  power  for  a  steam  custom  grist-mill.  It  was  held 
that  the  statute,  reasonably  interpreted,  embraced  a  grist-mill 
operated  by  steam,  as  well  as  one  run  by  water  power ;  that 
since  municipal  aid  was  authorized  for  "the  construction  of 
*  *  *  water  power, "  the  phrase  "  other  works  of  internal 
improvements,"  in  the  Kansas  statute,  might  be  fairly  con- 
strued as  embracing  works  of  the  same  class,  and  consequently 
as  embracing  a  steam  grist-mill. 

The  Nebraska  case  is  different.  The  only  work  of  internal 
improvement  specially  described  in  the  Nebraska  statute,  was 
that  of  a  railroad,  and  the  court  was  not  justified  by  anything 
in  the  Burlington  v.  Beasley,  or  the  decisions  of  the  courts  of 
Nebraska  in  holding  that  a  steam  or  other  kind  of  grist-mill 
was  of  the  class  of  internal  improvements  which  municipal 
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townships  in  that  state  were  empowered,  by   the   statute   in 
question,  to  aid  by  an  issue  of  bonds/ 

§  180.  Internal  improTcment  under  the  New  Tork  statnte 
construed. — The  Long  Eddy  Hydraulic  and  Manufacturing 
Company  was  incorporated  under  the  laws  of  New  York,  for  the 
purpose  of  constructing  and  improving  a  water  privilege  on  the 
Delaware, river,  at  the  village  of  Douglass,  and  of  manufactur- 
ing lumber,  etc.  The  legislature  authorized  it  to  erect  a  dam 
across  the  river,  and  take  and  flow  such  lands  as  might  be 
necessary  in  its  proper  construction.  In  1868  the  legislature 
authorized  the  village  of  Douglass  to  subscribe  to  the  stock  of 
this  corporation,  and  issue  its  bonds  to  raise  the  amount  of  its 
subscription.  The  bonds  were  issued  and  denominated  on 
their  face  "internal  improvement  fund  of  the  village  of  Doug- 
lass," and  recited  that  they  were  issued  under  the  act  of  1868. 
It  appeared  that  the  accomplishment  of  the  objects  of  the  com- 
pany would  have  increased  the  material  growth  and  prosperity 
of  the  village ;  would  have  added  a  large  taxing  element  thereto, 
increased  the  value  of  adjacent  property,  and  furnished  an  ex- 
tensive factory  for  lumber  and  other  raw  products ;  and  the 
cleaning  out  of  the  channel  of  the  river,  the  construction  of 
docks  and  piers,  objects  within  the  scope  of  the  powers  of  the 
corporation;  would  have  promoted  the  public  convenience  in 
the  transaction  of  business,  and  thus  benefited  the  public. 

The  court  of  appeals,  however,  held  that  this  corporation  was 
a  private  corporation.  Its  purposes  were  not  public,  and  the 
legislature  could  not  authorize  the  village  of  Douglass  to  issue 
its  bonds  in  aid  of  such  a  corporation,  and  provide  for  their  pay- 
ment by  taxation.  Mr.  Justice  Folger  thus  distinguishes  a  pub- 
lic from  a  private  purpose :  "It  may  also  be  conceded  that  that 
is  a  public  purpose  from  the  attainment  of  which  will  flow  some 
benefit  or  convenience  to  the  public,  whether  of  the  whole  com- 
monwealth or  of  a  circumscribed  community.  In  this  latter 
case,  however,  the  benefit  or  convenience  must  be  direct  and 
immediate  from  the  purpose,  and  not  collateral,  remote  or  con- 
sequential.    It  must  be  a  benefit  or  convenience  which  each 
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citizen  of  the  community  affected  may  lay  his  own  hand  to  in 
his  own  right,  and  take  unto  his  own  use  at  his  own  option, 
upon  the  same  reasonable  terms  and  conditions  as  any  other 
citizen  thereof.  He  may  not  be  made  to  depend  for  it  on  the 
spontaneous  action  of  others,  or  to  receive  it  in  uncertain  de- 
gree or  manner  or  round  about  way,  or  hampered  with  dis- 
criminating distinctions  and  conditions.'" 

§  181.  State  law  regulating  storage  of  grain  in  warehouses 
a  public  purpose — Munn  t.  Illinois. — This  case  arose  upon  an 
information  filed  in  the  criminal  court  of  Cook  county,  Illinois, 
against  Munn  and  others  for  transacting  business  in  the  city 
of  Chicago  as  public  warehouseipen  without  a  license.  The 
history  of  the  case  in  brief  is  as  follows  :  In  1862,  Munn, 
with  others,  constructed  a  warehouse  and  elevator  in  the  city 
of  Chicago,  with  their  own  means,  upon  ground  leased  by 
them  for  that  purpose,  and  from  that  time  until  the  filing  of 
the  information  against  them  had  transacted  the  business  of 
receiving  and  storing  grain  for  hire.  The  rates  of  storage 
charged  by  them  were  annually  established  by  arrangement 
with  the  owners  of  different  elevators  in  Chicago,  and  were 
published  in  the  month  of  January.  In  1870  the  state  of  Illi- 
nois adopted  a  new  constitution,  and  by  it  "all  elevators  or 
storehouses  where  grain  or  other  property  is  stored  for  a  com- 
pensation, whether  the  property  stored  be  kept  separate  or  not, 
are  declared  to  be  public  warehouses."  In  April,  1871,  the 
legislature  of  the  state  passed  an  act  to  regulate  these  ware- 
houses, thus  declared  to  be  public,  and  the  warehousing  and 
inspection  of  grain,  and  to  give  effect  to  this  article  of  the  con- 
stitution. By  that  act,  public  warehouses,  as  defined  in  the 
constitution,  were  divided  into  three  classes,  the  first  of  which 
embraced  all  warehouses,  elevators  or  granaries  located  in  cit- 
ies having  not  less  than  one  hundred  thousand  inhabitants,  in 
which  grain  was  stored  in  bulk,  and  the  grain  of  different 
owners  was  mixed  together  or  stored  in  such  a  manner  that 
the  identity  of  different  lots  or  parcels  could  not  be  accurately 
preserved.      To   this   class    the   elevator   of    the    defendants 
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belonged.  The  act  prescribes  the  maximiim  charges  which 
the  proprietor,  lessee  or  manager  of  the  warehouse  was 
allowed  to  make  for  storage  and  handling  of  grain,  including 
the  cost  of  receiving  and  delivering  it,  for  the  first  thirty 
days  or  any  part  thereof,  and  for  each  succeeding  fifteen  days 
or  any  part  thereof  ;  and  it  required  him  to  procure  from  the 
circuit  court  of  the  county  a  license  to  transact  business  as  a 
public  warehouseman,  and  to  give  a  bond  to  the  people  of  the 
state  in  the  penal  sum  of  ten  thousand  dollars  for  the  faithful 
performance  of  his  duty  as  such  warehouseman  of  the  first 
class,  and  for  his  full  and  unreserved  compliance  with  all  the 
laws  of  the  state  in  relation  thereto.  The  license  was  made 
revokable  by  the  circuit  court  upon  a  summary  proceeding  for 
any  violation  of  such  laws.  And  a  penalty  was  imposed  upon 
every  person  transacting  business  as  a  public  warehouseman  of 
the  first  class,  without  first  procuring  a  license,  or  continuing 
in  such  business  after  his  license  had  been  revoked,  of  not  less 
than  one  hundred  dollars  nor  more  than  five  hundred  dollars 
for  each  day  on  which  the  business  was  thus  carried  on.  The 
court  was  also  authorized  to  refuse  for  one  year  to  renew  the 
license,  or  to  grant  a  new  one  to  any  person  whose  license  had 
been  revoked.  The  maximum  of  such  charges  prescribed  by 
the  act  for  the  receipt  and  storage  of  grain  was  different  from 
that  which  the  defendants  had  previously  charged,  and  which 
had  been  agreed  to  by  the  owners  of  the  grain.  More  extended 
periods  of  storage  were  required  of  them  than  they  had  for- 
merly given  for  the  same  charges.  What  they  formerly 
charged  for  the  first  twenty  days  of  storage,  the  act  allowed 
them  to  charge  for  the  first  thirty  days  of  storage  ;  and  what 
they  formerly  charged  for  each  succeeding  ten  days  after  the 
first  twenty,  the  act  allowed  them  to  charge  only  for  each  suc- 
ceeding fifteen  days  after  the  first  thirty.  The  defendants 
deeming  that  they  had  a  right  to  use  their  own  property  in 
such  manner  as  they  desired,  not  inconsistent  with  the  equal 
right  of  others  to  a  like  use,  and  denying  the  power  of  the  leg- 
islature to  fix  prices  for  the  use  of  their  property,  and  their 
services  in  connection  with  it,  refused  to  comply  with  the  act 
by  taking  out  license  and  giving  the  bond  required,  but  con- 
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tinued  to  carry  on  the  business  and  to  charge  for  receiving  and 
storing  grain  such  prices  as  they  had  been  accustomed  to 
charge  and  as  had  been  agreed  upon  by  them  and  the  owners 
of  the  grain.  For  thus  transacting  their  business  without  pro- 
curing a  license,  as  required  by  the  act,  they  were  prosecuted 
and  fined,  and  the  judgment  against  them  was  affirmed  by  the 
supreme  court  of  the  state. 

The  case  was  appealed  to  the  supreme  court  of  the  United 
States.  The  only  question  involved  was  the  constitutionality 
of  the  statute  authorizing  the  maximum  charges  for  the  storage 
of  grain  in  warehouses  at  Chicago,  and  other  places  in  the 
state  having  not  less  than  one  hundred  thousand  inhabitants. 
The  question  presented,  therefore,  was  one  of  the  greatest  im- 
portance, whether  it  was  within  the  power  of  the  legislature  of 
a  state  to  fix  the  compensation  which  an  individual  may  re- 
ceive for  the  use  of  his  own  property,  in  his  private  business, 
and  for  his  services  in  connection  with  it.  The  supreme  court 
of  the  United  States,  in  an  opinion  delivered  by  Chief  Justice 
Waite,  held  that  under  the  limitations  upon  the  legislative 
power  of  the  states  imposed  by  the  constitution  of  the 
United  States,  the  legislature  of  Illinois  can  fix  by  law  the 
maximum  of  charges  for  the  storage  of  grain  in  warehouses, 
at  Chicago  and  other  places  in  the  state.  That  the  acts  of  the 
legislature  of  1871,  to  regulate  public- warehouses,  are  not  un- 
constitutional and  void.  And  that  when  private  property  is 
devoted  to  public  use  it  is  subject  to  public  regulation.  The 
learned  court,  in  delivering  the  opinion,  used  the  following 
language  :  "It  is  conceded  that  the  business  is  one  of  recent 
origin,  that  its  growth  has  been  rapid,  and  that  it  is  already 
of  great  importance.  And  it  must  also  be  conceded  that  it  is 
a  business  in  which  the  whole  public  has  a  direct  and  positive 
interest.  It  presents,  therefore,  a  case  for  the  application  of  a 
long  known  and  well  established  principle  in  social  science, 
and  this  statute  simply  extends  the  law  so  as  to  meet  this  new 
development  of  commercial  progress.  There  is  no  attempt  to 
compel  these  owners  to  grant  the  public  an  interest  in  their 
property,  but  to  declare  their  obligations,  if  they  use  it  in  this 
MuN.  Sb. — 14 
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particular  manner.  It  matters  not  in  this  case  that  these 
plaintiffs  in  error  had  built  their  warehouses  and  established 
their  business  before  the  regulations  complained  of  were 
adopted.  What  they  did  was,  from  the  beginning,  subject  to 
the  power  of  the  body  politic  to  require  them  to  conform  to 
such  regulation  as  might  be  established  by  the  proper  authori- 
ties for  the  common  good.  They  entered  upon  their  business 
and  provided  themselves  with  the  means  to  carry  it  on  subject 
to  this  condition.  If  they  did  not  wish  to  submit  themselves 
to  such  interference,  they  should  not  have  clothed  the  public 
with  an  interest  in  their  concerns.  The  same  principle  applies 
to  them  that  does  to  the  proprietor  of  a  hackney  carriage,  and 
as  to  him  it  has  never  been  supposed  that  he  was  exempt  from 
regulating  statutes  or  ordinances  because  he  had  purchased 
his  horses  and  carriages  and  established  his  business  before 
the  statute  or  ordinance  was  adopted.  It  is  insisted,  however, 
that  the  owner  of  property  is  entitled  to  a  reasonable  compen- 
sation for  its  use,  even  though  it  be  clothed  with  a  public  in- 
terest, and  that  what  is  reasonable  is  a  judicial  and  not  a  leg- 
islative question  As  has  already  been  shown,  the  practice 
has  been  otherwise.  In  countries  where  the  common  law  pre- 
vails, it  has  been  customary  from  time  immemorial  for  the 
legislature  to  declare  what  shall  be  a  reasonable  compensation 
under  such  circumstances,  or,  perhaps,  more  properly  speak- 
ing, to  fix  a  maximum  beyond  which  any  charge  made  would 
be  unreasonable.  Undoubtedly,  in  mere  private  contracts, 
relating  to  matters  in  which  the  public  has  no  interest,  what 
is  reasonable  must  be  ascertained  judicially.  But  this  is  be- 
cause the  legislature  has  no  control  over  such  a  contract.  So, 
too,  in  matters  which  do  affect  the  public  interest,  and  as  to 
which  legislative  control  may  be  exercised,  if  there  is  no  stat- 
utory regulations  upon  the  subject,  the  courts  must  determine 
what  is  reasonable.  The  controlling  fact  is  the  power  to  regu- 
late at  all.  If  that  exists,  the  right  to  establish  the  maximum 
of  charge,  as  one  of  the  means  of  regulation,  is  implied.  In 
fact,  the  common  law  rule,  which  requires  the  charge  to  be 
reasonable,  is  itself  a  regulation  as  to  price.  Without  it  the 
owner  could  make  his  rates  at  will,  and  compel  the  public  to 
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yield  to  his  terms,  or  forego  the  use.  But  a  mere  common  law 
regulation  of  trade  or  business  may  be  changed  by  statute.  A 
person  has  no  property,  no  vested  interest,  in  any  rule  of  the 
common  law.  That  is  only  one  of  the  forms  of  municipal  law 
and  is  no  more  sacred  than  any  other.  Rights  of  property 
which  hav,e  been  created  by  the  common  law  can  not  be  taken 
away  without  due  process ;  but  the  law  itself,  as  a  rule  of  con- 
duct, may  be  changed  at  the  will,  or  even  at  the  whim,  of  the 
legislature,  unless  prevented  by  the  constitutional  limitations. 
Indeed  the  great  office  of  statutes  is  to  remedy  defects  in  the 
common  law  as  they  are  developed,  and  to  adapt  it  to  the 
changes  of  time  and  circumstances.  To  limit  the  rate  of  charge 
for  services  rendered  in  a  public  employment,  or  for  the  use  of 
property  in  which  the  public  has  an  interest,  is  only  changing 
a  regulation  which  existed  before.  It  establishes  no  new 
principle  in  the  law,  but  only  gives  a  new  effect  to  an  old  one. 
We  know  that  this  is  a  power  which  may  be  abused  ;  but  that 
is  no  argument  against  its  existence.  For  protection  against 
abuses  by  legislatures  the  people  must  resort  to  the  polls,  not 
to  the  courts.  After  what  has  already  been  said,  it  is  unnec- 
essary to  refer  at  length  to  the  effect  of  the  other  provision  of 
the  fourteenth  amendment  which  is  relied  upon,  viz.:  that  no 
state  shall  'deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws.'  Certainly  it  can  not  be  claimed  that, 
this  prevents  the  state  from  regulating  the  fares  of  hackmen 
or  the  charges  of  draymen  in  Chicago,  unless  it  does  the  same 
thing  in  every  other  place  within  its  jurisdiction.  But,  as  has 
been  seen,  the  power  to  regulate  the  business  of  warehouses 
depends  upon  the  same  principle  as  the  power  to  regulate 
hackmen  and  draymen,  and  what  can  not  be  done  in  the  one 
case  in  this  particular  can  not  be  done  in  the  other."  " 

§  182.  The  dissenting  opinion  in  Munn  t.  Illinois. — Jus- 
tices Field  and  Strong,  dissenting  from  the  judgment  of  the 
majority  of  the  court  in  this  case.  The  dissenting  opinion 
was  rendered  by  Justice  Field,  and  the  doctrine  announced  by 
him,  in  my  judgment,  is  unanswerable.      The  principle  upon 
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which  the  opinion  of  the  majority  proceeds  is,  declared  Jus- 
tice Field,  "subversive  of  the  rights  of  private  property, 
heretofore  believed  to  be  protected  by  constitutional  guarantee 
against  legislative  interference,  and  is  in  conflict  with  the  au- 
thorities cited  in  its  support.  The  declaration  of  the  constitu- 
tion of  1870,  that  private  buildings  used  for  private  purposes 
shall  be  deemed  public  institutions  does  not  make  them  so. 
The  receipt  and  storage  of  grain  in  a  building  erected  by  pri- 
vate means  for  that  purpose  does  not  constitute  the  building  a 
public  warehouse.  There  is  no  magic  in  the  language,  though 
used  by  a  constitutional  convention  which  can  change  a  pri- 
vate business  for  a  public  one,  or  alter  the  character  of  the 
building  in  which  the  business  is  transacted.  A  tailor's  or 
shoemaker's  shop  would  still  retain  its  private  character,  even 
though  the  assembled  wisdom  of  the  state  should  declare,  by 
organic  act  or  legislative  ordinance,  that  such  a  place  was  a 
public  workshop,  and  that  the  workmen  were  public  tailors  or 
public  shoemakers.  One  might  as  well  attempt  to  change  the 
nature  of  colors  by  giving  them  a  new  designation.  The  de- 
fendants were  no  more  public  warehousemen,  as  justly  observed 
by  counsel,  than  the  merchant  who  sells  his  merchandise  to 
the  public  is  a  public  merchant,  or  the  blacksmith  who  shoes 
horses  for  the  public  is  a  public  blacksmith  ;  and  it  is  a  strange 
notion  that  by  calling  them  so  they  would  be  brought  under 
the  legislative  control.  *  *  *  xhe  validity  of  the  legisla- 
tion was,  among  other  grounds,  assailed  in  the  state  court  as 
being  in  conflict  with  that  provision  of  the  state  constitution 
which  declares  that  no  person  shall  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law,  and  with  that  pro- 
vision of  the  fourteenth  amendment  of  the  federal  constitution 
which  imposes  a  similar  restriction  upon  the  action  of  the 
state.  The  state  court  held,  in  substance,  that  the  constitu- 
tional provision  was  not  violated  so  long  as  the  owner  was  not 
deprived  of  the  title  and  possession  of  his  property  ;  and  that 
it  did  not  deny  to  the  legislature  the  power  to  make  all  needful 
rules  and  regulations  respecting  the  use  and  enjoyment  of  the 
property,  referring,  in  support  of  the  position,  to  instances  of 
its  action  in  prescribing  the  interest  on  money,  in  establishing 
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and  regulating  public  ferries  and  public  mills,  and  fixing  the 
compensation  in  the  shape  of  tolls,  and  in  delegating  power  to 
municipal  bodies  to  regulate  the  charges  of  hackmen  and  dray- 
men, and  the  weight  and  price  of  bread.  In  this  court  the 
legislation  was  assailed  on  the  same  ground,  our  jurisdiction 
arising  upon  the  clause  of  the  fourteenth  amendment,  ordain- 
ing that  no  state  shall  deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law.  But  it  would  seem  from 
its  opinion  that  the  court  holds  that  property  loses  something 
of' its  private  character  when  employed  in  such  a  way  as  to  be 
generally  useful.  The  doctrine  declared  is  that  property  'be- 
comes clothed  with  a  public  interest  when  used  in  a  manner  to 
make  it  a  public  consequence,  and  affect  the  community  at 
large;'  and  from  such  clothing  the  right  of  the  legislature  is 
deduced  to  control  the  use  of  the  property  and  to  determine 
the  compensation  which  the  owner  may  receive  for  it.  When 
Sir  Mathew  Hale,  and  the  sages  of  law  in  his  day,  spoke  of 
property  as  affected  by  a  public  interest,  and  ceasing  from  that 
cause  to  be  juris  privati  solely,  that  is,  ceasing  to  be  held 
merely  in  private  right,  they  referred  to  property  dedicated  by 
the  owner  to  public  uses,  or  to  property  the  use  of  which  was 
granted  by  the  government,  or  in  connection  with  which 
special  privileges  were  conferred.  Unless  the  property  was 
thus  dedicated,  or  some  right  bestowed  by  the  government  was 
held  with  the  property,  either  by  specific  grant  or  by  prescrip- 
tion of  so  long  a  time  as  to  imply  a  grant  originally,  the  prop- 
erty was  not  affected  by  any  public  interest  so  as  to  be  taken 
out  of  the  category  of  property  held  in  private  rights.  But  it 
is  not  in  any  such  sense  that  the  terms  '  clothing  property 
with  public  interest'  are  used  in  this  case.  From  the  nature 
of  the  business  under  consideration — the  storage  of  grain — 
which,  in  any  sense  in  which  the  words  can  be  used,  is  a  pri- 
vate business,  in  which  the  public  are  interested  only  as  they 
are  interested  in  the  storage  of  other  products  of  the  soil  or  in 
articles  of  manufacture,  it  is  clear  that  the  court  intended  to 
declare,  that,  whenever  one  devotes  his  property  to  the  busi- 
ness which  is  useful  to  the  public,  '  affects  a  community  at 
laiBge,'  the  legislature  can  regulate   the   compensation  which 
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the  owner  may  receive  for  its  use,  and  for  his  own  services  in 
connection  with  it.  'When,  therefore,'  says  the  court,  'one 
devotes  his  property  to  a  use  in  which  the  public  has  an  in- 
terest, he,  in  effect,  grants  to  the  public  au  interest  in  that  use, 
must  submit  to  be  controlled  by  the  public  for  the  common 
good,  to  the  extent  of  the  interest  it  has  thus  created.  He 
may  withdraw  his  grant  by  discontinuing  the  use,  but  so  long 
as  he  maintains  the  use  he  must  submit  to  the  control,'  the 
building  used  by  the  defendant  was  for  the  storage  of  grain  ; 
in  such  storage,  says  the  court,  the  public  has  an  interest ; 
therefore,  the  defendants,  by  devoting  the  building. to  that 
storage,  have  granted  the  public  an  interest  in  that  use,  and 
must  submit  to  have  their  compensation  regulated  by  the  legis- 
lature. If  this  be  sound  law,  if  there  be  no  protection,  either 
in  the  principles  upon  which  our  republican  government  is 
founded,  or  in  the  prohibition  of  the  constitution  against  such 
invasion  of  private  rights,  all  property  and  all  business  in  the 
state  are  held  at  the  mercy  of  a  majority  of  the  legislature. 
The  public  has  no  greater  interest  in  the  use  of  buildings  for 
the  storage  of  grain  than  it  has  in  the  use  of  buildings  for  the 
residences  of  families,  nor,  indeed,  anything  like  so  great  an 
interest ;  and  according  to  the  doctrine  announced,  the  legis- 
lature may  fix  the  rent  of  all  tenements  used  for  residences, 
without  reference  to  the  cost  of  their  erection.  If  the  owner 
does  not  like  the  rate  prescribed,  he  may  cease  renting  his 
houses  ;  he  has  granted  to  the  public,  says  the  court,  an  in- 
terest in  the  use  of  the  buildings;  and  '  he  may  withdraw  his 
grant  by  continuing  the  use  ;  but  so  long  as  he  maintains  the 
use,  he  must  submit  to  be  controlled.'  The  public  is  interest- 
ed in  the  manufacture  of  cotton,  woolen  and  silken  fabrics, 
in  the  construction  of  machinery,  in  the  printing  and  publi- 
cation of  books  and  periodicals,  and  in  the  making  of  utensils 
of  every  variety,  useful  and  ornamental ;  indeed,  there  is  hard- 
ly an  enterprise  or  business  engaging  the  attention  and  labor 
of  any  considerable  portion  of  the  community,  in  which  the 
public  has  not  an  interest,  in  the  sense  in  which  that  term  is 
used  by  the  court  in  its  opinion  ;  and  the  doctrine  which  allows 
the  legislature  to  interfere  with  and  regulate  the  charges  which 
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the  owners  of  property  thus  employ  shall  ask  for  its  use,  that 
is  the  rate  at  which  all  the  different  kinds  of  business  shall  be 
carried  on,  has  never  before  been  asserted,  so  far  as  I  am 
aware,  by  any  judicial  tribunal  in  the  United  States."' 

§  183.  Power  to  attach  territory  to  municipality  and  issue 
street  railway  bonds. — Under  the  provisions  of  a  constitution, 
that  the  legislature  can  not  authorize  a  municipal  corporation 
to  tax  for  its  own  local  purposes  lands  lying  beyond  the  corpo- 
rate limits,  the  legislature  has  power  to  attach  outside  territory 
to  the  territory  of  a  town  and  erect  th&  territory  so  attached, 
together  with  the  territory  of  the  town,  into  a  district,  and  au- 
thorize the  district  so  formed  to  vote  a  subscription  to  the 
stock  of  a  street  railroad,  and  issue  bonds  in  payment  thereof, 
and  an  act  to  this  effect  was  declared  to  be  constitutional  by 
the  circuit  court  of  the  United  States  for  the  western  district  of 
Missouri.^ 

§  184.   Bonds  for  building  boarding  Iiouse  for  normal  school. 

— In  1870  a  special  act  was  passed  authorizing  the  city,  then 
town  of  Emporia,  to  issue  its  bonds  to  the  amount  of  six  thou- 
sand dollars,  "for  the  purpose  of  erecting  and  completing 
boarding  houses  for  the  use  of  students  of  the  State  Normal 
School,"  providing  that  no  such  bonds  should  be  issued  until 
the  question  had  been  submitted  to  the  qualified  electors  of  the 
town  and  approved  by  a  majority  vote.  The  question  was  sub- 
mitted to  a  vote  and  lost.  Thereafter,  another  ordinance  was 
passed  submitting  th,e  question  a  second  time  with  the  proviso 
that  there  should  be  paid  annually  into  the  city  treasury,  rents 
from  such  building  sufficient  to  meet  the  interest  on  the  bonds. 
This  was  approved  by  the  popular  vote ;  the  bonds  were  is- 
sued, and  out  of  the  proceeds  the  boarding  houses  were  built 
upon  lots  belonging  to  the  city,  and  afterwards  taken  posses- 
sion of  and  occupied  by  the  Normal  school  authorities.  It 
was  held  by  the  supreme  court  of  that  state,  that  the  latter  did 
not  take  and  could  not  retain  the  possession  of  such  buildings 

'Munn  V.  People  of  Illinois,  94  U.  ''Henderson  «.  Jackson  Co.,  12 Fed. 
S.  113.  ,  E.  676. 
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except  subject  to  the  conditions  specified  in  the  ordinance  ap- 
proved by  the  people,  and  rent  not  having  been  paid  for  a 
series  of  years,  the  city  could  recover  possession  of  the  build- 
ings.' 

Bonds  for  Private  Purposes. 

§  185.  Bonds  in  aid  of  private  business  enterprises. — How- 
ever important  it  may  be  to  the  community  that  individual 
citizens  should  prosper  in  their  industrial  enterprises,  it  is  not 
the  business  of  a  government  to  aid  them  with  its  means.  En- 
lightened states  leave  every  man  to  depend  for  his  success  and 
prosperity  in  business  on  his  own  exertions,  in  the  belief  that 
by  doing  so  his  own  industry  will  be  more  certainly  enlisted, 
and  his  prosperity  and  happiness  more  likely  to  be  secured.  It 
may,  therefore,  be  safely  asserted  that  taxation  for  the  purpose 
of  raising  money  from  the  public  to  be  given,  or  even  loaned 
to  private  parties,  in  order  that  they  may  use  it  in  their  in- 
dividual business  enterprises,  is  not  recognized  as  for  a  public 
use.  In  contemplation  of  law,  it  would  be  taking  the  common 
property  of  the  whole  community  and  handing  it  over  to  pri- 
vate parties  for  their  private  gain,  and  consequently  unlawful. 
And  incidental  benefits  to  the  public  that  might  flow  from  it 
could  not  support  it  as  legitimate  taxation.* 

There  is  no  power  in  the  legislature  to  pass  a  law  author- 
izing municipalities  to  issue  bonds  in  aid  of  a  private  enterprise, 
conducted  and  owned  by  private  individuals ;  that  would  be  a 
plain  taking  of  private  property  for  private  and  not  for  public 
purposes.  Because  the  bonds,  when  issued,  are  ultimately  to 
be  paid  by  a  tax  on  the  citizens,  and  if  the  purpose  for  which 
it  is  applied  is  not  a  public  one  every  dollar  thus  paid  is  so 
much  of  the  private  property  of  the  individual  taken  from  him, 
under  the  forms  of  law,  to  be  applied  for  the  benefit  of  his 
neighbor  conducting  the  private  enterprise.' 

The  legislature  can  not  legally  and  constitutionally  exercise 

'  City  of  Emporia  v.  Partch,  21  Kan.  185 ;  Brewer  Brick  Co.  v.  Inhabitants 
202.  of  Brewer,  62  Me.  62. 

2  Allen  B.  Jay, 60  Me.  124, 11  Am.  R.       '  Weismeru.  Village  of  Douglass,  64 

N.  Y.  91. 
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the  right  of  taxation  in  such  manner  and  to  such  extent  as  to 
compel  or  coerce  the  citizens  to  aid  in  the  establishment  of 
purely  private  enterprises  or  objects,  nor  for  the  payment  of 
municipal  bonds  issued  in  aid  of  such  private  enterprises  ;  and 
statutes  enacted  for  such  purposes  are  unconstitutional  and 
void.' 

As  heretofore  stated,  it  may  not  be  easy  to  draw  the  line  in 
all  cases  so  as  to  decide  what  is  a  public  purpose  in  its  true 
sense,  and  on  the  other  hand  what  constitutes  a  private  pur- 
pose, or  a  private  business  enterprise.  We  shall,  therefore, 
examine  a  number  of  the  adjudicated  cases  by  the  courts  of  the 
highest  character,  where  these  questions  have  been  under  con- 
sideration. 

§  186.  The  doctrine  in  Massachusetts — The  Boston  Are 
bonds. — Soon  after  the  disastrous  fire  in  Boston  in  1872,  which 
laid  an  important  part  of  that  city  in  ashes,  the  governor  of 
the  state  convened  the  legislative  body  of  Massachusetts,  called 
the  general  court,  for  the  express  purpose  of  affording  some  re- 
lief to  the  city  and  its  people  from  the  sufferings  consequent  on 
this  great  calamity.  The  legislature  passed  an  act  authorizing 
the  city  to  issue  bonds  to  an  amount  not  exceeding  twenty 
million  dollars,  the  proceeds  of  which  three  commissioners, 
appointed  by  the  mayor,  were  authorized  to  loan  in  a  safe  and 
judicious  manner,  "  in  such  sums  as  they  shall  determine,  to 
the  owners  of  land,  the  buildings  upon  which  were  burned  by 
the  fire  in  Boston,  on  the  9th  and  10th  days  of  November,  1872, 
upon  the  notes  or  bonds  of  said  owners,  secured  by  first  mort- 
gages on  said  land  ;  said  mortgages  to  be  conditioned  that  the 
rebuilding  shall  be  commenced  within  one  year  from  the  first 
day  of  January,  1873,  and  said  commissioners  to  have  full 
power  to  apply  the  proceeds  of  said  bonds  in  making  said 
loans  in  such  manner,  and  to  make  such  further  provisions, 
conditions  and  limitations   in    reference   to   said   loans    and 

1  Commercial    National     Bank    of  Minn.  498;  Feldman  v.    Charleston, 

Clevelandw.City  of  Iola,9Kan.689, 2  23   S.  Car.    57;    1    Dillon    on   Mun. 

Dillon  353;  Loan  Assoc,  v.  Topeka,  20  Corp.,  §  159. 
"Wall.  655;    Coates    v.  Campbell,    87 
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securing  the  same  as  shall  be  best  calculated,  in  their 
judgment,  to  secure  the  employment  of  the  same  in  re- 
building upon  said  land  burned  over,  and  the  payment 
thereof  to  the  city."  It  will  thus  be  seen  that  the  object 
of  this  act,  as  expressed  in  its  provisions,  was,  "to  insure 
the  speedy  rebuilding  on  land  the  buildings  upon  which  were 
burned"  by  the  great  fire;  and  the  question  was,  as  to  the 
right  of  a  state  to  impose  any  taxes  for  this  object,  and  this 
depended  upon  the  further  question  whether  this  object  was, 
in  a  legal  sense,  a  public  object.  In  the  case  of  Dowelli).  Bos- 
ton, in  the  supreme  judicial  court  of  Massachusetts,  the  va- 
lidity of  this  act  was  considered.  The  court,  in  an  able  and 
exhaustive  opinion,  decided  that  the  law  was  unconstitutional, 
as  giving  a  right  to  tax  for  other  than  a  public  purpose  ;  that 
taxes  can  only  be  laid  for  some  public  service,  or  some  object 
which  concerns  the  public  welfare;  that  the  preservation  of 
the  interests  of  individuals,  either  in  respect  to  property  or 
business,  although  it  may  result  incidentally  to  the  advance- 
ment of  the  public  welfare,  is  in  its  essential  character  a  pri- 
vate and  not  a  public  object ;  that  the  incidental  advantages  to 
the  public  or  to  the  state  which  result  from  the  promotion  of 
private  interests,  or  the  prosperity  of  private  enterprises  or 
business,  does  not  justify  their  aid  by  taxation  ;  that  as  a 
judicial  question  the  case  is  not  changed  by  the  magnitude  of 
the  calamity  which  has  created  the  emergency,  and  that  the 
expenditure  authorized  by  the  provisions  of  the  statute,  being 
for  private  and  not  for  public  objects,  in  a  legal  sense,  it  ex- 
ceeds the  constitutional  power  of  the  legislature  and  the  city, 
and  it  could  not,  therefore,  legally  issue  the  bonds,  for  the  pur- 
poses named  in  the  act.' 

§  187.   The  doctrine  in  Maine — ^Allen  v.  Inliabitants  of  Jay. 

— The  inhabitants  of  the  town  of  Jay,  in  a  public  town  meet- 
ing, voted  to  loan  their  credit  to  the  amount  of  ten  thousand 
dollars  to  Hutchins  &  Lane,  if  they  would  invest  twelve  thou- 
sand dollars  in  a  steam  saw-mill,  grist-mill  and  box  factory 
.  machinery  to  be  built  in  that  town  by  them .     At   the   request 

1  Lowell  i>.  Boston,   111  Mass.   454,  15  Am.  R.  39. 
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of  the  town,  the  legislature  by  a  special  act  ratified  the  issue  of 
bonds  for  the  sum  of  ten  thousand  dollars,  for  the  encourage- 
ment of  manufacture  in  the  town.  There  was  a  provision  in 
the  act  to  secure  the  town  by  a  mortgage  on  the  mill  and  the 
selectmen  were  authorized  to  issue  town  bonds  for  the  amount 
of  the  aid  so  voted.  Ten  of  the  taxable  inhabitants  of  the 
town  filed  a  bill  to  enjoin  the  selectmen  from  issuing  the 
bonds.  The  supreme  judicial  court  of  Maine,  in  an  able  opin- 
ion by  Chief  Justice  Appleton,  held  that  this  was  not  a  public 
purpose,  and  that  the  town  could  levy  no  taxes  on  the  inhabit- 
ants in  aid  of  the  enterprise,  and  could,  therefore,  issue  no 
bonds,  though  a  special  act  of  the  legislature  had  rati- 
fied the  vote  of  the  town,  and  the  court  granted  the  injunction  as 
prayed  for  in  the  bill  The  learned  chief  justice  in  delivering 
the  opinion  of  the  court  used  the  following  language:  "If 
there  is  any  proposition  about  which  there  is  entire  and  uni- 
form weight  of  judicial  authority,  it  is  that  taxes  are  to  be  im- 
posed for  the  use  of  the  people  of  the  state,  in  the  varied 
and  manifold  purposes  of  government,  and  not  for  private  ob- 
jects or  special  benefit  of  individuals.  Taxation  originates 
from,  and  is  imposed  by  and  for,  the  state.  The  town  of  Jay 
stands  in  the  some  relation  to  this  new  mill  as  to  all  others,  so 
far  as  regards  any  public  benefit  to  be  derived  therefrom.  The 
timber  of  the  inhabitants  is  sawed  at  the  usual  compensation  ; 
their  grists  are  ground  for  the  same  customary  tolls  as  those  of 
otheffs.  All  labor  conduces  to  the  public  benefit ;  but  because 
all  labor,  all  productive  industry,  conduces  to  the  public  ben- 
efit, does  it  follow  that  the  people  are  to  be  taxed  for  the  bene- 
fit of  one  man  or  of  one  special  kind  of  manufacturing?  The 
sailor,  the  farmer,  the  mechanic,  the  lumberman,  are  equally 
entitled  to  coerced  loans,  to  enable  them  to  carry  on  their  busi- 
ness with  Hutchins  &  Lane.  Our  government  is  based  on 
equality  of  right.  The  state  can  not  discriminate  among  occu- 
pations, for  a  discrimination  in  favor  of  one  is  a  discrimina- 
tion adverse  to  all  others."  And  again  the  learned  court  used 
this  strong  language  :  "  But  whether  the  money  raised  is  to  be 
distributed  per  capita  or  loaned,  can  make  no  difference  in 
principle.     If  towns  can  assess  and  collect  money  to  be  again 
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loaned  to  such  persons  as  the  majority  may  select  for  such  pur- 
poses as  it  may  favor,  with  such  security,  or  without  security, 
as  it  may  elect,  property  ceases  to  be  protected  in  its  acquisi- 
tion or  enjoyment.  And  if  the  loan  be  made  to  one  or  more 
for  a  particular  object,  it  is  favoritism.  It  is  a  discrimination 
in  favor  of  the  particular  individual,  and  a  particular  industry 
thereby  aided,  and  is  one  adverse  to  and  against  all  individ- 
uals, and  industries  not  thus  aided.  If  it  is  to  be  loaned  to  all, 
then  it  is  practically  a  division  of  property  under  the  name  of 
loan.     It  is  communism  incipient,  if  not  perfected.'" 

§  188.  Bonds  in  aid  of  mannfacturing  enterprises. — Muni- 
cipal bonds  issued  under  legislative  authority  in  aid  of  manu- 
facturing enterprises  are  invalid.  A  statute  which  authorizes 
municipalities  to  contract  debts  or  other  obligations  payable  in 
money,  implies  the  duty  to  levy  taxes  to  pay  them,  unless  some 
other  fund  or  source  of  payment  is  provided.  If  there  is  no 
power  in  the  legislature  which  passes  such  a  statute,  to  author- 
ize the  levy  of  taxes  in  aid  of  the  purpose  for  which  the  obliga- 
tion is  to  be  contracted,  the  statute  is  void,  and  so  are  the  bonds 
or  other  forms  of  contract  based  on  the  statute.  There  is  no 
such  a  thing  in  the  theory  of  our  government,  state  and  na- 
tional, as  unlimited  power  in  any  of  their  branches.  The  exe- 
cutive, the  legislative  and  the  judicial  departments  are  all  of 
limited  and  defined  powers.  There  are  limitations  of  such 
powers,  which  arise  out  of  the  essential  nature  of  all  free  gov- 
ernments ;  implied  reservations  of  individual  rights,  without 
which  the  social  contract  could  not  exist,  and  which  are  re- 
spected by  all  governments  entitled  to  the  name.  Among  these 
is  the  limitation  of  the  right  of  taxation,  that  it  can  only  be 
used  in  the  aid  of  a  public  object,  an  object  which  is  within 
the  purpose  for  which  the  governments  are  established.  It  can 
not,  therefore,  be  exercised  in  aid  of  enterprises  strictly  private, 
for  the  benefit  of  the  individuals,  though  in  a  remote  or  col- 
lateral way  the  local  public  may  be  benefited  thereby.  Though 
the  line  which  distinguishes  the  public  use  for  which  taxes 
may  be  assessed,  from  the  private  use  for  which  they  may  not, 

^  Allen  V.  Inhabitants  of    Jay,  60  Me.  124. 
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is  not  always  easy  to  discern,  yet  it  is  the  duty  of  the  court 
where  the  case  falls  clearly  within  the  latter  class,  to  interpose, 
when  properly  called  on  for  the  protection  of  the  rights  of  the 
citizen,  and  aid  to  prevent  his  private  property  from  being 
unlawfully  appropriated  to  the  use  of  others.  The  statute,  there- 
fore, which  authorizes  a  municipality  to  issue  its  bonds  in  the 
aid  of  the  manufacturing  enterprise  of  individuals  is  void,  be- 
cause the  taxes  necessary  to  pay  the  bonds  would,  if  collected, 
be  a  transfer  of  the  property  of  individuals  to  aid  in  the  proj- 
ects of  gain  and  profit  of  others,  and  not  for  a  public  use,  in 
the  proper  sense  of  that  term.' 

Municipal  corporations,  with  or  without  the  sanction  of  leg- 
islative authority,  have  no  legal  power  to  donate  money,  lend 
their  credit,  or  issue  their  obligations,  to  aid  in  the  erection  or 
conduct  of  manufactories  or  other  business  enterprises  owned 
or  controlled  by  private  persons,  or  as  a  means  of  securing  the 
location  of  such  enterprises  in  the  particular  community  ;  tax- 
ation for  such  purposes  is  not  legitimate,  and  such  obligations, 
if  issued,  are  void.* 

Legislative  authority  to  a  city  to  borrow  money  on  the  credit 
of  the  city,  and  to  issue  bonds  therefor,  does  not  authorize  the 
issue  of  its  bonds,  as  a  donation  to  a  company  or  individual, 
to  be  used  in  the  improvement  of  the  water  power  within  and 
near  the  city,  to  secure  the  practical  and  permanent  use  of  said 
power  to  the  city  and  its  immediate  vicinity.  The  power  con- 
tained in  the  charter  of  a  city  to  borrow  money  does  not  author- 
ize the  issue  of  its  bonds,  unless  they  are  issued  for  a  corporate 
purpose,  where  there  is  a  constitutional  prohibition  against 
taxation  by  the  city  except  for  corporate  purposes.  Municipal 
corporations  have  only  such  powers  of  government  as  are  ex- 
pressly granted  them,  or  such  as  are  necessary  to  carry  into 
effect  those  that  are  granted.  No  powers  can  be  implied,  ex- 
cept such  as  are  essential  to  the  objects  and  purposes  of  the 
corporation  as  created  and  established.  To  the  extent  of  their 
authority  they  can  bind  the  people  and  the  property  subject  to 
their  regulation  and  governmental  control  by  what  they  do, 

'  Loan  Association  w.  City  of  Topeka,        ^Parkersburg  v.  Brown,  106  U.  S. 
20  Wall.  655.  487. 
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but  beyond  their  corporate  powers  their  acts  are  of  no  effect. 
The  power  to  govern  a  city,  therefore,  does  not  imply  power  to 
expend  the  public  money  to  make  the  water  in  the  rivers  avail- 
able for  manufacturing  purposes.' 

The  general  grant  of  legislative  power  in  the  constitution  of 
the  state  does  not  enable  the  legislature,  in  the  exercise  either 
of  the  right  of  eminent  domain  or  of  the  right  of  taxation,  to 
take  private  property,  without  the  owner's  consent,  for  any 
but  a  public  object.  Nor  can  the  legislature  authorize  coun- 
ties, cities  or  towns  to  contract,  for  private  objects,  debts  which 
must  be  paid  by  taxes  ;  it  can  not,  therefore,  authorize  them 
to  issue  bonds  to  assist  merchants  or  manufacturers,  whether 
natural  persons  or  corporations,  in  their  private  business. 
And,  therefore,  the  legislature  of  Missouri  had  no  constitu- 
tional power  to  authorize  a  city  to  issue  its  bonds  by  way  of 
donation  to  a  private  manufacturing  corporation.' 

§  189.  Township  aid  bonds. — In  1873  the  legislature  of 
Kansas  passed  a  law  authorizing  Blue  Rapids  township,  in 
Marshall  county,  to  take  stock  in  and  issue  bonds  to  the  Irv- 
ing Manufacturing  Company,  a  corporation  then  organized, 
whose  purpose,  as  expressed  in  its  charter,  was  "to  purchase 
all  needed  lands  and  construct  and  maintain  a  dam  across  the 
Blue  River,  within  two  miles  of  Irving,  and  build  and  main- 
tain mills  and  their  machinery  for  manufacturing  purposes." 
Bonds  were  thereafter  voted  and  issued,  reciting  on  their  face 
that  they  were  issued  to  said  corporation  and  in  pursuance  to 
said  act,  whose  title  and  date  of  approval  were  given.  The 
supreme  court  of  Kansas  held,  in  an  action  to  restrain  the  col- 
lection of  taxes  levied  for  interest  on  said  bonds,  that  the  law 
was  unconstitutional  as  authorizing  public  aid  to  purely  pri- 
vate purposes,  and  that  therefore  the  bonds  issued  in  pursu- 
ance of  said  law  were  void.' 

In  1871  the  legislature  of  Kansas  passed  a  law  authorizing 
the  city  of  lola,  through  its  mayor  and  council,  to  appropriate 

'  City  of  Ottawa  «.  Carey,  108  U.  S.  '  C.  B.  U.  P.  R.  Co.  v.  Smith,  23 
110.  Kan.  745. 

2  Cole  V.   City  of    La  Grange,   113 
U.  S.  1. 
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the  sum  of  fifty  thousand  dollars  as  a  donation  or  bonus  to 
aid  in  the  erection  and  completion  of  buildings  at  or  near  said 
city  to  be  used  for  the  purpose  of  manufacturing  King's  pat- 
ent bridges,  as  a  foundry  and  iron  works,  and  to  issue  the 
bonds  of  said  city  to  the  amount  of  fifty  thousand  dollars,  in 
sums  of  not  less  than  one  hundred  dollars  each,  payable  fifteen 
years  after  date,  and  bearing  interest  at  the  rate  of  ten  per 
cent,  per  annum,  with  interest  coupons  attached,  payable 
semi-annually  ;  and  the  act  also  authorized  and  required  the 
levy  and  collection  of  such  taxes  as  will  be  necessary  to  pay 
the  interest  and  principal  of  the  bonds  so  issued.  In  an  action 
brought  by  the  Commercial  National  Bank,  of  Cleveland, 
Ohio,  against  the  city  of  Tola  to  recover  the  amount  of  certain 
matured  coupons  attached  to  the  bonds,  the  validity  of  the  act 
of  the  legislature  authorizing  the  city  of  lola  to  issue  the  bonds 
was  considered  by  the  circuit  court  of  the  United  States  for 
the  District  of  Kansas  in  1873.  The  court,  in  an  able  opinion 
by  Judge  Dillon,  held  that  the  legislature  can  not  legally  and 
constitutionally  exercise  the  right  of  taxation  in  such  manner 
and  to  such  extent  as  to  compel  or  coerce  the  citizens  to  aid  in 
the  establishment  of  purely  private  enterprises,  or  objects,  nor 
for  the  payment  of  municipal  bonds  issued  in  aid  of  such  en- 
terprises ;  and  statutes  enacted  for  such  purposes  are  uncon- 
stitutional and  void.  "  Taxation,"  said  the  court,  "  is  a  mode 
of  raising  a  revenue  for  public  purposes.  When  it  is  prosti- 
tuted to  objects  in  no  way  connected  with  the  public  interest, 
it  ceases  to  be  taxation  and  becomes  plunder  ;  and  the  estab- 
lishment of  a  bridge  manufactory  or  foundry,  owned  by  pri- 
vate individuals,  is  essentially  a  private  enterprise.  And 
bonds  issued  by  any  municipality  in  aid  of  strictly  private 
enterprises  are  void — void  from  the  beginning — and  void  into 
whatsoever  hands  they  may  have  come.  All  persons  must,  at 
their  peril,  take  notice  of  the  power  of  municipal  corporations 
or  officers  to  issue  securities,  and  especially  is  this  so  where 
the  want  of  power  results  from  constitutional  prohibitions  or 
provisions.'" 

'  Commercial  National  Bank  of  Cleveland  v.  City  of  lola,  2  Dillon  353,  9 

Kan.  689. 
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§  190.  Bonds  for  relief  purposes. — These  two  propositions 
are  firmly  established  by  the  courts  in  this  country  :  First, 
that  taxation  to  be  sustained  must  be  for  a  public  purpose ; 
second,  that  where  municipal  bonds  are  issued,  whose  pay- 
ment is  provided  for  solely  by  taxation,  their  validity  depends 
upon  the  question  whether  the  purposes  to  which  the  proceeds 
of  such  bonds  are  to  be  applied  are  public  purposes.' 

Hence  an  act  of  the  legislature  authorizing  the  issue  of 
"  bonds  for  relief  purposes,"  in  that  it  provides  for  the  issue 
of  bonds  and  the  levy  of  taxes  for  other  than  public  purposes, 
was  declared  to  be  unconstitutional,  and  therefore  void.' 

Thus,  in  1875,  the  legislature  of  Kansas  passed  a  law  au- 
thorizing townships  to  issue  bonds  for  "relief  purposes."  Pur- 
suant to  this  act  of  the  legislature  the  electors  of  the  township 
of  Osawkee,  Jefferson  county,  at  an  election  called  and  held 
for  that  purpose,  voted  for  the  issuance  of  relief  bonds  to  the 
amount  of  six  thousand  dollars.  An  injunction  was  brought 
by  certain  resident  citizens  and  tax-payers  in  the  township 
against  said  township  and  its  officers  to  restrain  them  from 
issuing  the  bonds.  A  temporary  injunction  was  granted  by 
the  district  court.  But  upon  a  final  hearing  of  the  cause  the 
temporary  injunction  was  dissolved,  and  the  case  was  appealed 
by  the  relators  to  the  supreme  court  for  review.  The  only 
question  presented  by  the  record  was  whether  the  act  of  the 
legislature  authorizing  the  township  to  issue  bonds  for  "  relief 
purposes  "  was  constitutional.  The  supreme  court,  in  an  able 
opinion  by  Justice  Brewer,  held  that  the  act  was  unconstitu- 
tional. In  the  course  of  the  opinion  the  learned  justice  said  : 
' '  The  purpose  of  the  act  is  to  provide  the  destitute  with  pro- 
visions and  with  grain  for  seed  and  feed.  This  legislation 
must  be  construed  in  the  light  of  known  facts.  For  reasons 
unnecessary  here  to  recount,  in  some  portions  of  the  state  there 
was  a  total  and  in  others  a  partial  failure  of  the  crops.  It  was 
generally  understood  that  many  farmers  would  come  to  this 

'  Comm'rs  of  Leavenworth  Co.  v.  454 ;  Allen  v.  Inhabitants  of  Jay,  60 

Miller,   7   Kan.    479;    McConnell    v.  Me.  124;  Loan  Association  D.Topeka, 

Hamm,  16  Kan.  228;    0.   B.   TJ.   P.  20  Wall.655. 

R.  Company  v.  Smith,  23  Kan.  745;  ^  State  ti.  Osawkeie  Tp.,  14  Kan.  418. 
Lowell  u.  City  of  Boston,  111  Mass. 
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spring  sowing  with  little  or  no  seed,  and  with  stock  weakened 
for  lack  of  grain.  To  make  good  this  lack  is  the  evident  purpose 
of  the  act,  to  provide  for  grain  for  seed  and  feed.  Its  aim  is  not 
to  furnish  food  to  the  hungry,  clothing  to  the  naked,  or  fuel  to 
those  suffering  from  the  cold.  It  is  not  the  helpless  and  de- 
pendent whose  wants  are  alone  sought  to  be  relieved.  If  it 
were,  the  fact  that  many  who  are  neither  helpless  nor  depend- 
ent might  obtain  assistance  through  its  administration  would 
be  no  v^lid  objection  to  the  constitutionality  of  the  law.  It 
contemplates  a  class  who  have  fields  to  till  and  stock  to  care 
for,  and  proposes  to  help  them  with  seed  for  their  fields  and 
grain  for  their  stock,  that  thus  they  may  pursue  with  better 
prospects  of  success  their  ordinary  avocations.  It  taxes  the 
whole  community  to  assist  the  one  class,  and  not  for  the  pur- 
pose of  relieving  actual  want,  but  to  assist  them  in  their  regu- 
lar occupations.  These  people  are  engaged  in  the  business  of 
farming.  This  business  can  not  be  successfully  carried  on 
without  seed,  nor  without  stock  strong  enough  to  do  ordinary 
work.  They  are  destitute  of  seed,  and  their  stock  required 
grain.  Hence  the  tax  upon  the  community.  The  principle 
would  be  the  same  if  their  supply  of  grain  was  insufl&cient,  but 
through  the  prevalence  of  epizootic,  or  some  other  disease,  their 
stock  had  all  died .  Could  a  tax  be  sustained  to  purchase  stock 
for  their  ordinary  farming  work  ?  Or,  again,  suppose  some 
prairie  fire,  driven  by  a  fearful  wind,  sweeps  through  a  coun- 
try, consuming  its  fences  and  farming  tools,  can  a  tax  be  sus- 
tained to  supply  this  loss,  and  enable  the  farmers  to  prosecute 
their  labors  ?  Nor  can  the  inquiry  be  limited  to  a  single  class. 
Were  the  carpenters  or  shoemakers,  or  any  other  industrial 
class,  located  in  a  separate  quarter  of  the  city,  and  their  tools 
and  stock  in  trade  swept  away  by  fire,  could  a  tax  be  sustained 
to  purchase  a  new  set  of  tools  and  new  stock  in  trade  to  enable 
them  to  prosecute  their  business  and  secure  support  for  them- 
selves and  families  ?  No  distinction  in  principle  can  be  made 
between  these  different  supposed  cases  and  the  case  at  bar. 
They  all  rest  upon  this  proposition,  that  a  tax  is  laid  upon  the 
MuN.  Se.— 15 
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public  to  furnish  one  class  the  means  of  carrying  on  its  regu- 
lar occupation.'" 

§  191.   Public  aid  for  sectarian  schools  and  colleges. — The 

officers  of  a  municipal  corporation  have  no  power  to  subscribe 
or  donate  public  money  in  aid  of  private  sectarian  schools  or 
colleges^  and  a  tax  imposed  on  the  property  of  the  citizens 
within  the  corporation  for  that  purpose  is,  therefore,  absolutely 
void.* 

The  fact  that  an  institution  of  learning  teaches  the  doctrines 
of  a  particular  church  or  religious  sect,  and  that  all  exercises 
of  religious  character  are  those  of  such  church,  will  render  the 
institution  sectarian  within  the  meaning  of  the  Illinois  con- 
stitution, prohibiting  the  payment  from  any  public  fund  of 
anything  in  aid  of  any  church  or  sectarian  purpose,  although 
all  its  pupils  may  not  be  instructed  in  such  sectarian  doctrines.' 

The  county  boards,  under  the  constitution  and  statute  of 
Illinois,  have  no  power  to  appropriate  county  funds  in  aid  or 
support  of  sectarian  schools,  or  of  any  school  controlled  by 
a  church  or  religious  denomination.* 

Appropriations  in  aid  of  exhibits  at  the  Centennial  Exposi- 
tion and  World's  Fair  have  given  rise  to  a  number  of  decisions. 
The  courts  have  almost  unanimously  held  that  this  was  a  pub- 
lic purpose,  and  that  such  appropriations  might  be  authorized 
by  the  legislature.* 

Similar  appropriations  for  public  anniversaries  and  holiday 
celebrations  have  also  been  upheld.' 

'State  V.  Osawkee  Tp.,  14  Kan.  423.  But  see  Hayes  o.  Doaglas  County,  92 

"Atchison,  etc.,  Eailroad  Co.  w.  City  Wis.  429,  31  L.   R.  A.  213;   Hood  ». 

of  Atchison,  47  Kan.  712.  Mayor,   etc.,  of  Lynn,  1  Allen,  103; 

'  County  of  Cook  v.  Chicago  Indus-  City  of  New  London  v.  Brainard,  22 

trial  School  for  Girls,125  111.  540 ;  State  Conn.  552. 

of  Nevada  v.  Hallock,  16  Nev.    373;  « Hubbard  v.   City  of  Taunton,  140 

Cooley's  Const.  Lim.,  page  580.  Mass.     467;    Hill    v.    Selectmen   of 

*  Stevens   v.    St.    Mary's    Training  Easthampton,  140  Mass.  381;  Tatham 

School,  144  111.  336.  v.    City    of    Philadelphia,   11   Phila. 

5  State  V.  Cornell  (Neb.),  39  L.  R.  276.  This  doctrine  ought  not,  how- 
A.  513 ;  Daggett  v.  Colgan,  92  Cal.  53,  ever,  to  be  extended  too  far.  But  an 
14  L.  R.  A.  474;  Normani).  Kentucky  appropriation  for  an  agricultural  so- 
Board,  etc.,  93  Ky.  537,  18  L.  R.  A.  ciety  for  fitting  up  fair  grounds  has 
556 ;  Shelby  County  v.  Tennessee,  etc.,  also  been  upheld.  State,  etc.,  v.  Rob- 
Co.,  96  Tenn.  653,  33  L.   R.  A.   717.  inson,  35  Neb.  401. 
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General  Principles. 

§  192.   General  conditions  preceding  the  issuing  of  bonds. — 

The  issue  of  municipal  bonds  is,  as  a  general  rule,  authorized 
upon  the  performance  of  certain  conditions  precedent.  Such 
conditions  may  be  imposed  by  a  constitutional  provision,  by 
legislative  act,  or  by  the  municipal  authorities.  Conditions 
imposed  by  the  constitution,  or  legislature,  must  be  strictly 
complied  with.  Such  a  condition  is  the  common  one  requiring 
the  assent  of  the  voters  or  taxpayers  of  the  municipal  body. 
Municipal  bonds  are  generally  issued  by  ofl&cers  designated  in 
the  statute  authorizing  the  issue.  And  when  issued  for  ordi- 
nary municipal  purposes  the  officers  charged  with  the  duties  re- 
lating to  the  care,  management  and  control  of  the  city  and  its 
finances  are  usually  the  proper  persons  to  issue  the  bonds.  In 
the  case  of  bonds  issued  in  aid  of  railroad  companies,  or  other 
works  of  internal  improvement,  the  authority  is  frequently  con- 
ferred upon  commissioners,  who  are  not  the  officers  of  the 
municipality,  and  have  no  duties  to  perform  in  relation  to  the 
bonds  except  those  pertaining  to  their  issue.  But  whether  the 
bonds  are  issued  by  the  municipal  authorities  or  a  commission 
designated  for  that  purpose,  their  powers  are  all  delegated; 
and  they  derive  their  authority  to  act  from  the  statute  and  can 
not  exceed  the  powers  thus  vested  in  them.  These  statutes,  as 
a  general  rule,  contain  provisions  directing  what  shall  be  done 
before  the  officers  issue  the  bonds.  A  common  provision  is 
that  an  election  shall  be  held,  to  ascertain  the  sense  of  the 
people  upon  the  proposition  for  which  the  bonds  are  to  be 
issued.  The  statute  authorizing  the  issue  of  bonds  frequently 
contains  a  provision  which  requires  the  written  assent  of  tax- 
payers to  be  obtained  and  filed  in  some  public  office,  and  in 
respect  to  railroad  aid  bonds  provision  is  sometimes  made  re- 
quiring the  railroads  to  be  located  in  a  particular  direction,  or 
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the  railroad  to  be  completed,  or  some  similar  condition  is  re- 
quired before  the  proper  officers  can  legally  issue  the  bonds. 
These  are  usually  conditions  precedent  and  must  be  complied 
with  before  the  officers  have  any  power  to  act  in  the  premises.' 

When  no  conditions  are  required  by  the  law,  a  municipal 
corporation  may  make  the  subscription  upon  such  conditions 
as  are  deemed  necessary  to  protect  its  interest.  The  courts 
have  uniformly  held  that  an  authority  to  subscribe  for  stock 
in  aid  of  a  railway  includes  authority  to  make  a  conditional 
subscription.^ 

So  a  municipality  may  provide  for  submitting  a  question  of 
aid  to  a  vote  though  not  expressly  required  to  do  so  by  the 
statute.' 

§  193.   Power  to  determine,  when  can  not  be  delegated. — ^A 

case  arose  in  Illinois  on  a  bill  for  an  injunction  and  to 
direct  that  certain  bonds,  prepared  under  the  order  of  the 
county  court  and  delivered  to  parties  in  trust  for  a  railway 
company,  be  surrendered  to  the  corporate  authorities  of  the 
county.  The  order  of  the  county  court  provided  that  the  clerk 
should  prepare  the  bonds  with  the  date  blank,  and,  when  so 
prepared,  deliver  them  to  the  trustees  appointed  by  the  court. 
Authority  was  given  the  trustees  by  order  of  the  court  to  date 
and  deliver  the  bonds,  after  the  conditions  precedent  to  their 
delivery  had  been  complied  with.  The  court  held,  that  it  was 
quite  clear  that  the  undated  bonds  in  the  hands  of  the  parties 
named  as  trustees  should  be  surrendered  to  the  corporate  au- 
thorities of  the  county.  No  authority  could  be  found  for 
placing  them  in  the  hands  of  the  trustees,  with  directions, 

^Leavenworth, etc., R.E. Co. ■». Piatt  Packard  v.  Jefferson  Co.,  2  Colo.  338; 

Co.,  42  Mo.  171;  Town  of  Eagle  v.  Falconer  v.  Buffalo  E.   R.  Co.,  69  N. 

Kohn,  84  III.  292 ;  Es?ex  County  R.  R.  Y.  491 ;  Townsend  v.  Lamb,  14  Neb. 

Co.  D.  Lunenburgh,  49  Vt.   143,  2  El-  324;  California,   etc.,    R.  R.   Co.    v. 

liott  R.  R.,  §§  822,  856,  859,  893.  Comrs.  of  Butte  Co.,  18  Cal.  671 ;  Coe 

'  Jacks  V.  City  of  Helena,  41  Ark.  v.  Caledonia,  etc.,  R.  R.  Co.,  27  Minn. 

213;  Atchison,  etc.,  E.  R.  Co.  v.  Jef-  197;  Hodgmanu.  Chicago,  etc.,  R.  E. 

ferson  Co.,  21   Kan.   309;  Brocaw  «.  Co.,  20  Minn.48;  Bittenger  i).  Bell,  65 

Gibson  Co.,  73  Ind.   543;   People  v.  Ind.  445 ;  2  Elliott  R.  E.,  §852. 

Holden,  91  111.446;    Portland,  etc.,  ^  Mason  t).  City  of  Shawneetown,  77 

E.  E.   Co.  V.   Hartford,   58  Me.  23;  111.533. 
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when  they  should  deem  the  conditions  on  which  the  subscrip- 
tions had  been  complied  with,  to  deliver  them  to  the  railroad 
company  in  payment  of  stock  to  be  issued  to  the  count j'.  Con- 
ceding the  subscriptions  had  been  authorized  by  a  vote  of  the 
people  of  the  county,  nevertheless  it  was  upon  express  condi- 
tions annexed,  and  no  liability  rested  upon  the  county  to  issue 
the  bonds  until  these  conditions  had  been  fully  performed. 
Who  is  to  determine  when  these  bonds  shall  be  issued  and  de- 
livered to  the  railway  company,  if  at  all  ?  Clearly,  it  must  be 
the  regularly  constituted  officers  of  the  county,  elected  by  the 
people,  and  entrusted  with  the  management  of  all  the  financial 
affairs  of  the  county  and  all  the  municipal  affairs.  This  is  an 
official  trust  which  neither  a  county  court  nor  its  successor,  the 
board  of  supervisors,  could  delegate  to  strangers  owing  no  obli- 
gation or  allegiance  to  the  county.  The  reasons  for  these  obli- 
gations are  obvious.  In  the  first  place,  the  people  had  never 
assented  that  anyone,  other  than  the  proper  officers  of  the 
county,  should  judge  of  the  performance  of  the  conditions  pre- 
cedent on  which  the  subscriptions  had  been  voted ;  and,  in 
the  second  place,  should  a  controversy  arise,  it  is  all  important 
that  the  bonds  should  be  in  the  hands  of  these  officers  until 
the  matter  should  be  finally  adjudicated.  Should  the  trustees 
abuse  the  confidence  reposed  in  them,  by  improperly  dating 
and  delivering  the  bonds,  the  county  paight  suffer  irreparable 
injury.  They  are  in  no  sense  county  officers,  and  owe  no  obli- 
gation to  it,  as  such,  for  the  performance  of  the  trust.  They 
have  not  been  entrusted  by  any  vote  of  the  people  whose  in- 
terests are  to  be  affected,  nor  by  any  law  of  the  state,  with  the 
extraordinary  powers  with  which  the  county  court  has  attempt- 
ed to  clothe  them.  Functions  to  be  exercised  by  county  offi- 
cials can  not,  without  special  authority  given  by  law,  be  dele- 
gated to  strangers  with  power  to  act  in  their  stead.' 

But  a  statute  providing  that  county  bonds  shall  not  be 
delivered  by  the  county  commissioners  until  certain  conditions 
had  been  complied  with,  and  not  indicating  any  person  or  tri- 

'  Board  of  Jackson  Co.  v.  Brash,  77  111.  59. 
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bunal   to  determine  the  fact,  necessarily  delegates  it  to   the 
county  commissioners.' 

And  where  the  facts,  upon  the  existence  of  which  bonds  are 
to  be  issued,  are  exclusively  within  the  knowledge  of  the  city 
council,  which  is  authorized  to  issue  the  bonds,  it  will  be  in- 
ferred that  the  lawmakers  intended  to  make  such  council  the 
judge  whether  such  conditions  had  been  fulfilled.^ 

§  194.  Conditions  precedent,  how  constrned. — The  power  to 
issue  bonds  may  be  conferred  upon  certain  ofiQcials  as  repre- 
sentatives of  the  corporation,  but  this  power  is  more  generally 
made  to  depend  upon  the  assent  of  a  certain  proportion  of  the 
voters  or  tax-payers  signified  by  the  petition  to  the  proper  offi- 
cers or  manifested  at  a  general  or  special  election  held  for  such 
purposes.  These  provisions  have  been  construed  by  the  courts 
as  mandatory,  and  the  use  of  the  word  "may"  instead  of 
"  shall  "  does  not  render  compliance  with  them  optional.' 

Where  the  constitution  or  the  legislature  prescribes  certain 
conditions  precedent  to  the  granting  of  aid  to  railroads,  it  is 
necessary,  except  in  some  cases  where  the  question  of  power 
arises  between  municipalities  and  an  innocent  holder  for  value 
of  its  bonds,  that  there  should  be  a  compliance  with  all  sub- 
stantial or  material  requirements,  and  if  it  appears  that  the 
conditions  upon  which  the  bonds  were  to  be  issued  have  not 
been  complied  with,  their  issue  will  be  enjoined  to  prevent 
them  from  passing  into  the  hands  of  innocent  holders  for  value, 
and  where  the  bonds  have  been  issued  they  may  be  declared 
void,  and  ordered  canceled  in  the  hands  of  the  original  holder, 
or  any  subsequent  holder  with  knowledge  of  their  defects.' 

'Oomrs.  of  Knox  Co.  v.  Nichols,  14  ly  Springs,  114  TJ.  S.  120;    Allen  v. 

Ohio  St.  260.  Louisiana,  103  U.  S.  80 ;   Hawkins  v. 

''Mutual  Benefit  Life  Ins.  Co.  v.  Board,  etc.,  of  Carrol  Co.,  50  Miss. 

City  of  Elizabeth,  42  N.  J.  L.  235.  735 ;  State  v.  School  District  No.  9,  10 

'  Mo.  Biver,  etc.,  E.  R.  Co.  v.  Comrs.  Neb.  544 ;  Smith  v.  Clark  Co.,  54  Mo. 

of  Miami  Co.,  12  Kan.   230;  Lewis  v.  58;  State  v.  Green  Co.,  54  Mo.  640. 

Comrs.  of  Bourbon  Co.,  12  Kan.  186;  *  Chambers    County    v.   Clews,    21 

Staines  v.  Franklin  Co.,  48  Mo.  167;  Wall.  317;  Union  Pacific  R.  R.  Co.  v. 

Leavenworth,  etc.,  R.  R.  Co.  v.  Piatt  Lincoln  Co.,  3  Dill.  (U.  S.)  300 ;  Union 

Co.,  42  Mo.  171;  Portland  R.  R.  Co.  Pacific  R.   R.   Co.   v.  Merrick  Co.,   3 

V.  Standish,  65  Me.  63;  Hayes  v.  Hoi-  Dill.  359;    Packard  v.  Board,  etc.,  of 
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The  supreme  court  of  Illinois  has  held  that  the  language  of 
the  condition  must  be  construed  according  to  its  ordinary 
meaning,  that  is,  as  it  would  be  understood  by  the  voters.' 

It  is  said,  however,  that  the  fact  that  bonds  are  issued  cre- 
ates a  legal  presumption  that  all  conditions  precedent  have 
been  complied  with." 

When  a  condition  is  imposed  by  a  vote  of  the  people  it  can 
not  be  changed  by  subsequent  elections  without  new  authority 
unless  the  first  election  was  ineffective.  Such  conditions  can 
not  be  modified  by  the  officers  of  the  corporation.  They  can 
act  only  on  the  proposition  submitted  to  and  approved  by  the 
voters.* 

§  195.  Waiver  of  conditions. — The  supreme  court  of  the 
United  States  has  held  that  a  municipal  corporation  possesses 
the  power  to  alter  its  legally  made  contracts  by  waiving  condi- 
tions found  to  be  injurious  to  its  interests,  and  can  estop  itself 
like  other  parties  to  a  contract.  Thus  where  a  county  ex- 
pressly agreed  to  extend  the  time  of  completing  a  railroad,  and, 
before  the  time  expired,  declared  the  railroad  to  be  completed 
to  its  satisfaction,  delivered  its  bonds  to  the  company  and  re- 
ceived its  stock  in  return,  which  it  still  holds  and  owns,  this 
constitutes  a  waiver  and  an  estoppel  which  prevents  the  county 
from  raising  the  objection  that  the  contract  had  not  been 
performed  in  time.' 

The  supreme  court  of  Illinois  has  held,  in  an  action  to  sell 
lands  delinquent  for  non-payment  of  taxes,  where  a  part  of 
the  tax  on  the  roll  is  for  the  payment  of  principal  or  interest 
on  bonds  issued  in  aid  of  a  railroad,  that  the  defense  will  not 
be  allowed  that  the  condition  on  which  the  aid  was  to  be  extended 

Jefferson  Co.,  2  Colo.  338;   Portland  St.  391;   Belo  v.  Comrs.  of  Forsythe 

R.   R.   Co.   V.   Hartford,   58  Me,  23;  Co.,  76- N.  Car.  489. 

Cairo,   etc.,   R.  R.   Co.  v.  Sparta,  77  'State  v.  Daviess  Co.,  64  Mo.  30; 

111.  505;   Belo  «.  Comrs.  of  Forsythe  People  v.  Supervisors,  etc.,  Town  of 

Co.,   76  N.  Car.  489;  2  Elliott  R.  R.,  Waynesville,   88  111.    469;    Town  of 

§  893.  Plattville  v.   Galena,  etc.,  R.  R.  Co. 

1  People  V.  Town  of  Clayton,  88  111.  43  Wis.  493;   Board,  etc.,  of  Douglass 

45.  Co.  V.  Walbridge,  38  Wis.  179. 

"  Commonwealth  v.  Pittsburg,  43  Pa.  *  County  of    Randolph  v.  Post,  93 

U.  S.  502. 
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had  not  been  complied  with ;  it  will  be  considered  as  waived. 
And  when  the  statutes  required  the  bonds  to  be  signed  by  a 
designated  officer  and  to  be  countersigned  by  the  treasurer, 
the  omission  of  the  treasurer  to  countersign  was  not  considered 
sufficient  to  justify  an  injunction  to  restrain  a  tax  levied  to 
pay  the  bonds.' 

The  issue  of  bonds  has  also  been  held  to  raise  the  presump- 
tion that  conditions  precedent,  imposed  by  ordinance,  have 
been  complied  with  or  waived.*  This  is  certainly  so  where 
the  bonds  recite  in  substance  that  they  are  issued  under  and 
pursuant  to  the  enabling  act. 

Elections  and  Assent  of  Tax-payers  or  Voters. 

§  196.  Elections,  when  a  condition  precedent. — A  common 
condition  precedent  to  the  issue  of  bonds  is  the  requirement  of 
the  consent  of  a  certain  proportion  of  the  tax-payers  or  voters, 
to  be  ascertained  at  a  general  or  special  election.  This  is  now 
required  by  the  constitution  or  statute  in  nearly  all  the  states 
as  a  condition  to  the  issue  of  all  bonds.  Where  the  constitu- 
tion of  a  state  requires  the  assent  of  two-thirds  of  all  the  qual- 
ified voters  of  a  county,  city  or  town  as  a  prerequisite  to  a  sub- 
scription to  a  railroad  or  other  company,  bonds  of  a  township 
issued  without  such  consent,  for  such  purposes,  are  invalid.' 

A  case  in  1872  arose  in  the  supreme  court  of  the  United 
States  from  the  state  of  Nebraska,  which  involved  the  question 
whether  the  county  commissioners  of  Otoe  county,  Nebraska, 
could,  under  the  act  of  February  16,  1869,  lawfully  issue  one 
hundred  and  fifty  thousand  dollars  in  bonds  in  aid  of  the  Bur- 
lington and  Missouri  Railroad  Company,  without  the  proposi- 
tion to  vote  the  bonds  for  such  purpose,  and  also  a  tax  to  pay 
the  same  being  or  having  been  submitted  to  a  vote  of  the  peo- 
ple of  the  county,  as  provided  by  the  act  of  the  territorial  leg- 
islature of  Nebraska,  passed  January  1,  1861.     The  supreme 

»Chiniquy  i>.  People,   78   111.   570;  Dillon  261;    Danielly  t».  Cabaniss,  25 

Melvin  v.  Lisenby,  72  111.  63,  22  Am.  Ga.  211. 

E.  141.  '  Harshman  v.  Bates  Co.,  92  U.  S. 

*  Commonwealth    v.   Pittsburg,    43  569. 
Pa.  St.  391 ;    Gilchrist  v.  Littlexock,  1 
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court  held  that  if  the  legislature  had  power  to  authorize  the 
county  officers  to  extend  aid  on  behalf  of  the  county  or  state, 
to  a  railroad  company,  as  we  have  seen  it  had,  very  plainly  it 
could  prescribe  the  mode  in  which  such  aid  could  be  extended, 
as  well  as  the  terms  and  conditions  of  the  extension,  and  it 
needed  no  assistance  from  the  popular  vote  of  the  municipal- 
ity. Such  a  vote  could  not  have  enlarged  the  legislative  pow- 
ers. But  the  act  of  1869  was  an  unconditional  bestowal  of 
authority  upon  the  county  commissioners  to  issue  the  bonds 
to  the  railroad  company.  It  required  no  precedent  action  of 
the  voters  of  the  county.  It  assumed  that  the  assent  had  been 
obtained.  That  prior  to  1869  the  sanction  of  approval  by  a 
local  popular  vote  had  been  required  for  municipal  aid  to  rail- 
road companies,  or  improvement  companies,  is  quite  immate- 
rial. The  requisition  was  but  the  act  of  an  annual  legislature, 
which  any  subsequent  legislature  could  abrogate  or  annul ; 
and,  therefore,  the  county  commissioners  could  lawfully  issue 
the  bonds,  without  any  submission  to  a  vote  of  the  people  of 
the  county  of  the  proposition  to  approve  the  bonds,  or  a  tax 
for  the  payment  thereof.' 

Under  the  constitution  of  Nebraska  a  municipal  corporation 
can  make  donations  of  bonds  for  works  of  internal  improve- 
ment only  when  authorized  by  the  legislature,  and  after  a  vote 
of  the  electors  in  favor  of  the  proposition.* 

County  bonds  issued  under  the  statutes  of  Kansas  are  not 
invalid,  for  the  reason  that  the  only  vote  taken  by  the  electors 
of  the  county  was  before  the  passage  of  the  act  authorizing  it, 
where  the  law  authorized  the  adoption  of  such  previous  vote 
by  the  electors.'  Bonds  issued  in  payment  of  the  subscriptions 
to  the  stock  of  railroad  companies  without  a  vote  of  the  people 
are  not  invalid  under  a  new  constitution  of  Missouri  if  the  sub- 
scription was  made  under  authority  of  charters  previously 
granted  which  did  not  require  such  a  vote.*  But  where  a  state 
gives  power  to  county  courts  to  borrow  money  and  issue  bonds 

» Chicago,  B.  &  Q.  R.  E.  Co.  v.  Otoe    94  U.  S.  70;    Comrs.  of  Johnson  Co. 
Co.,  16  Wall.  667.  v.  Thayer,  94  U.  S.  631. 

'  Dixon  Co.  V.  Field,  111  U.  S.  83.  *  County  of  Ralls  v.  Douglass,  105 

'  County  of  Leavenworth  v.  Barnes,    TJ.  S.   728 ;    County  of    Schuyler   v. 

Thomas,  98  U.  S.  169. 
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for  railroad  purposes,  if  authorized  by  a  vote  of  the  people,  the 
power  conferred  is  upon  a  condition  precedent,  and  can  not  be 
exercised  unless  the  proposed  expenditure  is  approved  by  the 
voters.* 

Where  an  act  of  the  legislature  authorized  a  municipality  to 
subscribe  stock  to  a  railroad  company  and  issue  bonds  there- 
for, but  provided  that  no  such  subscription  should  be  made 
until  sanctioned  by  the  legal  voters  of  such  municipality,  and 
that  if  an  election  had  already  been  held  it  was  not  necessary 
to  hold  another  election  for  such  a  purpose,  the  election  held 
before  the  act  was  passed  was  suflacient  authority  for  the  mu- 
nicipality to  make  the  subscription." 

Bonds  issued  by  a  municipal  corporation  without  legal  power 
to  do  so,  because  not  authorized  by  a  vote  of  the  legal  voters, 
can  not,  however,  be  made  valid  by  a  statute  after  the  adop- 
tion of  a  state  constitution  prohibiting  the  legislature  from 
authorizing  the  issuance  of  such  bonds  without  such  vote.' 

In  Illinois,  under  the  act  of  1869,  any  condition  imposed  by 
a  vote  of  the  county  as  a  condition  precedent  to  the  issuance 
of  its  bonds  in  payment  of  a  subscription  to  the  capital  stock 
of  a  railroad  company  must  have  been  complied  with  in  order 
to  make  such  bonds  valid  and  binding.' 

§  197.  Effect  of  voting  for  railway  aid  bonds  in  excess  of 
amonnt  authorized  Iby  statute. — The  voting  for  an  issue  of 
bonds  in  excess  of  the  amount  allowed  by  statute  does  not 
necessarily  invalidate  the  vote,  and  bonds  may  be  issued 
thereunder  up  to  the  lawful  limit ;  but  where,  at  the  same 
election,  bonds  are  voted  for  two  railroads,  in  amounts  which, 
taken  singly,  are  in  excess  of  the  limit,  and  the  subscription 
is  first  made  by  the  county  commissioners  to  one  of  the  roads 
for  the  full  amount  voted  for  it,  a  subsequent  subscription  to 
the  other  is  entirely  void." 

'  Ritchie  v.  Franklin  Co.,  22  Wall.  *  German  Savings  Bank  v.  FrankKn 

67.  Co.,  128  U.  S.  526. 

'  St.  Joseph  Township  v.  Eogers,  16  *  Rathbone  v.  Board   of    Commis- 

Wall.  644.                  '  sionera,  73  Fed.  R.   S95 ;  Chicago  R. 

'  Katzenberger   v.    Aberdeen,    121  R.  Company  v.  Board,  etc.,  of  Osage 

U.S.  172.  Co.,  38  Kan.  597,  16  Pac.  R.  828.    But 


236  MUNICIPAL    SECURITIES.  §  198 

§  198.  When  election  a  question  of  jurisdiction. — The  su- 
preme court  of  Kansas  has  held  that  when  an  election  is 
required  before  bonds  are  issued  and  a  majority  is  necessary 
to  vote  in  favor  of  the  proposition,  such  a  vote  is  essential  to 
give  the  municipal  authorities  jurisdiction  to  act  in  the 
premises.' 

The  supreme  court  of  the  United  States,  in  passing  upon 
this  question,  held  that  if  a  majority  of  the  electors  cast  their 
votes  against  the  proposition  to  issue  bonds,  the  entire  foun- 
dation of  the  proceedings  is  gone.  There  is  an  absolute  want 
of  jurisdiction  in  the  matter  to  proceed  further,  and  an  attempt 
to  do  so  is  void,  as  are  all  proceedings  or  issues  based  upon  it. 
Upon  this  point  all  the  decisions  of  this  court,  and,  so  far  as 
we  know  of,  all  other  courts  concur.* 

A  case  arose  in  the  supreme  court  of  Illinois  involving  mu- 
nicipal aid  to  railroads  where  the  act  required  a  call  of  ten 
legal  voters  to  authorize  the  supervisors  to  order  an  election 
for  the  purpose  of  issuing  bonds  in  aid  of  a  railroad.  The  call 
was  signed  by  three  persons  who  were  aliens,  and  not  legal  vo- 
ters, and  these  three  persons  voted  in  favor  of  the  proposition. 
Without  these  three  votes  the  proposition  for  aid  would  have 
been  defeated.  The  railroad  authorities  had  knowledge  of 
these  facts.  It  was  held  in  a  proceeding  in  mandamus  to 
compel  the  issue  of  bonds  that  such  action  would  not  lie  and 
that  the  bonds  could  not  be  issued.' 

§  199.  The  effect  of  a  popular  vote. — The  general  effect  of  a 
popular  vote  is  to  empower  the  proper  officers  to  act  in  the  mat- 
ter and  to  bind  the  municipality  by  formal  subscription. 
When  the  vote  is  taken  upon  a  proposition  to  aid  a  railroad, 
the  officer  whose  duty  it  is  to  make  the  subscription  and  issue 
the  bonds  must  follow  the  provisions  of  the  proposition  ac- 
cepted by  the  people.     He  can  not  alter  them  in  any  manner 

when  bonds  are  actually  issued  in  ex-  Mo.  Eiver,  etc.,  E.  R.  Co.  v.  Com'rs, 

cess  of  the   constitutional  limit  they  etc.,  12  Kan.  234. 

are  void  even  in  the  hands  of  a  so-  ^  Commissioners  v.  Thayer,  94  U.  S. 

called  bona  fide  holder.    Hedges   v.  641. 

Dixon  County,  150  U.  S.  182.  'People  v.  Cline,  63  111.  394;  People 

'Lewis  V.  Com'rs,  etc.,  12  Kan.  186;  v.  Supervisor,  88  111.  202. 
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of  substance,  nor  can  the  municipal  authorities,  such  as  the 
council  of  the  city,  change  the  terms  of  aid,  or  alter  the  condi- 
tions upon  which  it  is  given.  It  has  even  been  held  that  the 
people  themselves  can  not,  by  a  second  vote,  change  the  terms 
of  the  first  submission  ;  their  power  is  exhausted  when  the 
vote  is  once  taken.  Thus,  where  a  railroad  proposition  for 
aid,  upon  specified  terms,  for  a  route  indicated  in  the  submis- 
sion, was  accepted  by  a  vote  of  the  people  of  the  town,  it  was 
held  by  the  supreme  court  of  Wisconsin,  that  the  modification 
of  the  submission  by  the  representatives  of  the  town  was  not 
valid,  and  that  the  issue  of  the  bonds  upon  the  terms  of  a  mod- 
ified submission,  would  be  restrained  in  a  proper  action.' 

The  supreme  court  of  the  United  States  has  held  that  when 
the  popular  vote  gives  authority  to  subscribe  to  one  railroad 
company  and  the  subscription  is  made  and  the  bonds  are  is- 
sued to  a  different  company,  such  vote  does  not  authorize  such 
subscription,  and  where  such  facts  are  recited  in  the  bonds, 
there  can  be  no  bona  fide  holder  of  them.^ 

It  has  been  held,  however,  that  where  there  was  no  limita- 
tion in  a  statute  as  to  the  time  when  or  the  number  of  times 
the  voters  might  be  called  upon  to  decide  the  question  of  sub- 
scri*ion  in  aid  of  a  railroad,  such  question  may  be  twice  sub- 
mitted to  them.' 

Under  the  Michigan  statute  of  March,  1869,  the  donation  by 
a  city  of  its  bonds  to  aid  in  the  construction  of  a  railroad  may 
be  upon  such  conditions  as  are  prescribed  by  a  popular  vote, 
and  a  condition  so  prescribed  that  the  citizens  of  such  city 
should  receive  such  bonds  to  an  amount  equal  to  the  stock  they 
might  subscribe  and  pay  for  not  exceeding  the  amount  of  the 

'Town  of  Platteville   v.  The   Ga-  Kansas  City,  etc.,  E.  Co.  ».  Eich.  Tp., 

lena,  etc.,  E.  E.  Co.,  43  Wis.  493 ;  Peo-  45  Kan.  275.    But  the  power  to  aid  is 

pie  V.  Batchellor,  53  N.  Y.  128;  Town  generally  continuous.  2  Elliott  E.  E., 

of  Duanesburgh  v.  Jenkins,  57  N.  Y.  §  828. 

177;   People  v.  County  of  Tazewell,  ^County  of   Bates  v.  Winters,  97 

22  111.  147;  Land  Grant  E.  &  Trust  U.  S.  83. 

Co.  V.  Board,  etc.,  6 Kan.  256;  Board,  'Supervisors  v.  Galbraith,  99  TJ.  S. 

etc.,  V.  Louisville,  etc.,  E.  E.  Co.,  39  214.    See,  also,  Society  for  Savings  v. 

Ind.  192;  Hodgman  v.  Chicago  &  St.  City  of  New  London,  29  Com.  174. 
Paul  Ey.  Co.,  20  Minn.  48.    See,  also. 
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bonds  donated,  was  declared  by  the  supreme  court  of  the  United 
States  to  be  valid.' 

In  1883,  a  case  arose  in  the  supreme  court  of  the  United 
States  from  Ohio,  in  which  this  subject  was  considered  and 
discussed  by  the  court.  The  court  held  that  where  any  county 
of  a  state  through  which  a  railroad  is  located  is  authorized  by 
a  state  act  to  subscribe  to  the  stock  of  the  road,  on  the  sub- 
scription being  approved  by  the  voters  of  the  county,  and  if 
the  county  should  not  be  so  authorized  by  such  vote,  then  any 
township  therein  through  which  the  road  passes  is  authorized 
to  subscribe  to  such  stock  if  the  voters  of  the  town  should  vote 
in  favor  of  the  subscription,  a  township  is  without  power  to 
make  a  subscription  until  the  time  arrives  when  it  can  be 
properly  said  that  the  county,  as  such,  has  not  been  authorized 
by  a  vote  of  the  electors  to  make  a  vote  of  the  subscription. 
Under  such  a  law,  where  a  county  had  been  authorized  by  a 
popular  vote  to  subscribe,  and  it  did  in  fact  subscribe,  to  the 
stock  of  a  railroad  company,  a  township  therein  is  without 
legal  authority  to  make  such  a  subscription.* 

The  inhibition  imposed  by  the  constitution  of  Tennessee  in 
regard  to  giving  or  loaning  the  credit  of  a  county,  city  or  lown 
to  any  person,  company,  association,  or  corporation,  and  pro- 
viding that  a  county,  city  or  town  shall  not  become  a  stock- 
holder in  a  corporation  except  upon  an  election  to  be  first  held 
by  the  qualified  voters  of  such  county,  city,  or  town,  and  the 
assent  of  three-fourths  of  the  votes  cast  at  such  election, 
operates  directly  upon  the  municipality  itself,  and  is  absolute 
and  self-executing  and  such  county,  city  or  town  is  destitute  of 
power  to  give  or  loan  its  credit  or  to  become  a  stockholder, 
until  legislation  authorizing  the  election  and  action  thereupon 
is  had.' 

§  200.   The  rule  of  assent  of  voters  in  New  York. — In  New 

York  and  several  other  states  municipal  aid  to  railroads  is 
treated  as  a  contract  made  between  a  majority  of  the  tax-payers 

'Taylor  v.  Ypsilanti,  105  TJ.  S.  60;  > Norton  v.  Board  of  Com'rs,  etc., 
New  Buffalo  v.  Iron  Co.,  105  U.  S.  73.     126  U.  S.  479. 

^  Northern  Bank  of  Toledo  v.  Porter 
Tp.  Trustees,  110  U.  S.  608. 


'.'j,iAjiiJ 


§  200       LIMITATIONS    UPON    THE    POWER    TO    ISSUE    BONDS.  239 

and  the  railroad  company.  The  consent  of  the  majority  binds 
the  municipality.  The  consent  of  the  parties  must  be  given 
in  writing  and  before  any  action  can  be  taken  by  the  officers 
whose  duty  it  is  to  issue  the  bonds,  it  is  the  duty  of  the  county 
court  to  determine  judicially  whether  or  not  the  conditions 
have  been  complied  with.  In  these  proceedings,  which  are 
called  town  bonding,  all  the  evidence  is  made  a  part  of  the 
record  by  the  court.  Each  tax-payer  determines  for  himself 
whether  he  will  be  taxed.  He  gives  his  written  consent,  and 
whether  that  consent  has  been  given  is  determined  just  as  the 
question  of  consent  to  any  other  written  proposition.' 

These  proceedings  are  commenced  by  petition  to  the  county 
judge,  praying  that  he  may  direct  the  town  to  be  bonded  to 
aid  a  certain  railroad.  It  must  be  signed  by  a  majority  of  the 
tax-payers  as  shown  by  the  last  preceding  assessment  roll. 
The  fact  must  be  established  by  common  law  evidence.  The 
tax-payers  must  themselves  assent.  The  power  which  is  con- 
ferred on  them,  like  elective  franchise,  is  personal,  and  not  to 
be  exercised  by  an  agent,  nor  to  be  delegated.  It  is  not  suffi- 
cient to  prove  the  signature  to  the  petition  ;  there  must  be  evi- 
dence to  personally  identify  the  petitioners  with  those  whose 
names  are  on  the  assessment  roll.  Where  both  are  identical 
this  would  be  prima  facie  evidence  that  the  person  is  the  same. 
The  petition  is  the  basis  of  these  proceedings,  and  it  must  state 
facts  sufficient  to  give  the  county  judge  jurisdiction.  The  au- 
thority is  special ;  it  is  not  a  part  of  the  general  jurisdiction 
of  the  court  so  that  the  defect  of  jurisdiction  must  be 
pleaded.' 

The  petition  is  addressed  to  the  county  judge,  who  has  no 
power  to  accept  or  reject  the  condition,  and  consequently  none 
to  make  the  petition  effective.  The  presentation  of  a  petition 
lies  at  the  basis  of  his  jurisdiction,  and  if  any  facts  required 
to  be  stated  are  omitted  all  the  other  proceedings  are  fatally 
defective. ° 

'People  V.  Smith,  45  N.  Y.  772;  'Craig  ».  Town  of  Andes,  93  N.Y. 

Peoples).  Knowles,47]Sr.Y.  415;  Peo-  405;   People  «.  Smith,  55  N.  Y.  135; 

pie  V.  Hulburt,  46  N.  Y.  110.  Town  of  Wellsboro  u.  New  York,  etc., 

^People  V.  Spencer,  55  N.  Y.  1.  R.  R.  Co.,  76  N.  Y.  182. 
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Under  a  special  act  authorizing  a  town  to  subscribe  to  stock 
and  issue  bonds,  the  aflSdavit  of  a  majority  of  the  assessors,  to 
the  effect  that  a  majority  of  the  tax-payers  owning  a  majority  of 
the  taxable  property  has  consented  thereto,  was  made  a  condi- 
tion precedent  to  the  issue  of  the  bonds,  and  also  proof  of  such 
assent  was  required.  The  afiBdavit  was  considered  in  the  na- 
ture of  a  judgment,  and  the  signers  of  consents  had  the  same 
right  to  withdraw  their  names  before  the  affidavit  was  made 
by  the  assessors,  that  they  had  before  the  petition  was  presented 
to  the  county  judge,  under  the  general  law.' 

It  was  asserted  under  the  statute  of  1852,  which  required 
written  assent  of  tax-payers,  that  an  affidavit  was  evidence  of 
the  assent.  The  act  required  an  affidavit  "to  the  effect  that  the 
persons  whose  written  assents  are  thereto  attached  and  filed  as 
aforesaid,  comprise  two-thirds  of  all  the  resident  tax-payers  of 
said  town  on  its  assessment  roll  next  previous  thereto,"  should 
be  filed  with  the  assent.  The  supreme  court  of  New  York  held 
that  such  was  not  the  function  of  the  affidavit ;  that  the  object 
of  the  affidavit  was  to  verify  the  fact  that  the  persons  whose 
names  purported  to  be  subscribed  to  these  assents  comprised 
two-thirds  of  all  the  resident  tax-payers  on  the  assessment  roll. 
And  under  the  act  the  burden  of  proof  was  on  the  bond-holder 
to  show,  in  a  suit  against  the  town,  that  two-thirds  of  the 
resident  taxables  had  given  their  assent  to  the  creation  of  the 
bonds. ^ 

§  201.  The  rule  in  Indiana  and  Illinois. — In  Indiana,  under 
the  act  of  March  14,  1867,  a  petition  of  a  majority  of  the  resi- 
dent freeholders  of  a  city  was  necessary  to  authorize  the  donation 
to  a  railway,  but  it  was  not  necessary  to  authorize  the  sub- 
scription to  the  stock  of  a  railroad  company.' 

In  Illinois,  where  the  charter  of  a  railway  company  pro- 
vides that  upon  the  written  application  of  ten  voters  of  any 
city,  county  or  town,  filed  with  the  clerk,  an  election  shall  be 

1  People  V.  Sawyer,  52  N.  Y.  296;  'Thompson  d.  City  of  Peru,  29  Ind. 
Orleans  ».  Piatt,  99  U.  S.  676.  305.    See,  however,  City  of  Madison 

2  Starin  u.  Town  of  Genoa,  23  N.  Y.  ».  Smith,  83  Ind.  502 ;  State  v.  Mayor, 
439 ;  Gould  v.  Town  of  Sterling,  23  108  Ind.  74 ;  Jussen  v.  Board,  95  Ind. 
N.  Y.  456.  567. 
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held  to  determine  the  question  of  subscription  to  the  stock  of 
the  company,  such  written  application  is  necessary  to  the 
validity  of  the  subscription.'  But  the  validity  of  bonds  issued 
by  a  municipality  in  aid  of  a  railway  in  Illinois  has  been  held 
not  to  depend  upon  the  keeping  of  a  record  showing  the  au- 
thority of  the  clerk  to  give  notice  calling  an  election  for  the 
purpose  of  determining  their  issue,  or  to  preserve  a  record  of 
the  notice  of  election.  The  rights  of  bondholders  do  not  de- 
pend upon  the  performance  of  such  duties  by  the  town  clerk, 
but  upon  whether  there  has  been  in  fact  a  substantial  compli- 
ance with  the  requirements  of  the  law  authorizing  an  election 
to  be  held.^ 

§  202.  The  rule  in  New  Jersey. — In  New  Jersey,  where  the 
statute  requires  that  no  debt  shall  be  contracted  or  bonds  is- 
sued by  a  town,  until  the  written  consent  of  a  majority  of  the 
tax-payers  has  been  obtained  and  filed  in  the  ofi&ce  of  the 
county  clerk,  it  was  held  in  an  action  upon  certain  bonds  that 
the  declaration  must  allege  that  these  conditions  had  been  com- 
plied with  to  sustain  the  validity  of  the  bonds.' 

§  203.  The  rule  in  Yermont. — In  Vermont  an  act  required 
the  assents  of  the  tax -payers  to  aid  a  railroad  company  to  be 
obtained,  and  a  certificate  of  the  railroad  commissioners,  ap- 
pended thereto,  to  be  filed  in  the  ofl&ce  of  the  town  clerk  and 
duly  recorded.  The  act  also  required  that  a  copy  should  be 
filed  and  recorded  in  the  office  of  the  county  clerk  before  the  com- 
missioners were  authorized  to  make  the  subscription  and  issue 
the  bonds.  The  paper  was  only  filed  in  the  office  of  the  town 
clerk,  but  was  not  recorded.  A  direct  proceeding  in  manda- 
mus was  brought  to  compel  the  officers  to  issue  bonds,  and 
the  writ  was  denied.  The  court  made  a  distinction  between 
this  paper  and  a  deed.  In  the  case  of  the  deed  the  contract  is 
valid  between  the  parties  without  recording,  the  object  of  the 
record  is  merely  to  give  notice  ;  on  the  other  hand,  the  assent 

'People  V.  Oldtown,  88  111.  202.  'Morrison  v.  Inhabitants,  36  N.  J. 

'Jacksonville,  etc.,    E.   R.  Co.  v.    L.  219. 
Town  of  Virden,  104  111.  339. 

MuN.  Sb.— 16 
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of  the  tax-payers  and  the  certificate  of  the  railroad  commis- 
sioners is  a  condition  precedent,  and  until  such  conditions  are 
complied  with  there  was  no  power  to  make  a  valid  contract.' 

§  204.   Decisions  of  the  supreme  court  of  the  United  States. 

— The  subject  under  consideration,  that  is,  the  assent  of  voters 
or  tax-payers  as  a  condition  precedent  to  the  issuance  of 
bonds,  has  been  considered  and  discussed  by  the  supreme 
court  of  the  United  States  in  a  number  of  important  cases. 
The  decisions  of  the  New  York  courts  are  in  conflict  with  the 
rulings  of  the  supreme  court  of  the  United  States  on  this  ques- 
tion. A  case  arose  in  the  supreme  court  from  New  York,  in 
1875,  involving  this  question.  The  opinion  was  delivered  by 
Mr.  Justice  Strong,  who  said:  "We  have  carefully  considered 
the  reasons  given  for  the  judgments  in  the  New  York  cases 
without  being  convinced  by  them.  They  ignore  the  paramount 
purpose  for  which  the  bonds  were  authorized  by  the  legisla-' 
ture,  and  they  treat  the  written  assent  of  the  taxables  as  the 
authority  of  the  township  ofl&cers,  when  in  fact,  the  power  was 
given  by  the  legislature,  and  it  was  only  left  for  the  town  to 
determine,  by  the  action  of  two-thirds  of  the  resident  taxables 
whether  the  supervisors  and  commissioners  might  act  under 
the  power.  In  Gould  v.  Sterling,  the  legislative  act  required 
no  affidavit  to  be  filed  with  the  statement  of  the  assenting  tax- 
payers ;  and  in  Starin  v.  Genoa,  the  affidavit  filed  with  it  was 
merely  verifying  that  the  persons  whose  names  appeared  on  the 
assent,  comprise  two-thirds  of  all  the  resident  tax-payers.  But 
it  is  obvious  that  if  no  more  than  this  was  meant  by  the  re- 
quired affidavit,  it  was  wholly  useless  ;  for  the  assessment 
rolls  of  the  township  would  have  shown  as  much.  *  *  *  But 
assuming  that  what  was  ruled  in  Gould  v.  Sterling  and  Starin 
V.  Genoa  is  still  the  doctrine  of  the  New  York  courts,  we  find 
ourselves  unable  to  yield  to  it  our  assent.  It  is  against  the 
whole  current  of  our  decisions,  as  well  as  against  the  decisions 
made  in  other  states ;  and  we  think  it  is  not  supported  by  the 
soundest  reason."  ^ 

1  Essex  Co.  R.  R.  Co.  •».  Town  of       ^Town  of  Venice  v.  Murdock,  92 
Lunenburgh,  49  Vt.  143.  TJ.  S.  494;  Bissell  v.  City  of  Jefierson- 
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And  again  the  court  said  :  "It  is  argued,  however,  that  the 
New  York  decisions  were  the  judicial  construction  of  the  stat- 
utes of  that  state  ;  and,  therefore,  that  they  furnish  a  rule  by 
which  we  must  be  guided.  The  argument  would  have  force 
if  the  decisions,  in  fact,  presented  a  clear  case  of  statutory  con- 
struction ;  but  they  do  not.  They  are  not  attempts  at  inter- 
pretation. They  would  apply  as  well  to  the  execution  of  pow- 
ers or  authority  granted  by  private  persons  as  they  do  to  the 
issue  of  bonds  under  the  statute  of  April  15,  1852.  They 
assert  general  principles  to  wit :  That  persons  empowered  to 
borrow  money  and  give  bonds  therefor,  for  the  purpose  of 
paying  it  to  an  improvement  company,  are  not  authorized  to 
deliver  the  bonds  directly  to  the  company  ;  a  doctrine  denied 
by  this  court,  in  the  supreme  court  of  Pennsylvania  and  even 
in  the  Court  of  Appeals  of  New  York.'  They  assert,  also,  that 
where  authority  is  given  to  an  ofl&cer  to  execute  bonds  on  an 
assent  of  two-thirds  of  the  voters  of  the  town,  the  assent  to  be 
obtained  by  the  officer  and  filed  in  a  public  office,  with  an 
affidavit  verifying  the  assent,  the  verification  amounts  to  noth- 
ing, subserves  no  purpose,  and  that  a  bona  fide  holder  of  the 
bonds  is  bound  to  prove  that  the  requisite  number  of  voters 
did  actually  assent.  They  assert  this  as  a  general  proposition. 
They  do  not  assert  that  the  statute  so  declares  or  that  such  is 
even  implied.  There  is,  therefore,  before  us,  no  such  case  of 
the  construction  of  the  state  statute  by  state  courts  which  re- 
quires us  to  yield  our  own  convictions  to  the  right  and  blindly 
follow  the  lead  of  others,  eminent,  as  we  freely  concede  they 
are."' 

The  supreme  court  of  the  United  States  has  also  held  that 
bonds  of  a  county  in  Missouri  are  not  invalid  in  the  hands 
of  an  innocent  purchaser  for  value,  because  the  railroad  com- 

ville,  24  How.  287 ;   Comrs.  of  Knox  yille,  15  Ind.  395 ;   Commissioners  of 

Co.  V.  Aspinwell,  21  How.  539;    St.  Knox  Co.  ■».  Nichols,  14  Ohio  St.  260. 

Joseph  Township  v.  Rogers,  16  Wall.  '  People  v.   Mead,   24    N.  Y.   114 ; 

644 ;   Town  of  Coloma  v.  Eaves,  92  Town  of  Venice  v.  Woodruff,  62  N.Y. 

U.  S.  484;   Mercer  Co.  v.  Hacket,  1  462. 

Wall.  83;  Soc.  for  Sav.  ■».  City  of  New  ^Town  of  Venice  v.  Murdock,  92 

London,  29  Conn.   174;    Evansville,  U.  S.  494. 
etc.,  Railroad  Co.  v.  City  of  Evans- 
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pany,  to  which  said  bonds  were  issued  in  payment  for  its 
capital  stock,  was  not  created  according  to  law  until  subse- 
quent to  the  favorable  vote  of  the  qualified  voters  and  their 
order  of  subscription.  And  if  assent  is  given  to  a  specified 
aid  to  a  railroad  named,  a  perfecting  of  the  corporation  before 
the  subscription  is  made  and  the  bonds  issued,  is  a  compliance 
with  the  statute.' 

Where  it  is  conceded  that  the  commissioners  to  issue  town 
bonds  in  aid  of  a  railroad  were  duly  appointed  ;  that  the  issue  • 
of  bonds  was  no  larger  than  authorized  by  statute ;  and  that  a 
paper  purporting  to  contain  the  names  of  the  requsite  number  of 
tax-payers,  duly  certified,  was  filed  with  the  county  clerk,  and 
that  the  plaintiffs  were  bona  fide  holders,  the  defenses  that  the 
consent  roll  did  not  in  fact  contain  the  requisite  number  of  tax- 
payers, and  that  the  verifying  affidavit  was  false,  and  that  the 
commissioners  did  not  borrow  money  on  the  bonds,  but  disposed 
of  them  without  consideration,  are  unavailing  against  such  bona 
fide  holders.  And  where  the  act  gave  the  commissioners 
power,  under  certain  conditions,  to  issue  the  bonds,  and  the 
recitals  therein  show  that  they  were  issued,  "in  pursuance" 
of  the  act ;  and  the  bonds  were  all  duly  registered  as  required, 
plaintiff  is  only  bound  to  show,  to  entitle  him  prima  facie 
to  judgment,  the  due  appointment  of  the  commissioners  and 
the  execution  by  them  is  fact  of  the  bonds.  It  is  not  necessary 
that  he  should,  in  the  first  instance,  prove  either  that  he  paid 
value,  or  that  the  conditions  preliminary  to  the  exercise  by  the 
commissioners  of  the  authority  conferred  by  statute  were  in 
fact  performed  before  the  bonds  were  issued.  The  one  was 
presumed  from  the  possession  of  the  bonds  and  the  other  was 
established  by  the  statute  authorizing  an  issue  of  bonds,  and 
by  proof  of  the  due  appointment  of  the  commissioners,  and 
their  execution  of  the  bonds,  with  recitals  of  the  com- 
pliance with  the  statutes.  Officers  appointed,  such  as  commis- 
sioners appointed  by  the  circuit  court,  represent  the  municipal- 
ity as  fully  as  officers  elected.  "When  the  legislature  declares 
how  an  officer  is  to  be  selected,  and  the  officer  is  selected  in  ac- 

*  County  of  Daviess  ».  Huidekoper,  98  U.  S.  98. 
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cordance  with  the  declaration,  his  acts,  within  the  scope  of  the 
powers  given  him  by  the  legislature  bind  the  municipality.' 

A  petition  of  tax-payers  of  a  town  in  New  York  to  the  county 
judge,  under  the  statutes  of  1869,  as  amended  in  1871,  is  not 
sufficient  to  authorize  the  county  judge  to  take  jurisdiction 
and  render  an  adjudication  authorizing  the  town  to  issue  its 
bonds  in  the  aid  of  a  railroad  company,  where  such  petition 
only  alleges  that  the  petitioners,  "are  a  majority  of  the  tax- 
payers," and  represent  "a  majority  of  the  taxable  property" 
therein.  The  petition  should  state,  in  substance,  that  the  tax- 
payers petitioning  were  a  majority  of  the  tax-paj'ers  of  the 
town,  who  were  taxed  or  assessed  for  property,  not  including 
those  taxed  for  dogs  or  highway  tax  only.  The  adjudication  of 
the  county  judge  was  not  sufficient  to  authorize  the  town  to 
create  and  issue  its  bonds  pursuant  to  said  laws  of  New 
York  which  only  adjudged  that  the  petitioners  represent  a 
majority  of  the  tax-payers  and  of  the  taxable  property  of  said 
town.  It  was  essential,  in  order  to  confer  authority  upon  the 
town  to  create  and  issue  its  bonds,  under  said  laws  of  1869 
and  1871,  that  the  adjudication  or  judgment  of  the  county 
judge  should  declare,  in  substance,  that  the  quorum  of  tax- 
payers who  desired  that  the  town  should  create  and  issue  its 
bonds,  was  one  exclusive  of  tax-payers  who  are  assessed  or 
taxed  for  dogs  or  highway  tax  only.  And  where  a  majority  of 
the  tax-payers  of  the  town  are  authorized  by  statute  to  incumber 
the  property  of  all,  in  the  aid  of  a  railroad  or  other  corpora- 
tion, the  record  must  show  that  the  statutory  authority  has 
been  pursued.* 

The  supreme  court  of  the  United  States  in  passing  upon  the 
general  railroad  law  of  Missouri  declared  that  it  must  be  con- 
strued in  subordination  to  the  constitution  of  the  state,  which 
prohibits  the  legislature  from  authorizing  any  town  to  loan  its 
credit  to  any  corporation  unless  two-thirds  of  the  qualified  vot- 
ers of  the  town,  at  a  regular  or  special  election,  shall  assent 
thereto  The  constitution  of  the  state  controls  the  construc- 
tion of  the  act  of  1868,  and  prevents  the  issue  of  any  bonds  by 

'  Bernards  Tp.  v.  Morrison,  133  U.  S.        '  Rich  v.  Town  of  Mentz,  134  U.  S. 
523.  632. 
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a  town  of  the  state  without  the  previous  assent  of  two-thirds  of 
its  voters  expressed  at  an  election,  general  or  special,  called  for 
that  purpose.' 

The  supreme  court  of  the  United  States  has  also  held  that 
when  bonds  have  been  issued  upon  the  consent  of  the  city 
council  evidenced  by  their  record,  and  when  for  years  thereaf- 
ter interest  has  been  duly  paid  upon  such  bonds,  the  courts 
will  not,  after  the  lapse  of  twenty  years,  in  a  suit  on  the  bonds, 
pronounce  them  invalid  on  the  ground  that  the  meeting  of  the 
council  at  which  the  assent  was  given  was  the  last  of  a  series 
of  adjourned  meetings  the  first  of  which  was  adjourned  by  the 
city  clerk  alone  at  a  meeting  when  no  member  of  the  city 
council  was  present. ^ 

In  a  late  case  from  the  state  of  New  York  the  supreme  court 
of  the  United  States  further  considers  this  subject  in  an  able 
opinion  by  Justice  Brewer.  The  learned  court  held  that  the 
petition  of  the  tax-payers  purporting  to  be  a  majority  and  rep- 
resenting a  majority  of  the  taxable  property  of  the  town  to  is- 
sue bonds  of  the  town  to  aid  in  the  construction  of  a  railroad, 
under  the  New  York  law  of  1869,  is  not  void  because  the  peti- 
tion was,  as  to  some  of  the  petitioners,  conditional  on  the  road 
being  located  on  a  certain  route,  where  the  condition  had  been 
fulfilled  before  the  filing  of  the  petition,  and  it  gave  the  county 
judge  jurisdiction.  And  that  the  notice  of  a  hearing  of  a  pe- 
tition by  the  county  judge  for  town  bonds  does  not  specify  the 
place  at  which  the  hearing  is  to  be  had  is  not  a  valid  objection, 
for  it  will  be  legally  presumed  that  the  place  of  hearing  is  in 
the  place  of  the  county  judge.^ 

§  205.  The  doctrine  in  the  federal  courts, — ^The  subject  of 
the  assent  of  tax-payers  has  been  considered  and  passed  upon 
by  other  of  the  federal  courts.  It  has  been  held  that  the  veri- 
fication of  a  petition  under  the  statutes  of  New  York  of  1869 
and  1871  for  the  issuance  of  bonds  by  municipal  corporations, 
to  be  invested  in  the  stock  or  bonds  of  a  railroad  corporation, 

'  Hill  V.  City  of  Memphis,  134  U.  S.       '  Atchison  Board  of   Education  v. 
198.  Dekay,  148  U.  S.  591. 

"Andes  v  .  Ely,  158  U.  S.  312. 
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is  a  part  of  such  petition,  and  if  such  petition  and  verification, 
taken  together,  state  the  necessary  facts  required  by  statute, 
the  county  court  to  whom  it  is  addressed  will  have  jurisdiction. 
And  where  a  petition  and  verification  in  such  case  uses  the 
words  "tax-payers,"  it  will  be  deemed  to  include  "  owners  of 
non-resident  lands  taxed  as  such."  * 

Where  a  petition  alleging  that  the  signers  are  a  majority  of 
the  tax-payers  of  a  certain  town,  the  court  held  that  the  omis- 
sion after  the  word  ' '  tax-payers  ' '  of  the  words  ' '  not  including 
those  taxed  for  dogs  or  highway  tax  only,"  found  in  the  first 
section  of  the  bonding  act,  where  the  legislature  has,  in  the 
same  section,  defined  the  word  "  tax-payers  "  to  mean  a  person 
taxed  for  real  or  personal  property,  "not  including  those  taxed 
for  dogs  or  highway  tax  only,"  did  not  invalidate  the  petition 
by  reason  of  such  omission.  And  it  was  not  necessary  to  re- 
peat the  definition  and  exclusion  each  time  the  word  was  used. 
It  meant  what  the  act  declared  it  to  mean,  and  no  explanation 
or  qualification  was  nessary.^ 

An  act  providing  for  the  issue  of  bonds,  and  stating  that 
certain  parties  shall  be  deemed  tax-payers,  and  others  shall 
not,  does  not  make  two  classes  of  tax-payers — it  makes  one  ; 
and  a  petition  alleging  that  the  signers  are  a  majority  of  the 
tax-payers  of  the  town  is  not  invalidated  by  the  omission  to 
state  the  words  ' '  not  including  those  taxed  for  dogs  or  high- 
way only,"  notwithstanding  such  negative  clause  was  used  in 
the  act  providing  for  the  issue  of  bonds,  and  for  the  reason 
that,  in  defining  the  word  "  tax-payer,"  the  act  expressly  ex- 
cludes persons  so  taxed.' 

The  statute  of  New  York  of  1871  defines  the  term  "tax- 
payer," when  used  in  this  act,  to  mean  such  tax-payers  as  are 
not  assessed  for  dogs  or  highway  tax  only.  It  was  held  that 
this  definition  did  not  cure  a  petition  which  merely  showed  the 
consent  of  "a  majority  of  tax-payers,"  where  the  act  explicitly 
required  the  approval  to  appear  of  "  a  majority  of  tax -payers, 
not  including  those  taxed  for  dogs  or  highway  tax  only."  * 

'Whiting  V.  Town  of  Potter,  2  Fed.  'Eich  v.  Town  of  Mentz,  18  Fed. 

E.  517.  E.  52. 

'  Chandler  v.  Town  of  Atica,  18  Fed.  *  Eich  v.  Town  of  Mentz,  19  Fed.  E. 

E.  299.  725. 
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And  as  such  statute  required  the  petition  to  show  to  the 
satisfaction  of  the  county  judge  that  the  petitioners  were  a 
majority  of  the  tax-payers,  "not  including  those  taxed  for 
dogs  or  highway  tax  only,"  it  was  held  that  municipal  bonds 
issued  under  the  act  were  void  unless  the  record  shows  that 
the  county  judge  was  satisfied  of  the  sufficiency  of  the  peti- 
tion.' 

Suiflciency  and  Regularity  of  Elections. 

§206.  The  terms  "majority  of  the  legal  voters,"  "two- 
thirds  of  the  qualified  voters,"  "qualified  electors,"  etc.,  con- 
strued.— In  Missouri,  under  a  law  which  empowered  the  city 
authorities  of  St.  Louis  to  grant  permission  for  the  opening 
and  establishment  for  the  sale  of  refreshments  on  any  day  of 
the  week,  "whenever  a  majority  of  the  legal  voters  of  the  city" 
authorized  them  to  do  so,  it  was  held  that  there  must  be  a  ma- 
jority of  the  voters  participating  in  the  election  at  which  the 
vote  was  taken,  and  not  merely  a  majority  of  those  voting  upon 
that  particular  question.  The  judge  who  delivered  the  opinion 
of  the  court  used  the  following  language  :  ' '  The  act  expressly 
requires  a  majority  of  the  legal  voters,  that  is,  of  all  the  legal 
voters  of  the  city,  and  not  merely  all  those  who  at  a  particular 
time  chdse  to  vote  upon  the  question."  ' 

In  1866  a  similar  question  was  before  the  supreme  court  of 
that  state  for  consideration.  There  it  was  provided  that  the 
mayor  and  council  of  St.  Joseph  should  cause  all  propositions 
"to  create  a  debt  by  borrowing  money"  to  be  submitted  "to  a 
vote  of  the  qualified  voters  of  the  city.  And  that  in  all  such 
cases  it  should  require  'two- thirds  of  such  qualified  voters'  to 
sanction  the  same."  A  proposition  to  borrow  money  for  the 
improvement  of  streets  was  submitted  to  a  vote  of  the  voters  at 
an  election  called  for  that  purpose,  and  resulted  in  a  majority 
in  favor  of  the  measure.  The  mayor  declined  signing  the  nec- 
essary bond,  because  he  was  in  doubt  whether  the  matter  was 
to  be  determined  by  two-thirds  of  all  the  voters  polled  at  the 

'  Eich  V.  Town  of  Mentz,  19  Fed.  R.       "  State  v.  Winkelmeier,  35  Mo.  103. 
725 ;    Oowdrey  v.  Town  of  Caneadea, 
16  Fed.  E.  532. 
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special  election,  or  by  two-thirds  of  all  the  voters  resident  in 
the  city,  absolutely,  whether  voting  or  not.  Thereupon  a 
suit  was  instituted  to  settle  this  question,  and  to  compel  the 
mayor,  by  mandamus,  to  issue  the  bonds.  In  giving  its  de- 
cision, the  court  said  :  "  We  think  it  was  sufficient  tha,t  two- 
thirds  of  all  the  qualified  voters  who  voted  at  the  special  elec- 
tion authorized  for  the  express  purpose  of  determining  that 
question,  on  public  notice  duly  given,  voted  in  favor  of  the 
proposition.  This  was  the  mode  provided  by  law  for  ascertain- 
ing the  sense  of  the  qualified  voters  of  the  city  upon  that  ques- 
tion. There  would  appear  to  be  no  other  practical  way  in 
which  the  matter  could  be  determined."  The  writ  of  manda- 
mus was  accordingly  issued.' 

The  same  year  the  question  came  up  again  in  the  case  of 
State  V.  Binder,  38  Mo.  450.  In  that  case  the  point  arose  un- 
der the  "refreshment  act"  of  St.  Louis,  which  was  considered 
in  the  case  of  the  State  v.  Winkelmeier.  It  appeared  that  the 
authority  to  grant  the  permission  in  question  was  given  at  a 
special  election  called  for  that  purpose,  and  that  out  of  a  vote  of 
seven  thousand  and  eighty-five,  five  thousand  and  fifty-two  were 
in  favor  of  the  grant  and  two  thousand  and  thirty-four  against 
it.  The  cases  of  State  v.  Winkelmeier  and  State  ■;;.  St.  Joseph 
were  referred  to ;  and  after  quoting  from  the  opinion  in  the 
latter  case,  the  court  said:  "We  think  the  case  made  here 
comes  within  the  reasoning  and  principles  of  that  decision, 
namely  :  That  an  election  of  this  kind,  authorized  for  the  pur- 
pose of  determining  that  question  on  public  notice  duly  given, 
was  the  mode  contemplated  by  the  legislature,  as  well  as  by 
the  law,  for  ascertaining  the  sense  of  the  legal  voters  upon  the 
question  submitted,  and  that  there  could  not  well  be  any  other 
practical  way  in  which  such  a  matter  could  be  determined."'' 

The  supreme  court  of  the  United  States  in  construing  these 
terms  has  followed  the  rule  laid  down  by  the  Missouri  courts. 
This  is  an  established  rule  as  to  the  effect  of  elections  in  the 
absence  of  any  statutory  regulation  to  the  contrary.  All  qual- 
ified voters  who  absent  themselves  from  an  election  duly-called 

'  State  V.  Mayor  of  St.  Joseph,  37       '  State  v.  Binder,  38  Mo.  450.    But 
Mo.  270.  see  State  v.  Harris,  96  Mo.  29. 


250  MUNICIPAL    SECURITIES.  §  206 

are  presumed  to  assent  to  the  expressed  will  of  the  majority  of 
those  voting,  unless  the  law  authorizing  the  election  otherwise 
declared.  Any  other  rule  would  be  productive  of  the  greatest 
inconvenience,  and  ought  not  to  be  adopted  unless  the  legisla- 
tive will  to  that  effect  is  clearly  expressed.' 

The  supreme  court  of  the  United  States,  in  construing  an 
Illinois  municipal  aid  statute,  in  an  opinion  delivered  by  Mr. 
Justice  Clifford,  held  that  by  the  phrase  "a  majority  of  the 
legal  voters  of  a  township"  was  intended  to  require  only  a 
majority  of  the  legal  voters  of  the  township  voting  at  an  elec- 
tion to  ascertain  whether  the  proposition  to  subscribe  for  the 
stock  of  the  company  should  be  accepted  or  rejected  ;  that  such 
is  the  true  meaning  of  the  enactment,  as  the  question  would 
necessarily  be  determined  by  a  count  of  the  ballots.* 

In  1883  a  case  arose  in  the  supreme  court  of  the  United 
States  from  the  state  of  Mississippi,  involving  the  same  ques- 
tion upon  a  construction  of  a  provision  of  the  constitution  of 
that  state,  which  was  identical  to  that  of  the  constitution  of 
Missouri,  and  the  courts  held  that  the  clause  in  the  constitu- 
tion of  Mississippi  requiring  the  assent  of  two-thirds  of  the 
qualified  voters  of  the  county  at  an  election  lawfully  held  for 
that  purpose,  to  a  proposed  issue  of  municipal  bonds,  means 
the  vote  of  two-thirds  of  the  qualified  voters  present  and  voting 
at  such  election  in  its  favor,  as  determined  by  the  official  return 
of  the  result.  The  words  "  qualified  voters  "  as  used  in  the 
constitution  of  Mississippi,  must  be  taken  to  mean  not  those 
qualified  and  entitled  to  vote,  but  those  qualified  and  actually 
voting.  In  that  connection  the  voter  is  one  who  votes  ;  not 
one  who,  although  qualified  to  vote,  does  not  vote.' 

The  constitution  of  Minnesota  declares  that  "all  laws  for 
removing  county  seats  shall,  before  taking  effect,  be  submitted 

1  County  of  Cass  v.  Johnston,  95  U.  Wiait,  48  111.  263;   2  Elliott  B.  E., 

S.  360;  County  of  Cass  v.  Jordan,  95  §  849. 

U.  S.  373;  Louisville,  etc.,  Railroad  '^  St.  Joseph  Tp.  ».  Rogers,  16  Wall. 

Co.  V.  County  of  Davidson,  1  Sneed  644. 

638;  Taylor  i).  Taylor,  10  Minn.  107;  'Carroll  Co.    v.   Smith,  111  TJ.  S. 

People  V.  Warfleld,  20  111.  159 ;   Peo-  556 ;  St.   Joseph  v.  Rogers.  16  Wall, 

pie  V.  Gamer,  47  111.  246;   People  v.  644;  County  of  Cass  «.  Johnston,  95  U. 

S.  360. 
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to  the  election  of  the  county  or  counties  to  be  affected  thereby, 
at  the  general  election  after  the  passage  thereof,  and  be  adopted 
by  a  majority  of  such  electors."  The  supreme  court  of  Min- 
nesota, in  construing  this  provision  of  the  constitution  held 
that  the  words,  "  a  majority  of  such  electors  "  means  a  major- 
ity of  the  electors  voting  at  the  election.' 

The  constitution  of  Indiana  contains  a  provision  that  ' '  it 
shall  be  the  duty  of  the  general  assembly  to  submit  any  pro- 
posed amendment  to  the  constitution"  to  the  electors  of  the 
state,  and  if  a  majority  of  said  electors  shall  ratify  the  same," 
it  "  shall  become  a  part  of  this  constitution."  The  supreme 
court  of  Indiana,  in  construing  this  provision,  held  that  it  re- 
quired a  majority  of  the  electors  of  the  state,  but  that  the  gen- 
eral assembly  might  provide  that  a  majority  of  the  whole 
number  of  votes  cast  at  the  election  should  be  sufficient.^ 

In  Tennessee,  it  has  been  held  that  where  the  question  of 
the  subscription  to  the  stock  of  a  railroad  company  is  submitted 
to  the  people  and  made  to  depend  upon  a  majority  of  the  voters 
of  the  county  or  municipality,  the  only  proper  test  of  the  num- 
ber entitled  to  vote  at  such  election  is  the  ballot-box  or  the  roll 
at  the  last  preceding  election.' 

In  North  Carolina  a  special  statute  which  authorized  a  town 
to  issue  bonds  for  school  purposes  and  to  levy  a  tax  to  pay  the 
same,  when  "  a  majority  of  those  who  voted  therefor  "  should 
authorize  the  same,  was  held  unconstitutional,  as  the  constitu- 
tion requires  a  majority  of  all  the  qualified  voters.' 

In  Illinois  when  a  petition  for  an  election  to  determine 
whether  a  township  should  subscribe  to  the  capital  stock  of  a 
railroad  company,  clearly  showed  that  the  signers  intended  to 
have  the  subscription  if  any,  under  the  act  of  1869,  and  where 
the  notice  of  election  referred  to  such  petition,  it  was  held  that 
a  majority  of  all  the  voters  residing  in  the  township  must  vote 
for  the  proposition. ° 

'Taylor  v,  Taylor,  10  Minn,  107;  see  Citizens',  etc.,  Assn.  v.  Perry 
Everett  v.  Smith,  22  Minn.  53.  County,  156  IT.  S.  692. 

*  State  «.  Swift,  69  Ind.  505.  *Duke  v.  Brown,  96  N.  Car.  127; 

'Louisville,  etc.,  E.  E.  Co.  v.  Coun-  McDowell  v.  Massachusetts,  etc.,  Co., 
ty  of  Davidson,  1    Sneed,  638.    But    96  N.  Car.  514,  2  S.  E.  E.  351. 

«  People  V.  Chapman,  66  111.  137. 


252  MUNICIPAL   SECURITIES.  §  207 

The  New  Jersey  statute,  which  requires  "the  consent  of  a 
majority  of  the  tax-payers  appearing  upon  the  last  assessment 
roll,  as  shall  represent  a  majority  of  the  landed  property  of 
the  township,"  requires  the  consent  of  a  majority  of  all  the  tax- 
payers and  a  majority  which  will  also  represent  a  majority  of 
the  real  estate.' 

The  supreme  court  of  the  United  states  has  held  that  the 
significance  of  the  words  "people  of  the  town  "  and  "  inhabi- 
tants of  the  town  "  in  the  Illinois  act  of  1869,  authorizing  mu- 
nicipal aid  to  railroads,  is  the  same.  Inhabitants,  in  such 
case,  means  legal  voters.* 

§  207.  Irregularity  in  the  vote  may  be  remedied. — ^The 
supreme  court  of  the  United  States  has  held  that  where  any 
mere  irregularity  in  taking  the  votes  of  the  electors,  or  other- 
wise, in  issuing  municipal  bonds  occurs  or  exists,  it  may  be 
remedied  by  appropriate  legislation. °  But  acts  in  violation  of 
the  constitution,  which  the  legislature  could  not  authorize  in 
the  first  instance,  can  not  be  thus  cured,*  and  it  has  even  been 
held  that  mere  irregularities  may  prevent  legislative  ratifica- 
tion.' 

§  208.  Irregularities  in  the  form  of  notice,  ballot,  etc.,  do 
not  invalidate  bonds. — The  supreme  court  of  Illinois  has  held 
that  bonds  issued  in  the  exercise  of  a  power  constitutionally 
conferred,  are  binding  upon  the  municipality,  although 
some  irregularities  in  the  form  of  notice  of  election,  want  of 
the  precise  words  on  the  ballot,  or  others  of  like  character  may 
have  occurred.* 

The  same  doctrine  has  been  announced  by  the  supreme  court 
of  the  United  States  in  which  this  case  was  considered  by  that 
court.' 

^Lane  w.  Schomp,  20N.  J.  Eq.  82.  ^Columbus,  etc.,  E.  Co.  ».  Board, 
'  Walnut  V.  Wade,  103  U.  S.  683.  65  Ind.  427.    This  decision,  however, 
'  Gelpcke    v.  City  of    Dubuque,   1  seems  to  be  questionable.    See,  how- 
Wall.  158.    See,   also,  Town  of  Du-  ever,  Williams  v.  Roberts,  88  111.  11. 
anesburgh  v.  Jenkins,  57  N.  Y.  177 ;  *  Burr  v.  City  of  Carbondale,  76  111. 
Hall  V.  Baker,  74  Wis.  118,  42  N.  W.  455. 

E.  104.  'Township  of  Roberts  v.  Bolles,  101 

*  2  Elliott  R.  R.  §§  844, 862.  U.  S.  119,  were  formal  defects  in  the 
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§  209.  Substantial  compliance  with  the  constitution  is  suflfi- 
cient. — An  election  to  authorize  subscription  to  railroad  stock 
is  not  invalid,  under  the  Kansas  act  of  1865,  because  the  elec- 
tion was  held  before  the  actual  location  of  the  road,  an'd  where 
the  proposition  submitted  contained  only  a  general  description 
of  the  route  and  termini  of  the  road  it  was  held  to  be  suffi- 
cient.' 

So  it  has  been  held  that,  under  the  Kansas  statutes  of  1865, 
it  was  not  necessary  to  name  any  particular  company  in  the 
submission  of  a  proposition  to  issue  bonds  to  the  popular  vote. 
It  was  sufficient  if  it  was  described  without  naming  it." 

The  Tennessee  law  does  not  require  that  there  shall  be  a 
final  and  definite  survey  and  location  of  the  road,  nor  an  esti- 
mate of  the  quantity  of  grading,  before  an  election  is  held  to 
decide  whether  or  not  the  county  should  subscribe  for  the 
stock  for  which  the  bonds  were  issued.' 

§  210.   Effect  of  transposing  words  in  corporate  name. — In  a 

petition  for  a  notice  of  election  the  transposition  of  two  words 
of  the  corporate  names  can  not  render  the  election  invalid  and 
void  so  as  to  affect  the  bonds  issued  thereunder.* 

§  211.  Bonds  voted  under  an  unconstitutional  statute  can 
not  be  held  valid  under  general  statutes  of  the  state. — Bonds 
voted  for  the  purpose  of  erecting  a  school-house,  under  an  un- 
constitutional statute  in  the  state  of  Nebraska,  can  not  be  held 
valid  under  the  powers  conferred  on  school  districts  by  the 
general  statutes  of  the  state.     Mr.  Justice  Miller  in  delivering 

notice  which  are   immaterial  ought  collateral  attack.     2   Elliott   E.    R. 

not  to  he  held  to  render  the  election  §§  859,  865. 

ineffective.     Phillips  ti.  Town  of  Al-  ^  Comrs.  of  Johnson  Co.  ■w.Thayer,  94 

bany,  28  Wis.  340 ;    Belfast,  etc.,  E.  U.  S.  631.    See,  also,  Yarish  «.  Cedar 

Co.  «.  Brooks,  60  Me.  568;  Ninth  Nat.  Eapida,  etc.,  R.  Co.,  72  Iowa  556,  34 

Bank  v.  Knox  Coanty,  37  Fed.  E.  75.  N.  W.  E.  417. 

So,  in  Some  cases,  there  may  he  an  ^  Block  v.  Commissioners,  99  U.  S. 

estoppel,  and,  in  some  jurisdictions,  686.    See,  also,  Ninth  Nat.  Bank  v. 

the  decision  of  the  proper  local  offi-  Knox  County,  87  Fed.  E.  75. 

cers  as  to  the  sufficiency  of  the  notice,  '  County   of     Wilson   v.    National 

where  some  notice  is  given,  would  be  Bank,  13  U.  S.  770. 

regarded  as  conclusive  as  against  a  *  County  of   Moultrie  v.  Fairfield, 

105  U.  S.  370. 


254  MUNICIPAL   SECURITIES.  §  212 

the  opinion  of  the  supreme  court  of  the  United  States  upon 
this  question  said :  "We  are  asked,  however,  to  aflBrm  the 
judgment  because  the  bonds  may  be  held  valid  under  the  pow- 
ers conferred  on  school  districts  by  the  general  statutes.  We 
are,  however,  of  a  different  opinion.  The  general  statute  had 
other  conditions  for  creating  a  debt  than  the  special  act  men- 
tioned on  the  face  of  these  bonds.  This  statute  provided  a 
fund  which  might  of  itself  be  sufficient  to  pay  the  debt  with- 
out resort  to  taxation.  The  vote  of  the  electors  might  not  have 
been  obtained  under  the  general  statute.  And  as  the  bonds  re- 
cite that  they  were  issued  under  this  act,  and  that  the  vote  was 
taken  under  it,  we  can  not  see  that  power  purposed  to  be  exer- 
cised under  other  and  very  different  circumstances,  can  be  in- 
voked to  give  validity  to  an  act  which  is  void  by  the  authority 
under  which  they  professed  to  be  acting.'" 

§  212.  Mode  of  holding  election. — A  vote  in  favor  of  a  sub- 
scription in  aid  of  a  railroad,  but  not  mentioning  the  subject  of 
issuing  bonds  in  payment  thereof,  can  not  authorize  the  issue 
of  bonds  by  a  township  in  Illinois,  after  the  constitution  of 
1870  was  subsequently  adopted  prohibiting  such  subscription." 

An  election  to  authorize  the  issue  of  bonds  in  a  town  in  Illi- 
nois, required  to  be  held  and  conducted  and  return  thereof 
made  as  required  by  law,  may  be  held  after  the  manner  of  an 
election  for  town  officers,  and  not  of  a  general  election.' 

And  it  has  been  held  that  where  the  act  authorizing  the  issu- 
ance of  aid  bonds  fails  to  provide  for  the  manner  of  holding  an 
election  it  may  be  conducted  under  the  existing  laws  relating 
to  the  borrowing  of  money  by  municipalities.* 

Notice. 

§  213.  The  doctrine  of  tlie  supreme  court  of  the  United 
States. — A  case  arose  in  the  supreme  court  of    the    United 

1  School    District   v.  Ins.   Co.,   103  339,  21  S.  E.  E.  410.     In  another  case 

U.  S.  707.  authority  to  hold  a  special  election 

'^  Concord  u.  Robinson,  121 U.  S.  165.  was    implied.    Cedar    Rapids,    etc., 

'Oregon  v.  Jennings,  119  IT.  S.  74.  Co.,  v.  Boone  County,  34  Iowa  45. 
*  Union  Bank  v.  Board,  116  N.  Car. 
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States  in  1875,  from  Kansas,  where  certain  municipal  bonds 
had  been  issued  under  legislative  authority,  requiring  a  pop- 
ular vote  at  an  election  of  which  thirty  days'  notice  was  to  be 
given,  and  which  contained  a  recital  to  the  effect  that  they 
were  ' '  issued  in  pursuance  of  and  in  accordance  with  the  act 
of  the  legislature,"  stating  the  law  which  authorized  the  issu- 
ance of  the  bonds.  The  court  held  that  the  bonds  were  valid 
in  the  hands  of  a  bona  fide  holder  for  value,  before  due,  with- 
out notice,  although  the  election  was  held  within  less  than 
thirty  days  after  the  date  of  the  order  providing  for  it ;  that 
the  board  of  county  commissioners  who  caused  the  bonds  to  be 
issued  were  constituted  authority  to  determine  whether  the 
conditions  of  fact,  made  by  the  statute  precedent  to  the  exer- 
cise of  the  authority  granted  to  execute  and  issue  the  bonds, 
has  been  performed,  and  their  recital  in  the  bonds  issued  by 
them  is  conclusive  in  a  suit  against  the  township  brought  by 
a  bona  fide  holder.' 

In  construing  the  sam'e  statute  the  supreme  court  declared 
that  the  election  was  a  step  in  the  process  of  the  execution  of 
the  power  granted  to  issue  bonds  in  payment  of  a  municipal 
subscription  to  the  stock  of  a  railroad  company.  It  did  not 
itself  confer  the  power.  Whether  that  step  had  been  taken  or 
not,  and  whether  the  election  had  been  regularly  conducted 
with  sufficient  notice,  and  whether  the  requisite  majority  of 
votes  had  been  cast  in  favor  of  a  subscription,  and  consequent 
bond  issue,  were  questions  which  the  law  submitted  to  the 
board  of  county  commissioners,  and  which  it  was  necessary 
for  them  to  enter  before  they  could  act.  The  board  passed 
upon  them  and  issued  the  bonds,  asserting  by  the  recitals 
that  they  were  issued  "  in  pursuance  of  and  in  accordance 
with  the  act  of  the  legislature."  Thus  the  plaintiff  below  took 
them  without  knowledge  of  any  irregularities  in  the  process 
through  which  the  legislative  authority  was  exercised,  and  re- 
lying upon  the  assurance  given  by  the  board  that  the  bonds 
had  been  issued  in  accordance  with  the  law.  In  his  hands, 
therefore,  they  were  valid  instruments.* 

^  Humboldt  Tp.  v.  Long,  92  U.  S.       ^  Marcy  v.  Township  of  Oswego,  92 
642.  U.  S.  637;   Humboldt  Tp.  v.  Long,  92 
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A  municipality  must  have  legislative  authority  to  subscribe 
to  the  capital  stock  of  a  bridge  company  before  its  officers  can 
bind  the  body  politic  to  the  payment  of  bonds  purporting  to  be 
issued  on  that  account.  Municipal  oflficers  can  not  right- 
fully dispense  with  any  of  the  essential  proceedings  which 
the  legislature  has  prescribed  for  the  purpose  of  investing  them 
with  power  to  act  in  the  matter  of  such  a  subscription.  If  they 
do,  the  bonds  they  issue  will  be  invalid  in  the  hands  of  all 
who  can  not  claim  protection  as  bona  fide  holders.  To  be  a 
bona  fide  holder  one  must  be  himself  a  purchaser  for  value 
without  notice,  or  the  successor  of  one  who  was.  Every  man 
is  chargeable  with  notice  of  that  which,  after  being  put  upon 
inquiry,  he  might  have  ascertained  by  the  exercise  of  reason- 
able diligence.  Every  dealer  in  municipal  bonds,  which  upon 
their  face  refer  to  the  statute  under  which  they  were  issued,  is 
bound  to  take  notice  of  the  statute  and  all  its  requirements. 
And  where  the  law  provides  that  a  statute  authorizing  the  issue 
of  municipal  bonds  should  not  take  effect  until  after  its  publi- 
cation in  a  certain  paper,  the  law  charges  the  purchaser  with 
knowledge  of  the  time  when  the  statute  went  into  effect. 
Where  the  bonds  sued  upon  carry  on  their  face  unmistakable 
evidence  that  the  forms  of  the  law  under  which  they  purport 
to  have  been  issued  have  not  been  complied  with,  they  are 
void.  Thus,  under  a  statute  passed  by  the  legislature  of  Kan- 
sas, certain  bonds  were  issued,  and  the  act  under  which  the 
bonds  were  issued  was  recited  in  the  bonds.  The  act  was 
passed  and  approved  March  1,  1872,  but  was  not,  by  its  terms, 
to  go  into  effect  until  after  its  publication  in  the  ' '  Kansas 
Weekly  Commonwealth."  Of  this  every  purchaser  of  the 
bonds  had  notice,  because  it  was  part  of  the  statute  he  was 
bound  to  take  notice  of.  A  purchaser  would,  therefore,  be  put 
upon  inquiry  as  to  the  time  of  publication,  and  by  reasonable 
diligence  could  have  ascertained  that  this  did  not  take  place 
until  March  21.  This  being  the  case,  the  law  charges  him 
with  the  knowledge  that  the  statute  did  not  go  into  effect  until 
that  date.  The  statute  further  provided  that  no  bonds  could 
be  issued  under  its  authority  until  the  question  or  issue  had 

U.  S.  642.    See,  also,  Board,  etc.,  of  Madison  County  i>.  Brown,  67  Miss.  684. 
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been  submitted  to  the  legal  voters  of  the  town  at  an  election, 
of  which  thirty  days'  notice  had  been  given,  and  at  which  a 
majority  of  the  votes  should  be  in  favor  of  the  measure. 
These  bonds  bore  date  April  15, 1872,  and,  pursuant  to  the  ex- 
press requirements  of  the  act,  contained  a  statement  of  the 
purpose  for  which  they  were  issued,  a  reference  to  the  act 
under  which  they  were  issued,  and  the  result  of  the  vote 
of  the  inhabitants  on  the  question  of  their  issuance,  which 
was  stated  to  have  been  taken  April  8,  1872.  No  valid  notice 
of  an  election  could  be  given  until  the  act  went  into  effect, 
because  until  then  no  officer  of  the  township  had  authority 
to  designate  the  time  or  place  of  holding  it.  These  bonds, 
therefore,  carried  upon  their  face  unmistakable  evidence  that 
the  forms  of  law  under  which  they  purported  to  have  been 
issued  had  not  been  complied  with,  because  thirty  days  had 
not  elapsed  between  the  time  the  law  took  effect  and  the  date 
of  the  election.' 

Bonds  issued  by  a  municipality  under  legislative  authority, 
and  in  payment  of  its  subscription  to  the  stock  of  a  railroad 
company,  after  a  majority  of  the  voters  of  the  county  had  at 
an  election  voted  in  favor  of  subscribing  for  the  stock  and  issu- 
ing the  bonds,  recited,  on  their  face,  the  wrong  statute,  but 
also  stated  that  they  were  issued  ' '  in  pursuance  to  a  vote  of 
the  electors  of  the  municipality  of  September  13,  1869."  The 
statute  in  force  required  that  at  least  thirty  days'  notice  of  the 
election  should  be  given,  and  made  it  the  duty  of  the  board  of 
county  commissioners  to  subscribe  for  the  stock  and  issue  the 
bonds,  after  such  assent  of  the  majority  of  the  voters  had  been 
given.  In  a  suit  against  the  board  on  coupons  due  on  the 
bonds,  brought  by  a  bona  fide  holder  of  them,  it  appeared,  by 
record  evidence,  that  the  board  made  an  order  for  an  election 
thirty-three  days  before  it  was  held,  and  had  canvassed  the  re- 
turns and  certified  that  there  was  a  majority  of  the  voters  in 
favor  of  the  proposition,  and  had  made  such  vote  the  basis  of 
their  action  in  subscribing  for  the  stock  and  issuing  the  bonds 

McClureo.  Township  of  Oxford,  94    ford,  16   Kan.  72;    Town  of    South 
U.  S.  429 ;  George  v.  Township  of  Ox-    Ottawa  v.  Perkins,  94  TJ.  S.  260. 
MuN.  Sb.— 17 
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to  the  company.  It  was  held  that  the  statement  in  the  bonds 
as  to  the  vote  was  equivalent  to  a  statement  that  the  vote  was 
one  lawful  and  regular  in  form,  and  such  as  the  law  then  in 
force  required  as  to  prior  notice,  and  that  the  issue  or  use  of 
the  bonds  not  having  been  enjoined  for  two  years  and  a  half, 
between  the  day  of  election  and  the  time  the  company  parted 
with  the  bonds  for  value,  and  the  county  having  for  ten  years 
paid  the  interest  annually  on  the  bonds,  it  was  estopped  as 
against  the  plaintiff  from  defending  on  the  ground  of  improper 
notice  of  the  election.  Evidence  by  the  defendant  to  show  less 
than  thirty  days'  notice  of  the  election  could  not  avail.  The 
case  was  within  the  rule  laid  down  in  Coloma  v.  Eaves,  which 
declai-es  that  where  legislative  authority  has  been  given  to  a 
municipality  or  its  officers,  to  subscribe  for  the  stock  of  a  rail^ 
road  company,  and  to  issue  municipal  bonds  in  payment,  but 
only  on  some  precedent  condition,  such  as  the  popular  vote 
favoring  the  subscription,  and  where  it  may  be  gathered  from 
the  legislative  enactment  that  the  officers  of  the  municipalities 
were  invested  with  the  power  to  decide  whether  the  condition 
precedent  has  been  complied  with,  their  recital  that  it  has 
been,  made  in  the  bonds  issued  by  them  and  held  by  a  bona 
fide  purchaser,  is  conclusive  of  the  fact,  and  binding  upon  the 
municipality ;  for  the  recital  is  itself  a  decision  of  the  fact  by 
the  appointed  tribunal.' 

So,  where  the  law  required  twenty-four  days'  notice,  and  a 
petition  signed  by  twenty  persons,  bonds  issued  upon  a  peti- 
tion signed  by  twelve  persons  upon  ten  days'  notice  were  held 
good  in  the  hands  of  bona  fide  holders.* 

§  214.  Rnlings  of  the  state  courts. — Where  a  county  had, 
by  the  legislative  act,  no  authority  to  issue  its  bonds  to  a  rail- 
road company,  unless  upon  the  sanction  of  a  previous  vote, 
after  thirty  days'  notice  to  be  held  for  that  purpose,  the  su- 
preme court  of  Illinois  held,  in  a  direct  proceeding  against  the 
county  to  enjoin  it  from  issuing  its  bonds,  that  although  there 
was  an  election  at  which  a  majority  voted  in  favor  of  the  sub- 

^Townof  Coloma  D.  Eaves,  92  U.S.    113  U.  S.  227;  Dixon  Co.  v.  Field, 
484;    Anderson  Co.  Comrs.  B.  Beal,    111  TT.  S.  83. 

^Eoberts  v-.  BoUes,  101  U.  S.  119. 
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scription,  the  failure  to  give  the  thirty  days'  notice  was  a  fatal 
defect,  and  the  issue  of  the  bonds  was,  therefore,  enjoined. 
The  opinion  of  the  court  was  delivered  by  Mr.  Justice  Thorn- 
ton, who  declared  that  such  municipalities  were  not  created 
with  a  view  to  engage  in  commerce,  or  to  aid  in  the  construc- 
tion of  railways,  but  for  governmental  purposes  only.  When 
they  exercise  the  functions  given  by  the  statute  under  consid- 
eration, the  powers  granted  must  not  only  be  clearly  conferred 
but  strictly  pursued.  If  the  mode  prescribed  for  carrying  into 
effect  the  right  to  issue  bonds  is  not  complied  with  in  all  ma- 
terial matters,  then  the  bonds  should  not  be  issued,  and  thus 
the  tax-payer  will  be  exempt  from  the  imposition  of  illegal 
taxes  and  a  grievous  burden  upon  his  property.  These  prin- 
ciples have  been  so  lavishly  discussed  and  fully  settled  by  this 
court  that  we  need  only  refer  to  some  of  the  cases.' 

When  the  notice  of  an  election  is  given  to  vote  on  the  prop- 
osition for  aid  to  a  railroad,  the  vote  must  be  taken  on  the 
proposition  named  in  the  notice.  Thus,  a  notice  was  given  for 
the  proper  time  and  the  proposition  specified..  One  week  before 
the  election  the  proposition  named  in  the  notice  was  modified, 
and  the  publication  continued  as  modified.  The  publication 
of  the  modified  publication  was  for  one  week  less  than  was  re- 
quired by  the  statute.  In  a  direct  proceeding  to  enjoin  the  is- 
suance of  the  bonds,  the  supreme  court  of  Colorado  held  that 
there  was  no  power  to  issue  bonds  under  such  circumstances, 
therefore  their  issue  was  restrained." 

So,  it  has  been  held  that  an  election  can  be  called  only  by 

'Harding  v.  Rockford,  etc.,  E.  R.  24;    Gaddis  v.  Richland  Co.,  92  111. 

Co.,  65  111.90  (1873);   The  People  v.  119;  Board  of  Supervisors  of  Schuyler 

County  of  Tazewell,  22  111.  147;  Su-  Co.  v.  The  People,  25  111.  181;  Clarke 

pervisors  v.  The  Mississippi  and  Wa-  v.  Board  of  Supervisors  of  Hancock 

bash  R.  R.  Co.,  21  111.  338;  Town  of  Co.,  27  111.  305;  Marshall  Co.  v.  Cook, 

Middleport  ».  ^tna  Life  Ins.  Co.,  82  38    111.  44;    Wiley   u.  The  Town   of 

111.  562;  People  v.  Logan  Co.,  63  111.  Brimfleld,  59  III.  306;  People  v.  Cass 

374;  Williams  ».  Roberts,  88  111.   11;  Co.,   77  IlL  438    (1875).     See,    also, 

People  V.  Oldtown,  88  111.  202;  Clarke  Williams  v.  People,  132  111.  574. 
V.  Board,   etc.,  27  111.  305;  Force  v.        ^Packard  v.   Board,  etc.,    2    Colo. 

Town  of  Batavia,  61  111.  99 ;  Harding  u.  338.     See,  also,  Kansas  City,  etc.  R. 

R.,  R.  I.  &  St.  L.  R.  R.  Co.,  65  111.  90 ;  Co.  v.  Rich  Tp.,  45  Kan.  275,  25  Pac. 

Lippincott  v.  Town  of  Pana,  92  111.  R.  595. 
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the  officers  designated  by  the  law,  and  hence  an  election  or- 
dered by  any  other  person  or  body  is  void,  and  all  acts  grow- 
ing out  of  it  or  performed  under  it  are  also  void.  Bonds 
issued  in  pursuance  of  such  an  election  are  invalid,  and  the 
collection  of  taxes  levied  for  their  payment  will  be  enjoined  in 
a  proper  action.' 

The  supreme  court  of  Wisconsin  has  held,  however,  that  a 
court  of  equity  will  not  cancel  the  bonds  of  a  town  at  the  in- 
stance of  a  tax-payer  for  a  mere  technical  irregularity  in  call- 
ing the  town-meeting  which  directed  their  issue.* 

So  where  the  notice  is  required  to  be  given  by  the  supervisor 
of  the  town  it  may  be  by  an  order  of  the  board  signed  by  their 
clerk.  And  although  the  notice  is  required  to  be  posted  by  the 
town  clerk  or  supervisors,  they  may  authorize  others  to  do  it." 

The  courts  of  Maine  have  held  that  it  is  sufficient  if  the  no- 
tice give,  with  reasonable  certainty,  information  of  the  subject 
matter  to  be  acted  upon.  Thus,  an  article  in  the  warrant  for 
a  town  meeting  ' '  to  see  if  the  town  will  loan  its  credit  to  aid 
in  the  construction  "  of  a  railroad,  was  held  to  be  sufficient.* 

But  the  courts  in  Georgia  have  held  that  a  notice  which  did 
not  state  the  amount  of  the  bonds,  the  rate  of  interest  nor  the 
time  nor  place  of  payment,  but  merely  gave  notice  of  the  time 
of  the  election  and  the  object  of  the  bonds,  was  insufficient  to 
authorize  the  issue  of  the  bonds .° 


Conditions  and  Limitations  as  to  the  Location  and  Completion 

of  Railroads. 

§  215.   The  doctrine  of  the  supreme  court  of  the  United 
States. — Municipal  corporations  have  no  power  to  issue  bonds 

*  Jacksonville,  etc.,  E.  Co.  v.  Vir-  v.  Webster  City,  etc.,  Co.,  75  Iowa 

den,    104   111.    339;    Supervisors    v.  140. 

Schenck,  5Wall.  772.    But  see  Young  'Belfast,  etc.,  E.  R.  Co.  ».  Inhab- 

«.  Webster  City,  etc.,  Co.,  75  Iowal40.  itants  of  Brooks,  60  Me.  568. 

^Sauerhering  ».  Iron  Eidge  Co.,  25  'Bowen    v.    Mayor,    etc.,    Co.,    of 

Wis.  447.  Greensboro,  79  Ga.  709.    See,  also, 

'Lawson  v.  Milwaukee,  etc.,  R.  E.  Cook  v.  City  of  Beatrice,  32  Neb.  80, 

Co.,  30  Wis.  597;    Phillips  ».  Town  of  48  N.  W.  E.  828. 
Albany,  28  Wis.  340.    See,  also.  Young 
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in  aid  of  a  railroad  except  by  legislative  permission ;  the  leg- 
islature, in  granting  permission  to  a  municipality  to  issue  its 
bonds  in  aid  of  a  railroad,  may  impose  such  condition  as  it 
may  choose.  And  where  the  legislature  of  a  state,  in  authoriz- 
ing a  municipality  to  subscribe  for  a  stock  in  a  railroad  com- 
pany and  to  pay  for  the  same  by  an  issue  of  bonds,  prescribes 
that  said  bonds  should  not  extend  beyond  ten  years  frotn  the 
date  of  issuance,  such  limitation  is  a  restriction  on  the  power 
to  issue  bonds.' 

In  order  to  authorize  the  issue  of  bonds  in  aid  of  a  railroad, 
it  is  not  essential  that  the  act  should  designate  by  name  the 
county  or  counties  through  which  the  road  is  to  be  located,  if 
the  route  is  designated  so  as  to  require  the  road  to  run  through 
certain  points,  as  termini  and  along  the  route  ;  and  in  running 
through  these  points  it  may  include  or  omit  certain  counties. 
When  the  company  locates  the  route  through  the  county  of  A, 
and  its  bonds  are  issued,  under  the  provisions  of  the  act  which 
declare  ' '  that  it  shall  be  lawful  for  the  county  court  of  any 
county  in  which  any  part  of  the  route  of  the  railroad  may  be 
to  subscribe  stock  and  issue  bonds,"  the  bonds  issued  are 
valid  ;  the  county  of  A  being  one  of  the  possible  sites,  and  a 
site  ultimately  occupied  in  fact.* 

In  a  subsequent  case  this  doctrine  was  reaffirmed.  The 
proposition  was  to  be  first  submitted  to  the  electors,  and  the 
aid  was  to  be  given  ' '  by  the  commissioners  of  any  county  into, 
through  or  near  which  any  railroad  is  or  may  be  located." 
The  proposition  submitted  was  for  aid  in  constructing  a  railroad 
commencing  at  or  near  Union  Depot,  on  the  south  side  of  and 
near  the  mouth  of  the  Kansas  river,  and  near  Kansas  City ; 
thence  to  Olathe,  Johnson  county  ;  thence  in  a  southerly  direc- 
tion, through  said  county  to  the  southern  boundary  of  the  state  of 
Kansas.  The  road  was  located  through  Johnson  county  and 
the  work  commenced  before  the  bonds  were  issued.  The  court 
was  of  the  opinion  that  the  failure  to  give  the  name  of  the 
railroad  in  the  submission  was  not  a  defect  in  the  proceedings. 
But  if  it  were  a  defect  it  was  a  mere  irregularity,  which  did 

'Barnum  v.  Okolona,  148  U.  S.  393.       "County  of  Callaway  v.  Foster,  93 

U.  S.  567. 
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not  go  to  the  question  of  jurisdiction  of  the  county  commis- 
sioners to  act,  and  did  not  impair  the  validity  of  the  bonds.' 

§  216.  The  rule  in  the  federal  courts. — A  common  condition 
precedent  is  that  the  railroad  shall  be  constructed  within  a 
certain  time,  or  located  at  a  certain  place  or  over  a  certain 
route,  or  that  its  termini  shall  be  established  at  certain  points. 
Thus,  under  a  state  law  authorizing  towns,  cities  and  villages 
to  issue  bonds  in  aid  of  railroads  or  branch  railroads  passing 
through  the  county  in  which  such  towns,  cities  or  villages  are 
situated,  where  the  resolution  of  the  railroad  company  merely 
fixed  the  eastern  point,  but  fixed  no  location,  no  counties 
through  which  the  branch  should  pass,  and  no  western  ter- 
minus, it  was  held  to  be  no  location  of  a  branch  through  a 
county  not  designated,  and  was  wholly  insufficient  to  author- 
ize the  issuing  of  any  bonds  by  a  town  in  such  county.  There 
was  no  authority  to  issue  the  bonds  until  the  whole  extension 
or  branch  was  located.* 

And  where,  by  state  law,  towns,  cities  and  villages  along 
the  lines  of  certain  railroads,  or  interested  in  the  construction 
thereof,  in  any  county  through  which  they  passed,  were  au- 
thorized to  issue  bonds  in  aid  thereof,  it  was  held  that  the 
power  to  so  issue  bonds  was  confined  to  the  town  in  any 
county,  or  near  which  such  railroad  or  its  branches  may  be  lo- 
cated.' 

§  217.  Municipal  aid  bonds,  how  affected  by  a  change  of 
route. — After  a  city  had  voted'  a  donation  of  bonds,  an  act  was 
passed  authorizing  the  railroad  company  to  consolidate  with 
another  company,  and  directing  the  bonds  to  be  delivered  to 
the  new  company.  In  an  action  on  the  bonds  thus  delivered 
it  was  contended  that  the  consolidation  act  authorized  a  change 
of  route  which  would  leave  the  city  off  the  line  of  the  road ;  but 
it  appeared  that  the  road  was  actually  built  through  the  city, 

^Commissioners,  etc.,  ».  Thayer,  94  'Mellen  v.  Town  of  Lansing,  11 
U.  S.  631.  Fed.  R.  820 ;  Thomas  v.  Town  of  Lan- 

"  Mellen    v.    Town  of    Lansing,  11    sing,  14  Fed.  E.  618. 
Fed.  B.  829.  See,  also,  Purdy  s.Town 
of  Lansing,  128  U.  S.  557. 
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according  to  the  conditiou  of  the  subscription.  It  was  held 
that  the  giving  of  an  option  to  change  the  route  did  not  affect 
the  validity  of  the  bonds,  and  that  they  were  properly  deliv- 
ered to  the  consolidated  company.' 

The  laws  of  Alabama  of  1868  authorized  railroads  to  consol- 
idate on  certain  conditions.  The  act  provided  for  the  transfer 
of  all  the  property  and  choses  in  action  of  each  constituent 
company  to  the  consolidated  company.  The  laws  of  Missis- 
sippi of  1871  granted  the  Columbus,  Fayette  and  Decatur  Rail- 
road Company  all  the  privileges,  rights  and  immunities  con- 
ferred by  the  Alabama  act.  The  laws  of  Mississippi  of  1882 
authorized  the  bonds  which  were  payable  to  the  Columbus, 
Fayette  and  Decatur  Railroad  Company  to  be  delivered  to  the 
consolidated  company  under  the  same  limitations  and  restric- 
tions under  which  they  would  have  become  payable  to  such 
payee.  The  laws  of  Mississippi  of  1872  required  the  city  au- 
thorities to  issue  the  bonds  only  when  the  terms  of  subscrip- 
tion were  complied  with.  It  was  held  that  such  city,  in  an 
action  by  an  innocent  holder  of  such  bonds  on  over-due  inter- 
est coupons,  could  not  set  up  as  a  defense  that  the  consolidated 
company  was  authorized  to  build  a  different  road  from  the 
one  originally  chartered,  and  to  leave  such  city  off  its  line  en- 
tirely .'' 

§  218.  The  doctrine  in  Kansas. — In  Kansas,  where  the 
issuing  of  township  bonds  or  warrants  to  a  railroad  company 
is  dependent  upon  the  condition  that  the  company  shall  build 
or  cause  to  be  built,  and  have  in  operation,  with  cars  running 
thereon,  by  lease  or  otherwise,  its  railroad  from  a  certain  city 
therein  named,  at  or  near  the  depot  of  another  railroad  com- 
pany in  the  city,  the  supreme  court  of  that  state  held  that  the 
building  of  its  road  within  one  hundred  and  eleven  and  one- 
half  feet  of  the  limits  of  the  city  and  an  arrangement  by  it  with 
the  other  railroad  company,  whose  road  it  intersected  at  that 
point,  for  the  running  of  its  trains  over  the  road  from  its  inter- 

1  Maj'or,  etc.,  v.  Deniaon,  69  Fed.        ^  Denison  v.  City  of  Columbus,  62 
E.  59.     See,  also,  Cantillon  v.   Du-    Fed.  K.  775. 
buque,  etc.,  E.  Co.,  78  Iowa  48. 
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section  to  its  depot  within  the  city,  and  the  operation  of  the 
road  from  the  depot  in  the  city,  over  its  entire  line,  would  be 
regarded  as  a  substantial  compliance  with  the  conditions.' 

So,  a  condition  in  a  vote  of  bonds  thai  the  railroad  company 
should  establish  and  maintain  a  division  terminus  at  a  point 
situated  between  two  named  cities  was  held  to  be  complied 
with  where  the  terminus  was  established  at  a  point  on  the  line 
of  the  road  between  the  two  cities  a  few  rods  off  from  a  direct 
line  between  them.' 

A  county  had  voted  aid  to  a  railroad  company  in  payment  of 
its  subscription  to  its  capital  stock,  upon  the  condition,  among 
others,  that  the  railroad  company  should  receive  the  bonds 
when  its  road  was  "built  of  standard  gauge,  and  completed  as 
first  class,  and  in  operation  by  lease  or  otherwise."  It  was  held 
that  to  entitle  the  railroad  company  to  receive  the  bonds  of  the 
county,  its  road,  if  constructed  according  to  the  terms  of  the 
contract,  need  not  have  been  perfect  in  every  respect  at  the 
prescribed  date  for  its  completion,  but  it  should  have  been 
completed  and  in  operation  at  that  date,  in  such  a  manner  that 
it  might  be  properly  and  regularly  used  for  the  purpose  of 
transporting  freight  and  passengers.' 

The  fact  that  a  portion  of  the  act  providing  for  a  certain 
disposition  of  taxes  levied  upon  the  railroad  property,  is  uncon- 
stitutional, does  not  necessarily  invalidate  the  other  portions  of 
the  statute,  or  render  the  entire  proceedings  a  nullity,  or  pre- 
vent the  county  commissioners  from  subscribing  to  the  stock 
and  issuing  the  bonds.' 

§  219.  The  rule  in  Nebraska. — In  Nebraska  a  number  of 
persons  who  signed  a  petition  for  the  calling  of  an  election  to 
vote  the  issue  of  bonds  by  a  certain  township  in  aid  of  a  rail- 
road, as  authorized  by  the  laws  of  that  state,  were  induced  to 

'  Chicago,  etc.,  E.  E.  Co.  v.  Make-  Matlock,  67  Ind.  99 ;  Lamb  v.  Ander- 

peace,  44  Kan.  676,  24  Pac.  E.  1104.  son,  54  la.  190 ;  Railroad  Company  r. 

'Chicago,  etc.,  R.  E.  Co.  c.  Harris  Thompson,  24  Kan.   170;  Winter  r. 

(Kan.),  30  Pac.  E.  456.  Muscogee  Eailroad  Co.,  11  Ga.  438. 

'Southern  Kansas  &  Panhandle  E.  ^Turner  v.  Comrs.  of  Woodson  Co., 

E.  Co.  V.  Towner,  41  Kan.  72 ;  Brocaw  27  Kan.  314. 
V.  Board,  etc.,  73  Ind.  543 ;  Freeman  v. 
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sign  such  petition  upon  the  representation  on  behalf  of  the  rail- 
road company  that  the  road  would  locate  a  depot  on  a  certain 
section  of  land  designated  in  the  petition.  Subsequently  it 
was  voted  that  the  bonds  be  issued  and  the  depot  was  located 
on  an  adjoining  section.  The  petition  stated  that  the  depot 
should  be  located  on  section  sixteen.  After  it  was  voted  that 
the  bonds  should  be  issued  the  depot  was  located  on  section 
seventeen.  It  was  held  that  the  aggrieved  petitioners  were  en- 
titled to  have  the  issue  of  the  bonds  enjoined  on  the  ground  of 
false  representation.' 

Where  the  precinct  bonds  of  a  railroad  company  provided 
that  they  should  be  issued  "when  said  road  shall  be  graded, 
tied  and  ironed,  and  completed  ready  for  the  running  of  trains, 
and  trains  running  thereon,  etc.,  on  or  before  the  first  day  of 
January,  1880,"  it  was  held  that  the  company,  on  compliance 
with  these  conditions  within  the  time  specified,  was  entitled  to 
the  bonds. ^ 

§  220.  The  doctrine  in  Minnesota. — In  Minnesota  under  the 
laws  of  1869,  it  was  held  that  the  bonds  need  not  be  issued 
before  the  completion  of  the  work.  The  act  clearly  contem- 
plates that  the  road  is  to  be  built  after  the  determination  of 
the  question  as  to  the  issue  of  the  bonds  by  the  decision  of  the 
council  and  ratification  by  the  people.  The  formal  execution 
and  delivery  and  disposal  of  the  bonds  which  constitute  the 
evidences  of  such  indebtedness  were  comparatively  unimportant 
matters  that  might  very  properly  be  left,  as  they  were  by  the 
act,  subject  to  the  future  agreement  between  the  company  and 
the  council." 

A  condition  precedent  to  the  issue  of  bonds  that  a  railway 
company  shall,  before  a  certain  specified  time,  "have  com- 
pleted, ironed,  and  equipped  its  line  of  road  from  the  village 
of  W.  to  the  city  of  M.  and  have  the  same  in  operation  for  the 
transportation  of  passengers  and  freight,"  has  been  held  to  be 

'  Wullenbalier  v.  Dunigan,  30  Neb.  339 ;  Chamberlain  v.  The  Painesville, 
377,  47  N.  W.  Eep.  420.  etc.,  Railroad,  15  Ohio  St.  225. 

'  Towneend  v.  Lamb,  14  Neb.  324 ;  '  Warsop  v.  City  of  Hastings,  22 
State,  etc.,  v.  Nodaway  Co.,  48  Mo.    Minn.  437;  State  v.  City  of  Lake  City, 

25   Minn.  404. 
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substantially  complied  with  by  so  constructing  a  road  within  a 
quarter  of  a  mile  of  the  village  of  W.  and  from  that  point  en- 
tering the  town  on  another  road  and  using  its  depot.' 

A  city  voted  to  issue  bonds  in  aid  of  a  railroad  provided 
the  terminus,  general  ofl&ces  and  headquarters  should  be  located 
in  said  city.  The  supreme  court  held  that  the  location  of  the 
operating  headquarters  of  the  road  must  be  established  there 
before  the  city  would  be  compelled  by  mandamus  to  issue  the 
bonds.^ 

§  221 .  The  doctrine  in  Missouri. — In  Missouri  it  has  been  held 
that  when  the  inhabitants  of  a  township  vote  a  subscription  on 
condition  that  a  railroad  shall  be  built  and  a  depot  constructed 
within  a  mile  of  the  town,  it  is  no  excuse  that  the  non-com- 
pliance was  at  the  request  of  the  inhabitants.  The  power  of 
the  voters  was  exhausted  at  the  polls,  and  any  subsequent 
action  was  without  authority.' 

But  it  has  been  held  that  if  the  time  within  which  the  road 
is  to  be  completed  is  not  made  the  essence  of  the  contract,  the 
municipality  will  not  be  released  if  it  actually  received  the 
benefits  sought  by  the  subscription  in  aid  of  the  railroad.* 

§  222.  The  rale  in  Illinois. — In  a  case  in  Illinois  the  loca- 
tion of  the  road  was  one  of  the  conditions  upon  which  bonds 
were  to  be  issued,  and  the  bonds  were  placed  in  the  hands  of 
a  depository  to  be  delivered  when  the  conditions  were  complied 
with.  The  route  was  located  as  prescribed  in  the  statute,  and 
upon  a  certificate  of  the  proper  officials  as  to  such  location, 
one-tenth  of  the  bonds  were  delivered  ;  but  subsequently  the 
route  was  relocated.  The  issue  of  the  remaining  nine-tenths 
of  the  bonds  was  restrained  on  the  ground  that  the  officers 
were  held  to  be  estopped  by  the  first  location,  which  was  the 
condition  of  the  issue  of  the  bonds  in  the  hands  of  the  depos- 
itory.' 

1  State  V.  Town  of  Clark,  23  Minn.  '  State  v.  County  Ct.  of  Daviess  Co., 

42?;  Stockton,  etc.,  R.  E.  Co.   v.  City  64  Mo.  30. 

of  Stockton,  51  Cal.  338 ;  Mo.  Pac.  E.  *  Kansas  City  E.  E.   Co.  v.  Alder- 

E.  Co.  V.  Tygard,  84  Mo.  263;  People  man,  47  Mo.  359. 

V.  Holden,  82  111.  93.  *  Alley  v.  Adams  Co.,  76  111.  101. 

'  State  V.  Minneapolis,  32  Min.  501. 
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The  same  court  has  also  held  that  the  running  of  trains  over 
the  road  of  another  company  for  a  distance  of  five  miles  under 
a  lease  which  is  liable  to  be  terminated  on  one  year's  notice,  is 
not  a  substantial  compliance  with  the  law  authorizing  the  aid.' 

§  223.  The  rale  in  New  York.— In  New  York  it  was  held 
that  under  the  laws  of  1871  the  whole  extension  or  branch  of 
the  road  must  be  located  before  the  bonds  of  the  town  could  be 
issued.  It  is  not  enough  that  a  location  be  made  through  a 
particular  county.  So  that  even  though  the  map  filed  could 
be  regarded  as  the  location  of  so  much  of  the  western  extension 
as  was  to  pass  through  Tompkins  county,  there  would  be  no 
authority  for  issuing  the  bonds  until  the  whole  extension  of 
the  branch  could  be  located.  And  the  board  of  directors  were 
required  to  adopt  an  entire  route  as  feasible  and  favorable  be- 
fore the  town  could  issue  its  bonds  in  aid  thereof.' 

§  224.  The  mle  in  Indiana. — In  Indiana  a  railroad  company 
does  not  forfeit  its  right  to  a  township  donation  by  a  failure  to 
complete  its  road  within  the  time  prescribed,  where  the  pre- 
scribed expenditure  has  been  made  within  the  township  limits. 
Nor  can  the  collection  of  a  special  tax  to  pay  the  donation  be 
enjoined,  unless  the  county  commissioners  have  declared  a  for- 
feiture.' 

§  225.  The  rule  in  Pennsylyania. — In  Pennsylvania  it  has 
been  held  that  when  the  authority  to  subscribe  is  contained  in 
the  charter  of  the  railway  company,  which  also  provides  that 
the  road  shall  be  completed  within  a  certain  time,  the  right  to 
subscribe  does  not  expire  at  the  expiration  of  that  time,  and  if 
the  legislature  extends  the  time  for  completion  the  authority  is 
also  extended.' 

§  226.  The  mle  in  Iowa. — In  Iowa  it  has  been  held  that  the 
suspension  of  work  on  a  road  for  nearly  four  years  will  not 

'People  V.  Town  of  Clayton,  88  111.  ford  512, 11  Fed.  E.  820;  Thomas  v. 

45.  Town  of  Lansing,  21  Blatchford  119. 

'  Mellen  v.  Lansing,  20  Blatchford  '  Nixon  v.  Campbell,  106  Ind.  47. 

(U.  S.)  278;  People  v.  Morgan,  55  N.  *  Commonwealth  ».  Pittsburg,  41  Pa. 

Y.  587 ;  Mellen  v.  Lansing,  19  Blatch-  St.  278. 


268  MUNICIPAL    SECURITIES.  §  227 

necessarily  work  a  forfeiture  of  municipal  aid  to  the  railroad 
company.' 

Limitations  as  to  the  Amount,  Time  of  Payment  and 
Sale  of  Bonds. 

§  227.  Limitations  upon  the  amount  of  bonds  voted. — Among 
the  limitations  upon  the  exercise  of  the  power  to  issue  bonds 
one  not  unfrequently  provided  is  that  the  amount  voted  or 
issued  shall  not  exceed  a  specified  proportion  of  the  taxable 
property  of  the  municipality  or  such  a  sum  as  will  require  a 
greater  levy  of  taxes  than  a  specified  rate  on  the  taxable  prop- 
erty to  pay  the  annual  interest  on  the  bonds.  Peremptory 
constitutional  provisions  that  municipalities  shall  not  issue 
bonds  exceeding  a  specified  percentage  on  the  value  of  the  tax- 
able property  within  the  municipality,  to  be  ascertained  by  the 
oflicial  assessments  or  valuation  for  the  purpose  of  taxation, 
are  regarded  by  the  supreme  court  of  the  United  States,  as 
well  as  by  the  state  tribunals,  as  fixing  a  limit  beyond  which 
the  power  to  issue  bonds  can  not  be  legislatively  conferred ; 
and  the  supreme  court  holds  that  if  bonds  be  issued  in  excess 
of  such  limit,  they  are  void  in  the  hands  of  bona  fide  holders, 
notwithstanding  a  recital  therein  that  they  are  issued  under 
and  in  pursuance  of  the  constitution  of  the  state,  inasmuch  as 
such  recitals  will  not  estop  the  municipality  from  showing  that 
the  bonds  were  issued  in  violation  of  the  constitutional  liinita- 
tion." 

In  the  case  of  Merchants'  Bank  v.  Bergan  County,  bonds 
were  voted  to  the  amount  of  two  hundred  and  fifty  thousand 
dollars,  but  the  presiding  judge  and  clerk  of  the  county  court 
issued,  without  power  to  do  so,  bonds  in  excess  of  that 
amount.     The  bonds  contained  no  recital  on  their  face  as  to 

'  Merrill  v.  Welsher,  50  Iowa  61.  Sherman  Co.  y.  Simons,  109  U.  S.  735 ; 

^  In  a  previous  chapter  we  have  con-  New  Providence  v.  Halsey,  117  TJ.  S. 

sidered  and  discussed  the  subject  of  336 ;    Daviess  Co.  v.  Dickinson,  117 

constitutional     limitation    upon   the  U.  S.  657 ;  Merchants'  Bank  v.  Bergen 

power  to  create  indebtedness.    Marcy  Co.,  115  U.  S.  384 ;  1  Dillon  on  Munic. 

V.  Township  of  Oswego,  92  TJ.  S.  637;  Corp.,  §§527  and  329a. 
Humboldt  Tp.  v.  Long,  92  U.  S.  642; 
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the  act  under  which  they  were  issued.  But  each  boud  had  a 
certificate  thereon  signed  by  the  county  judge  only  that  it  was 
issued  as  authorized  by  the  statute  ( naming  it)  and  by  order 
of  the  county  court  in  pursuance  thereof.  It  was  held  that  the 
bonds  in  excess  of  the  two  hundred  and  fifty  thousand  dollars 
were  void  even  in  the  hands  of  bona  fide  holders  for  value,  for 
want  of  power  to  issue  them,  and  that  the  county  was  not 
estopped  ;  that  the  bonds  to  the  amount  of  two  hundred  and 
fifty  thousand  dollars  which  were  valid  were  the  bonds  which 
were  first  delivered.' 

The  supreme  court  of  Nebraska  has  held  that  where  the 
constitution  limits  the  amount  of  bonds  which  may  be  issued, 
the  vote  to  issue  bonds  in  excess  of  such  constitutional  limit 
confers  no  power  to  issue  bonds.  It  does  not  operate  to  entitle 
the  railroad  company  to  the  amount  which  might  have  been 
legally  issued.^ 

§  228.  Illustrations  of  this  subject. — A  case  arose  in  the 
supreme  court  of  the  United  States  from  the  eastern  district  of 
Arkansas  involving  the  construction  of  the  statute  of  that  state 
authorizing  counties  to  subscribe  stock  in  aid  of  railroads  un- 
der such  limitations  and  restrictions,  and  upon  such  condi- 
tions, as  the  county  court  may  require,  and  the  president  and 
directors  of  such  company  may  approve,  provided  that  the 
amount  of  such  subscription  shall  not  exceed  one  hundred 
thousand  dollars,  and  the  consent  of  the  inhabitants  of  such 
county  to  such  subscription  shall  be  first  obtained.  Then  the 
act  prescribes  the  manner  in  which  the  bonds  are  to  be  issued. 
Under  this  act  a  county  subscribed  a  hundred  thousand  dollars 
for  the  stock  of  a  certain  railroad  company  and  one  hundred 
thousand  dollars  to  the  stock  of  another  railroad  company, 
both  subscriptions  being  made  by  virtue  of  a  single  election 
being  held  in  that  county  for  that  purpose.  Bonds  were  issued 
for  the  amount  of  each  subscription  of  one  hundred  thousand 
dollars,  aggregating  two  hundred  thousand  dollars.     Suit  was 

'Buchanan  v.  Litchfield,  102  U.  S.  Hedges  v.  Dixon  Co.,  150  U.  S.  182. 
278;  Dixon  Co.  v.  Field,  111  U.  S.  83 ;  "Reineman  v.  Covington  R.  R.  Co., 
Chaffee  Co.  v.  Potter,  142  U.  S.  355;    7  Neb.  310. 
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brought  to  recover  the  amount  of  certain  coupons,  some  of 
which  were  attached  to  bonds  issued  to  one  of  the  railroad 
companies  and  some  of  which  were  attached  to  those  issued  to 
the  other  company.  The  complaint  alleged  that  the  plaintiff 
was  the  purchasenand  bona  fide  holder  of  the  coupons  for  value. 
The  county  put  in  a  plea  setting  up  the  fact  of  the  single  elec- 
tion in  reference  to  both  subscriptions,  and  the  amount  of  stock 
subscribed  and  bonds  issued  for  each  road.  This  plea  being 
demurred  to,  the  question  was  raised,  whether  the  two  sub- 
scriptions, amounting  in  the  aggregate  to  two  hundred  thou- 
sand dollars,  were  ultra  vires  of  the  county  under  the  proviso 
that  the  amount  of  such  subscription  shall  not  exceed  a  hun- 
dred thousand  dollars.  The  circuit  court  of  the  United  States 
for  the  eastern  district  of  Arkansas  sustained  the  demurrer  and 
gave  judgment  to  the  plaintiff,  thus  upholding  the  validity  of 
the  bonds.  The  case  was  appealed  to  the  supreme  court  of  the 
United  States,  and  the  judgment  of  the  lower  court  was  af- 
firmed. The  opinion  of  the  court  was  delivered  by  Mr.  Justice 
Bradley,  who  said:  "We  do  not  well  see  how  a  different  de- 
cision could  have  been  made.  The  state  did  not  restrict  the 
county  to  a  single  subscription.  The  language  is  :  'Any  coun- 
ty in  this  state  may  subscribe  to  the  stock  of  any  railroad  in 
this  state,  *  *  *  and  may  issue  bonds  for  the  amount, 
etc.,  provided  that  the  amount  of  such  subscription  shall  not 
exceed  a  hundred  thousand  dollars.'  That  is,  the  power  to 
subscribe  is  general,  but  no  subscription  shall  exceed  one  hun- 
dred thousand  dollars.  The  meaning  might  have  been  more 
distinctly  expressed  by  using  the  plural,  '  any  railroads,'  and 
making  the  proviso  to  read,  '  the  amount  of  such  subscription 
shall  not  exceed  a  hundred  thousand  dollars  to  any  one  rail- 
road ;'  but  the  same  sense  is  sufficiently  indicated  by  the  words 
actually  employed.  The  power  given  is  a  power  given  to  sub- 
scribe to  any  railroad.  This  includes  all  railroads  in  the  state, 
without  restriction.  A  subscription  to  one  does  not  extinguish 
the  power  of  subscribing  to  any  other  railroad ;  otherwise  a 
subscription  of  a  hundred  thousand  dollars  to  one  railroad 
would  exhaust  the  power,  for  the  argument  is  based  upon  the 
idea  that  a  single  exercise  of  the  power  exhausts  it  and  leaves 
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the  county  functus  oificii.  It  may  be  said  that  such  a  construc- 
tion might  lead  to  disastrous  consequences  by  opening  the  door 
to  subscriptions  to  a  ruinous  amount.  But  no  subscription  can 
be  made  without  an  election  in  favor  of  it.  The  law  simply 
meant  to  give  the  county  full  liberty  on  the  subject,  limiting 
only  the  amount  of  a  single  subscription.  That  the  limitation 
contained  in  the  proviso  has  reference  to  a  single  subscription 
only  is  apparent  from  a  bare  reading  of  the  context.  Omitting 
the  surplus  words,  the  section  reads  thus  :  'Any  county  in 
this  state  may  subscribe  to  the  stock  of  any  railroad  in  this 
state,  and  issue  bonds  therefor ;  provided  that  the  amount  of 
such  subscription  (that  is,  the  subscription  to  any  railroad) 
shall  not  exceed  a  hundred  thousand  dollars. '  Here  the  words, 
any  railroad,  are  used  distributively,  including  all  railroads 
taken  severally ;  and  the  limitation  has  reference  to  the  sub- 
scription to  any  railroad,  that  is,  to  any  one  railroad  taken  sep- 
arately. Had  the  legislature  desired  to  limit  the  power  of  sub- 
scriptions to  one  hundred  thousand  dollars,  the  natural  and 
appropriate  mode  of  doing  so  would  have  been  either  to  limit 
the  county  to  one  subscription  not  to  exceed  one  hundred  thou- 
sand dollars,  or  to  provide  that  the  amount  of  its  subscription 
shall  not,  in  the  aggregate,  exceed  one  hundred  thousand  dol- 
lars. Neither  of  these  things  was  done.  As  the  law  stands, 
it  confers  a  general  power  to  subscribe  to  the  stock  of  any  rail- 
road in  the  state  for  any  amount  not  exceeding  one  hundred 
thousand  dollars." ' 

Where  a  municipal  corporation  is  authorized  to  make  dona- 
tions or  to  borrow  money  to  an  unlimited  extent,  when  in- 
structed to  do  so  by  a  popular  vote,  and  further  to  issue  bonds 
to  fund  any  indebtedness  existing  or  to  be  created,  it  has  power 
to  agree  to  give  its  obligations  upon  conditions.'' 

§  229.  Limitations  upon  tlie  power  of  tlie  sale  of  bonds  in 
aid  of  railroads. — The  act  of  the  legislature  of  the  state  of 
Pennsylvania  of  1853,  authorizing  municipal  aid  to  railroad 
companies,  contained  this  provision:     "That  the  amount  of 

'  County  of   Chicot   v.  Lewis,    103       "  Converse  v.  City  of  Fort  Scott,  92 
XJ.  S.  164.  U.  S.  503. 
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subscription  by  any  county  shall  not  exceed  ten  per  cent,  of 
the  assessed  valuation  thereof  ;  and  that  before  any  such  sub- 
scription is  made,  the  amount  thereof  shall  be  fixed  and  deter- 
mined by  one  grand  jury  of  the  proper  county  and  approved 
by  the  same;  upon  the  report  of  such  grand  jury  being  filed, 
the  county  commissioners  may  carry  the  same  into  effect  by 
making,  in  the  name  of  the  county,  the  subscription  so  directed 
by  the  grand  jury,  provided,  that  whenever  bonds  of  the  re- 
spective counties  are  given  in  payment  of  the  subscriptions, 
the  same  shall  not  be  sold  by  said  railroad  company  at  less 
than  par  value,  and  no  bonds  shall  be  in  less  amount  than  a 
hundred  dollars,  and  such  bonds  shall  not  be  subject  to  taxa- 
tion until  the  clear  profits  of  said  railroad  shall  amount  to  six 
per  cent,  upon  the  cost  thereof,  and  that  all  subscriptions  made 
are  to  be  made  in  the  name  of  any  county  shall  be  held  and  be 
valid,  if  made  by  a  majority  of  the  commissioners  of  the  respec- 
tive counties."  The  supreme  court  of  the  United  States  in 
construing  the  proviso,  "that  whenever  bonds  of  the  respective 
counties  are  given  in  payment  of  the  subscription  the  same 
shall  not  be  sold  by  said  railroad  company  at  less  than  par," 
held  that  the  limitation  upon  the  company  that  it  could  not 
sell  the  bonds  of  the  county  at  less  than  par  after  it  had  taken 
them  in  payment  of  the  subscription,  had  no  other  meaning 
than  this :  that  it  should  not  so  sell  them  at  the  expense  of 
the  county,  causing  any  loss  to  it  less  than  their  par  value, 
as  they  were  payable  to  the  company  at  par  in  twenty  years, 
with  an  annual  interest  of  six  per  cent.' 

§  230.  Limitations  upon  the  time  and  manner  of  payment  of 
railway  aid  bonds. — It  is  a  well  settled  doctrine  in  the  supreme 
court  of  the  United  States,  as  we  have  heretofore  shown,  that 
municipal  corporations  have  no  power  to  issue  bonds  in  aid  of 

'  Woods  o.  Lawrence  Co.,  1  Black  the    coupons    to    recover   their   par 

386.     And  this  same  case  holds  that  value  is  not  affected  by  the  fact  that 

where  the  law  authorizing  the  issue  the  railroad  company  to  whom  they 

of   bonds  by  a  county  required  that  were  given   paid   them  out  to  con- 

the  railroad  company  should  not  sell  tractors  for  sixty-four  cents  on  the 

them  at  less  than  par  value,  the  right  dollar, 
of   the  holder  of   these   bonds  and 
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a  railroad,  except  by  legislative  permission ;  that  the  legis- 
lature, in  granting  permission  to  a  municipality  to  issue  its 
bonds  in  aid  of  a  railroad,  may  impose  such  conditions  as  it 
may  choose ;  and  that  such  legislative  permission  does  not 
carry  with  it  authority  to  execute  negotiable  bonds,  except  sub- 
ject to  the  limitations  and  conditions  of  the  enabling  act.' 
Accordingly,  where  the  legislature  of  a  state,  in  authorizing  a 
municipality  to  subscribe  for  stock  to  a  railroad  company,  and 
to  pay  for  the  same  by  an  issue  of  bonds,  prescribed  that  such 
bonds  should  not  extend  beyond  ten  years  from  the  date  of 
issuance,  it  was  held  by  the  supreme  court  of  the  United 
States  that  such  a  limitation  is  a  restriction  on  the  power  to 
issue  bonds.* 

§  231.  Illustrations  of  this  subject. — The  act  of  the  Kansas 
legislature  of  March,  1872,  expressly  authorized  the  issue  of 
bonds,  "  to  aid  in  the  construction  of  railroads  or  water  power, 
by  donations  thereto,  or  the  taking  of  stock  therein,  or  for 
other  works  of  internal  improvement."  Pursuant  to  this  act 
bonds  were  issued  by  Rock  Creek  Township  to  aid  in  the  con- 
struction of  depots  and  sidetracks  by  the  Atchison,  Topeka  and 
Santa  Fe  Railroad  Company  in  said  township.  In  an  action 
upon  certain  interest  coupons,  which  were  attached  to  the 
bonds,  the  question  arose  in  the  circuit  court  for  the  District 
of  Kansas  whether  the  bonds  were  void,  for  the  reason  that 
they  were  made  payable  thirty  years  and  thirty-five  days  from 
their  date  of  execution  therein  written,  although  only  drawing 
interest  for  the  last  thirty  years  of  said  time.  The  circuit  court 
held  that  the  bonds  were  valid.  The  case  was  taken  before 
the  supreme  court  of  the  United  States  and  the  judgment  of 
the  lower  court  was  affirmed.  The  court  held  that  the  act  au- 
thorizing their  issue  provided  that  the  bonds  should  be  payable 
in  not  less  than  five  nor  more  than  thirty  years  from  the  date 
thereof,  with  interest  not  to  exceed  ten  per  cent,  per  annum, 

■  Sheboygan  Co.  v.  Parker,  3  Wall.  U.  8.400;  Youngo.  Clarendon Tp.,  132 
93;  Wells  v.  Superyisors,  102  U.  S.    U.S. 346. 

625;    Claiborne  Co.   v.   Brooks,  111       "  Barnum  ».  Town  of  Okolona,148  TJ. 

S.393. 
MiTN.  Se.— 18 
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all  in  the  discretion  of  the  officers  issuing  the  same.  The 
bonds  issued  were  dated  September  10,  1872,  made  payable 
thirty  years  from  the  15th  day  of  October,  1872,  with  interest 
thereon  from  that  time  at  the  rate  of  seven  per  cent.  When 
they  were  delivered  to  the  railroad  company  does  not  appear, 
though  they  were  not  registered  by  the  Auditor  of  State  until 
October  17,  1872.  They  were  thus  practically  thirty-year 
bonds,  bearing  a  less  rate  of  interest  than  the  rate  authorized. 
Their  legal  effect  is  precisely  what  it  would  have  been  had  the 
date  inserted  been  October  15  instead  of  September  10,  1872. 
Substantially,  therefore,  the  legislative  direction  was  followed.' 

Where  a  statute  authorizing  the  issue  of  railroad  bonds  pro- 
vides that  they  are  not  to  mature  at  an  earlier  period  than 
thirty  years,  a  condition  in  them  that  upon  the  failure  to  pay 
any  installment  of  interest  the  principal  shall  immediately 
become  due  is  invalid,  but  it  does  not  avoid  the  remainder  of 
the  contract.'' 

The  constitution  of  New  York,  limiting  a  city  of  over  a  hun- 
dred thousand  inhabitants  from  becoming  indebted  for  any 
purpose  to  an  amount,  including  existing  indebtedness,  of 
more  than  ten  per  cent,  of  the  assessed  value  of  its  real  estate, 
"except  as  herein  otherwise  provided,"  which  exception  in- 
cludes the  issue  of  water  supply  bonds,  but  for  a  term  not  to 
exceed  twenty  years,  does  not  render  void  the  laws  of  1892, 
authorizing  the  city  of  Rochester  to  issue  bonds  for  a  term  of 
fifty  years,  since  the  city,  though,  by  reason  of  its  population, 
subject  to  the  limitation  imposed,  is  not  required  to  avail  itself 
of  the  exception,  where  its  total  indebtedness,  with  the  addi- 
tion of  the  imposed  bonds,  does  not  reach  the  prescribed 
limit,  and,  therefore,  the  proviso  in  respect  to  the  term  of  the 
said  bonds  has  no  application." 

§  232.  Consolidation  or  extinction  of  corporations. — ^The 
supreme  court  of  the  United  States  has  held  that  the  authority 
given  to  municipalities  to  subscribe  to  the  capital  stock  of  a 

'Township  of  Bock  Creek  v.  Strong,  'City  of  Rochester  ».  Quintaid,  20 

96  U.  S.  271;  Comrs.  of  Marion  Co.  v.  N.  Y.  Supp.  396,   65  Hum  460,  32  N. 

Clark,  94  U.  S.  278.  E.  E.  760,  136  N.  Y.  221. 

» Howell  V.  McAdem,  94  U.  S.  463. 
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railroad  company,  and  issue  bonds  therefor,  does  not  become 
extinguished  by  the  subsequent  consolidation  of  that  company 
with  others.  The  authority  may  be  exercised  by  municipal 
officers  when  they  act  in  their  official  capacity  as  the  legal 
representative  of  the  municipality.  And  the  fact  that  the  new 
corporation  belongs  to  another  state  does  not  affect  the  rule.  The 
same  court  has  also  held  that  under  the  municipal  aid  statute 
of  Illinois  a  subscriber  to  stock  in  an  incorporated  railroad 
company  is  released  from  his  subscription  by  a  subsequent 
alteration  of  the  organization  and  purposes  of  the  company, 
only  when  the  alteration  is  a  fundamental  one,  not  contem- 
plated either  by  the  charter  of  the  company  or  the  general 
statutes  of  the  state.'  But  a  vote  of  a  county,  authorizing  a 
subscription  by  the  county  to  the  stock  of  a  railroad  corpora- 
tion and  the  issue  of  bonds,  does  not  authorize  the  subscrip- 
tion by  the  county  officers,  where  they  act  as  agents  merely,  to 
the  stock  of  another  corporation,  although  formed  by  consoli- 
dation of  the  one  to  which  the  bonds  were  voted  with  another.^ 

An  order  of  a  county  court  in  Missouri,  which  authorized  an 
agent  to  subscribe  to  the  stock  of  a  railroad  company  upon  cer- 
tain conditions,  and  to  report  to  the  court  thereon,  where  the 
agent  failed  to  make  such  subscription  and  so  report  to  the 
court,  which  approved  his  report,  did  not  authorize  the  subse- 
quent subscription  to  the  stock  of  another  company.' 

Where  the  constitution  of  a  state  requires  the  assent  of  two- 
thirds  of  all  the  qualified  voters  of  a  county,  city  or  town,  as 
a  prerequisite  to  a  subscription  to  a  railroad  or  other  company, 
bonds  of  a  township  issued  without  such  consent  for  such  pur- 
pose are  invalid.  And  where  a  township  voted  a  subscription 
to  one  company,  which  became  consolidated  with  another, 
thereby  forming  a  third  company,  to  whose  stock  the  subscrip- 
tion was  made,  it  was  held  that  the  extinction  of  the  company 

I  '  County  of  Scotland  o.  Thomas,  94  damental  change,  see  Lynch  v.  East- 
5U.  S.  682,  2  Elliott  R.  E.,  §886;  Town    ern,  etc.,  R.  Co.,  57  Wis.  430. 

of  East  Lincoln  v.  Davenport,  94 TJ.  S.        ' Marsh  v.  Fulton  Co.,  10  Wall.  676 ; 

801 ;  County  of  Henry  v.  Nicolay,  95    Harshman  v.  Bates  Co.,  92  TJ.  S.  569. 

U.  S.  619.    As  to  what  is  such  a  fun-       '  County  of  Bates  v.  Winters,  97  U. 

S.  83. 
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in  whose  favor  the  subscription  was  authorized  worked  a  re- 
vocation of  the  power  to  subscribe.' 

But  it  has  been  held  that  it  is  not  a  defense  to  an  action  on 
coupons,  by  a  bona  fide  holder  for  value  without  notice,  that 
after  a  favorable  vote  of  the  qualified  electors  of  the  township 
according  to  law,  to  subscribe  stock  to  a  railroad  company,  the 
subscription  of  stock  and  the  issue  of  bonds  without  any  fur- 
ther election  was  made  to  another  company,  with  which  said 
prior  company,  in  whose  favor  the  vote  was  had,  had  become 
merged  and  consolidated  under  a  law  existing  at  the  time  of 
said  election,  to  form  a  continuous  line." 

The  power  of  a  municipal  corporation  to  aid  a  railroad  com- 
pany is  said  to  be,  in  its  essence,  a  right  and  privilege  of  the 
railroad  company  which,  under  the  laws  of  Illinois  of  1854, 
passed  to  the  consolidated  company.' 

Under  the  statute  of  Michigan,  bonds  voted  in  aid  of  a  rail- 
road company  which  was  subsequently  consolidated  with  an- 
other, so  as  to  make  a  new  corporation,  were  held  rightly  de- 
livered to  the  new  or  consolidated  corporation.* 

Where  a  donation  was  originally  voted  to  a  railway  company 
which  was  subsequently  consolidated  by  another,  forming  a 
new  company,  and  the  records  of  the  town  show  that  the  bonds 
were  directed  to  be  issued  and  delivered  to  the  new  company, 
it  is  estopped  to  say,  as  against  a  bona  fide  purchaser  for  value, 
that  the  bonds  are  invalid. ° 

In  an  action  on  bonds  of  a  county  issued  in  payment  of  a 
subscription  to  a  railroad  company,  the  point  that  the  charter 
of  the  comoany  had  ceased  before  the  company  was  organized 

'Harshman  v.  Bates  Co.,  92  U.S.  of  the  officers  is  within  their  corporate 

569.     See,  also,  County  of  Bates  v.  powers,  while  in  the  other actionmust 

Winters,  97  U.  S.  83.  be  within  their  corporate  powers  dele- 

'^  Wilson   V.    Salamanca,   99    U.  S.  gated  to  the  agent. 

499.   The  supreme  court  of  the  United  '  Empire  v.  Darlington,   101  V.  S. 

States  distinguished  this    case  from  87.     See,   also,   Menasha  v.  Hazard, 

Harshman  v.  Bates  Co.     The  differ-  102  U.  S.  81. 

ence  between  the  two  cases  is  precise-  *New  Buffalo  v.  Iron  Co.,  105  V.  S. 

ly  that  of  a  principal  and  an  agent,  73 ;    Chickaming    v.    Carpenter,    106 

and  it  is  so  expressly  said  in  the  Scot-  U.  S.  663. 

land  county  case.     In  the  one  case  ^Hartero.  Kernochan,  103U.  S.562. 
the  corporation  is  bound  if  the  action 
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was  declared  by  the  supreme  court  of  the  United  States  to  be 
a  question  between  the  state  and  the  company  alone.  And 
whether  the  corporation  had  a  legal  existence  or  not  when  the 
subscription  was  made  is  a  question  that  can  not  be  raised  in  a 
collateral  proceeding ;  particularly  where  the  corporation  did 
exist  as  a  matter  of  fact,  and  was,  at  that  time,  in  the  exer- 
cise of  all  its  chartered  franchises.' 

'Dallas  Co.  v.  Huidekoper,  101  U.  S.  81. 
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§233.  Form  of  bonds  and  mode  of  execution. — ^The  form  of 
a  municipal  bond,  as  a  rule,  is  that  of  an  instrument  under  the 
seal  of  the  municipality,  signed  by  designated  officers  or 
agents,  who  are  authorized  to  bind  the  municipality.  It  is 
usual  to  specify  in  the  bonds  the  act  of  the  legislature  author- 
izing the  issue  of  the  bonds.  The  particular  form  in  which 
they  may  be  issued,  if  not  prescribed  by  law,  is  not  material  to 
their  validity.  However,  while  no  particular  form  is  essen- 
tial, unless  prescribed  by  statute,  all  questions  concerning  the 
form  and  mode  of  execution  must  be  referred  to,  tested  by  and 
decided  in  strict  conformity  with  the  terms  of  the  enabling 
statute  or  other  law  governing  their  issue.  Municipal  bonds 
usually  have  the  body  of  the  bonds  printed  or  engraved  with 
some  appropriate  caption  containing  a  formal  acknowledg- 
ment of  the  amount  of  indebtedness  of  the  municipality  as  ev- 
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idenced  by  such  bonds,  with  a  promise  to  pay  such  amount 
to  a  payee  named  in  the  bond,  or  more  frequently  to  bearer,  at 
a  designated  place,  with  interest  at  a  specified  rate  per  an- 
num, payable  annually  or  semi-annually,  as  evidenced  by 
coupons  attached  to  the  bonds.  As  a  rule  the  bond  also  con- 
tains a  recital  of  the  purpose  for  which  it  is  issued  ;  the  ag- 
gregate amount  of  the  issue  ;  the  law  which  authorizes  the 
issue  ;  that  it  is  in  strict  compliance  with,  and  conformity  to,  the 
law  authorizing  the  issue  of  the  same  ;  a  pledge  of  the  munici- 
pal faith  and  credit  to  the  payment  of  the  bond ;  and  finally  a 
recital  of  its  execution,  with  the  signatures  of  the  proper  mu- 
nicipal officers  subscribed  thereto  and  attested  by  the  corporate 
seal  of  the  municipality  issuing  the  bonds. 

§  234.  The  mode  prescribed  to  issue  bonds  mnst  be  followed 
in  execution  of  power. — The  legislature,  in  conferring  powers 
upon  municipal  corporations,  may  impose  such  terms  and  con- 
ditions as  it  chooses,  and  if  a  particular  mode  is  prescribed  in 
which  a  power  shall  be  exercised,  the  municipality  can  not 
adopt  a  different  one,  or  if  the  power  is  conferred  on  one  set  of 
officials  or  individuals,  it  can  not  act  by  or  through  a  different 
set  of  officials  or  persons.' 

Where  the  board  of  county  commissioners  make  an  order  to 
submit  to  a  vote  of  the  electors  of  the  county  the  question  of 
issuing  the  bonds  of  the  county  in  a  sum  not  to  exceed  thirty 
thousand  dollars,  for  the  erection  of  permanent  county  build- 
ings, and  subsequently  such  proposition  is  submitted  to  a  vote 
of  the  electors,  such  order  and  submission  necessarily  imply 
that  the  board  has  determined  that  thirty  thousand  dollars,  or 
at  least  a  sum  not  exceeding  thirty  thousand  dollars,  is  neces- 
sary to  be  raised  by  loan  for  the  purpose  proposed ;  and  hence 
such  order  and  submission  are  not  invalid  or  void  under  the 
provisions  of  the  statute,  because  not  more  expressly  stating 

'  Gaddis  v.  Richland  Co.,  92  111.  119 ;  412 ;  Wabaunsee  Co.  v.  Walker,  8  Kan. 

Attorney-General  B.  City  of  Salem,  103  431;    Kansas,    etc.,    Railway   Co.  v. 

Mass.  138;  People  tj.  Clark,  53  Barb.  Comrs.,  etc.,  16  Kan.  587;   Sapp  v. 

171;  Attorney-General  v.  Burrell,  31  Comrs.,  etc.,  20  Kan.  243;  Thimes  v. 

Mich.  25;  People  v.  Booth,  32  N.  Y.  Stumpff,  33  Kan.  53. 
397;  Phillips  v.  Jefferson  Co.,  5  Kan. 
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therein  that  the  board  has  determined  the  sum  necessary  to  be 
raised.' 

This  subject  has  been  considered  and  discussed  by  the 
supreme  court  of  the  United  States.  In  1872  the  legislature 
of  Missouri  passed  an  act  providing  for  the  registration  of 
bonds  issued  by  counties,  cities  and  incorporated  towns  and  to 
limit  the  issue  thereof.  The  act  contained  a  provision  "that 
before  any  bonds  hereafter  issued  by  any  county,  city  or  in- 
corporated town,  for  any  purpose  whatever,  shall  obtain  valid- 
ity, or  be  negotiated,  such  bonds  shall  first  be  presented  to  the 
state  auditor,  who  shall  register  the  same  in  a  book  or  books 
provided  for  that  purpose,  in  the  same  manner  as  the  state 
bonds  are  now  registered,  and  who  shall  certify  by  indorse- 
ment on  said  bonds  that  all  the  conditions  of  the  laws  have 
been  complied  with  in  its  issue,  if  that  be  the  case,  and  also 
that  the  conditions  of  the  contract  under  which  they  were  or- 
dered to  be  issued  have  also  been  complied  with,  and  the  evi- 
dence of  that  fact  shall  be  filed  and  preserved  by  the  auditor." 
The  supreme  court  of  the  United  States  in  construing  this  pro- 
vision of  the  statute  declared  that  there  can  be  no  doubt  that 
it  is  within  the  power  of  the  state  to  prescribe  the  form  in 
which  municipal  bonds  shall  be  executed,  in  order  to  bind  the 
public  for  their  payment.  If  not  so  executed,  they  create  no 
legal  liability.  Other  circumstances  may  exist  which  will  give 
the  holder  an  equitable  right  to  recover  from  the  municipality 
the  money  which  the  paper  he  has  got  represents  but  he  has 
no  bond  which  he  can  enforce  as  such,  or  which  he  can  put  on 
the  market  as  commercial  paper. ^ 

§  235.  Signature  to  bonds. — The  statutes  generally  prescribe 
that  it  is  the  duty  of  the  mayor,  or  other  executive  officer  of 
the  municipality,  to  sign  the  bonds,  and  they  are  usually  at- 
tested or  countersigned  by  the  clerk  of  the  municipality  or 
some  other  subordinate  officer.  The  supreme  court  of  the 
United  States  has  held  that  where  the  statutes  provide  that  the 
bonds  of  a  city  shall  be  signed  by  the  mayor,  they  must  be 

'  Johnson  v.  Comrs.,  etc.,  34  Kan.  '  Anthony  v.  County  of  Jasper,  101 
670.  U.  S.  693. 
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signed  by  the  person  who  is  mayor  of  the  city  when  they  are 
signed  and  not  by  any  other  person ;  and  the  city  council  can 
not  delegate  or  authorize  them  to  be  signed  by  any  other  per- 
son.' 

So,  where  bonds  were  issued  by  a  municipality  in  payment 
of  a  subscription  to  railway  stock,  under  a  statute  which  made 
the  signature  of  a  particular  officer  essential,  it  was  held  by  the 
supreme  court  of  the  United  States  that  without  the  signature 
of  that  officer  the  bonds  were  not  the  bonds  of  the  municipal- 
ity, and  that  the  municipality  was  not  estopped  from  disputing 
their  validity  by  reason  of  recitals  in  the  bond  setting  forth 
the  provisions  of  the  statute  in  compliance  with  them." 

In  a  suit  upon  bonds  issued  under  the  Nebraska  statutes, 
where  their  validity  was  drawn  in  question  in  the  supreme 
court  of  the  United  States,  it  was  contended  that  the  statute  re- 
quired that  certain  precinct  bonds  should  be  issued  as  special 
county  bonds  for  the  precinct,  by  the  county  commissioners, 
and  did  not  authorize  the  chairman  of  the  board  and  its  clerk 
to  issue  the  bonds  ;  that  the  county  commissioners  could  not 
delegate  their  authority  to  sign  and  issue  the  bonds  to  any 
one  else  or  to  one  of  their  number  ;  and  that  precinct  bonds, 
signed  by  one  of  the  county  commissioners,  as  chairman,  and 
attested  by  the  clerk  of  the  board,  and  coupons  signed  by  some 
one  as  clerk,  have  no  validity.  The  opinion  of  the  court  was 
delivered  by  Mr.  Justice  Blatchford,  who  said:  "We  see  no 
force  in  these  objections.  The  bonds  bear  the  seal  of  the 
county  and  purport  to  be  issued  by  the  county  commissioners 
on  behalf  of  the  precinct.  The  bond  states  that  the  board,  in 
testimony  of  the  statements  in  the  bond,  has  caused  the  bond 
to  be  signed  on  behalf  of  the  precinct,  by  the  chairman  of  the 
board,  and  to  be  attested  by  the  clerk  of  the  board  (who  ap- 
pears, by  the  petition,  to  have  been  the  clerk  of  the  county), 
and  that  such  clerk  has  affixed  thereto  the  seal  of  the  county. 
This  was  a  sufficient  compliance  with  the  statute      The   com- 

'Colero.  Cleburne,  131  U.S.  162.  608;    Merchants'    National   Bank  v. 

*  Bissell  V.  Spring  Valley  Township,  Bergen  Co.,  115  U.  S.  384 ;  Anthony  v. 

110  U.  S.  162;    Northern  Bank,  etc.,  County  of  Jasper,  101  U.  S.  693. 
V.  Porter  Township  Trustees,  110  U.  S. 


282  MUNICIPAL    SECURITIES.  §  236 

missioners,  by  statute,  constituted  a  board.  That  was  their  of- 
ficial designation,  when  meeting  to  perform  any  duties  with 
which  they  were  charged.  The  attestation  of  the  bonds  by  the 
signatures  of  the  chairman  and  the  clerk  of  the  board  and  the 
county  seal  was  proper.  It  was  not  necessary  that  all  the  com- 
missioners should  sign  the  bonds.  What  was  done  was  not  an 
issuing  of  the  bonds  by  the  chairman  and  clerk.'" 

§  236.  Presumption  as  to  official  signatures. — Under  a  stat- 
ute which  required  municipal  bonds  to  be  signed  by  the  mayor 
of  a  city,  it  has  been  held  that  the  statute  was  sufficiently  com- 
plied with  by  the  signature  of  the  bonds  by  the  person  occu- 
pying the  office  at  the  date  of  their  negotiation  and  delivery, 
though  he  was  elected  after  the  day  of  their  date.' 

The  supreme  court  of  Nebraska  has  held  that  where  the 
name  of  the  proper  officer  was  written  by  another  person  at 
his  request,  and  afterwards  treated  by  him  as  his  own  signa- 
ture, by  participating  in  the  negotiation  and  sale  of  the  bonds, 
they  were  valid  in  the  hands  of  a  bona  fide  holder  for  value.' 

If  the  statute  is  silent  as  to  the  person  who  shall  sign  the 
bonds,  they  should  be  signed  and  executed  by  the  municipal 
officers  who  have  the  care,  management  and  control  of  the  city 
and  its  finances.* 

§  237.  Purchasers  of  bonds  must  take  risk  of  genuineness 
of  official  signatures. — Purchasers  of  municipal  securities  must 
always  take  the  risk  of  the  genuineness  of  the  official  signa- 
tures of  those  who  execute  the  paper  they  buy.  This  includes, 
not  only  the  genuineness  of  the  signature  itself,  but  the  official 
character  of  him  who  makes  it. 

'Blair  v.  Cuming  Co.,  Ill  TJ.  S.  363.  as  to  bona  fide  holders,  that  the  bonds 

'Yesler  v.  City  of  Seattle,  1  Wash,  were  signed  by  de/aciooflBcers.    Coan- 

St.  308,  25  Pac.  R.  1014.  ty  of  Ralls  v.  Douglass,  105  V.  S.  728. 

'  School  District,  etc.,  v.  First  Nat'l  See,  generally,  Town  of  Danville  v. 

Bank,  19  Neb.  89.  Montpelier,  etc.,  R.  Co.,  43  Vt.  144; 

*  Lane  v.  Inhabitants,  etc.,  of  Em-  County  of  Kankakee  v.  ^tna  Life  Ins. 

ben,  72  Me.  354;   Middleton  v.  Mul-  Co.,  106  U.  S.  668,  2  Sup.  Ct.  R.  80. 

lica  Township,  112  U.  S.  433 ;    Wal-  =  Anthony  v.  County  of  Jasper,  JOl 

nut   Tp.   V.  Wade,   103    U.    S.    683;  11.8.693;  Merchants' Bank  u,  Bergep 

Town  of  Windsor  v.  Hallett,  97  111.  Co.,  115  U.  S.  384. 
204.    And  it  has  been  held  sufficient, 
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§  2'38.  Date — Effect  of  ante-dating  bonds. — As  a  general 
rule  the  public  can  act  only  through  its  authorized  agents,  and 
is  not  bound  until  all  who  are  to  participate  in  what  is  to  be 
done  have  performed  their  respective  duties.  The  authority 
of  a  public  agent  depends  on  the  law  as  it  is  when  he  acts.  He 
can  not  bind  his  principal  under  powers  that  have  been  taken 
away,  by  simply  ante-dating  his  contracts.  Under  such  cir- 
cumstances, a  false  date  is  equivalent  to  a  false  signature  ;  and 
the  public,  in  the  absence  of  any  ratification  of  its  own,  is  no 
more  estopped  by  the  one  than  it  would  be  by  the  other.  After 
the  power  of  an  agent  of  a  private  person  has  been  revoked  he 
can  not  bind  his  principal  by  simply  dating  back  what  he  does. 
A  retiring  partner,  after  due  notice  of  dissolution,  can  not 
charge  his  firm  for  the  payment  of  a  negotiable  promissory 
note,  even  in  the  hands  of  an  innocent  holder,  by  giving  it  a 
date  within  the  period  of  the  existence  of  the  partnership. 
Ante-dating,  under  such  circumstances,  partakes  of  the  char- 
acter of  forgery,  and  is  always  open  to  inquiry,  no  matter  who 
relies  on  it.  The  question  is  one  of  the  authority  of  him  who 
attempts  to  bind  another.  Every  person  who  deals  with  or 
through  an  agent  assumes  all  the  risks  of  a  lack  of  authority 
in  the  agent  to  do  what  he  does.' 

Where  the  bonds  were  not  signed  by  an  officer  who  was  in 
office  when  they  were  signed,  but  by  a  person  who  was  in 
office  on  the  ante-dated  day  on  which  they  bore  date,  and  who 
was,  when  he  signed  them,  a  private  citizen,  it  was  held  that 
the  bonds  were  not  valid. ^ 

But  it  has  been  held  that  a  bona  fide  purchaser  of  bonds  with- 
out knowledge  of  the  fact  that  the  bonds  were  invalid  on  ac- 
count of  such  a  defect  may  recover  the  money  actually  received 
by  the  corporation.' 

The  supreme  court  of  Nebraska  has  held  that  the  true  date  of 
the  issuance  of  a  bond  is  the  date  when  it  actually  passes  out  of 
the  custody  and  control  of  the  corporation  pursuant  to  contract, 
and  not  necessarily  the  day  of  the  date  which  it  bears.* 

'Anthony  v.  Jasper  Co.,  101  U.  S.  "Louisiana  v.  Wood,  102  TJ.  S.  294. 
693.  •  School  District  v.  First  Nat'l  Bank, 

'  Coler  V.  Cleburne,  131  U.  S.  162.        19  Neb.  89. 
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The  fact  that  the  bond  was  dated  some  days  after  the  date  of 
the  ordinance  providing  for  its  issue  is  not  a  substantial  defect, 
if  all  the  other  provisions  of  the  law  have  been  complied  with.' 

The  validity  of  municipal  bonds  is  not  affected  by  an  appar- 
ent irregularity  which  does  not  operate  as  an  evasion  of  any 
provision  of  law,  or  a  departure  from  the  proposition  ratified 
by  the  voters.  Thus,  on  January  10,  1895,  the  board  of 
county  commissioners,  under  the  laws  of  Nebraska,  ordered  an 
election  for  the  purpose  of  voting  on  a  proposition  to  issue 
funding  bonds.  The  election  was  held  February  19,  and  the 
proposition  carried.  The  bonds  were  presented  for  registratioii 
in  April.  They  were  in  exact  conformity  with  the  proposition 
submitted,  bore  interest  at  six  per  cent.,  matured  twenty  years 
after  date,  and  were  redeemable  at  the  option  of  the  county 
board  ten  years  after  date,  but  were  dated  January  2,  1892, 
this  date  being  a  portion  of  the  proposition  submitted  to  vote. 
In  a  direct  proceeding  in  the  supreme  court  of  Nebraska  for  a 
mandamus  to  compel  the  respondent  to  register  certain  bonds, 
it  was  held  by  that  court  that  the  ante-dating  of  the  bonds 
under  these  circumstances  was  not  a  substantial  defect,  and 
that  such  an  irregularity  did  not  affect  the  bonds.* 

§  239.  Delivery  of  bonds  essential. — Delivery  is  as  essential 
to  the  validity  of  a  municipal  bond  as  any  other  written  con- 
tract for  the  payment  of  money.  The  mere  execution  in  proper 
form  of  such  instruments  is  not  sufficient.  They  must  be  de- 
livered by  the  proper  officials  to  those  for  whom  they  are  in- 
tended. And  should  anyone  obtain  possession  of  one  of  these 
bonds  which  had  not  been  so  delivered,  whether  obtained  by 
fraud  or  undue  means,  he  would  have  no  title  which  could  be 
enforced.  This  is  undoubtedly  true  as  to  the  original  holder, 
or  a  holder  with  notice  of  the  infirmity  in  its  origin  ;  but  the 
case  of  a  bona  fide  holder,  without  notice  of  the  defect  as  to  de- 

'Flagg  V.  Mayor,  33  Mo.  440.  E.  114.     The  case  was  distinguished 

^  State  V.  Moore,  46  Neb.  590 ;  Flagg  from  such  cases  as  Wood  v.  City  of 

V.  Mayor,  33  Mo.  440 ;   Comrs.  of  Ma-  Louisiana,  5  Dillon  122 ;  Louisiana  v. 

rion  ».  Clark,  94  U.  S.  278 ;  Township  Wood,   102  U.   S.   294;    Anthony  ». 

of  Rock  Creek  v.  Strong,  96  U.  S.  271 ;  County  of  Jasper,  101  U.  S.  693,  and 

Dows  V.  Town  of  Elmwood,  34  Fed.  Coler  v.  Cleburne,  131  U.  S.  162. 
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livery,  is,  we  apprehend,  entirely  different.  The  weight  of 
authority  as  to  a  negotiable  instrument  of  private  parties, 
which  by  fraud  or  inadvertence  has  passed  into  the  hands  of 
holders  for  value  without  notice  of  the  manner  in  which  it  was 
put  into  circulation,  is  that  the  makers  are  bound,  although 
they  did  not  intend  that  the  note  should  be  put  into  circula- 
tion. The  want  of  delivery  is  not  a  defect  apparent  on  the 
face  of  the  paper.  The  maker  has  given  to  it  all  the  appear- 
ance of  validity,  and  if  one  of  two  innocent  parties  is  to  suffer, 
he  who  has  put  it  into  the  power  of  the  third  party  to  produce 
this  condition  of  things  ought  to  bear  the  loss.' 

Thus,  the  holder  of  bank  notes  which  were  signed  and  ready 
for  use,  and  which  were  stolen  from  the  vault  in  which  they 
had  been  deposited,  before  they  were  issued  from  the  bank, 
recovered  against  the  bank."  On  the  same  principle  the  maker 
of  a  note  who  signed  it  as  a  matter  of  amusement,  was  held 
liable  to  an  innocent  holder,  who  received  it  from  one  who  had 
stolen  it.' 

If  a  state  or  a  municipality  causes  its  obligations  to  be  exe- 
cuted in  complete  form,  and  before  they  are  delivered  to  those 
for  whom  they  are  intended  they  are  stolen  and  come  into  the 
hands  of  a  bona  fide  holder  for  value,  without  notice  of  the  de- 
fect of  their  origin,  who  should  suffer  of  these  two  innocent 
parties  ?  It  is  difficult  to  find  a  satisfactory  distinction  be- 
tween a  state  or  a  municipality  and  a  private  person  under 
these  circumstances.  And  in  the  case  of  the  United  States  v. 
Cook  the  inclination  in  that  case  is  evidently  to  hold  the 
United  States  liable  under  such  circumstances.* 

But  the  supreme  court  of  the  United  States  has  held  that  the 
act  of  delivery  is  essential  to  the  existence  of  any  bond.  Al- 
though drawn  and  signed,  so  long  as  it  is  undelivered  it  is  a 
nullity  ;  not  only  does  it  take  effect  only  by  delivery,  but  also 

1  Kinyon  v.  Wohlford,  17  Minn.  239 ;  Wall.  110 ;   Consolidated  Ass'n  v.  Av- 

Clarke  v.  Johnson,  54111.  296;  Burson  egno,  28  La.  Ann.  552. 

».  Huntington,  21  Mich.  415.  ^gijipigy  ^.  Carrol,  45  111.  285;    1 

^Worcester  County  Bank  v.  Dor-  Daniel  on  Neg.,  Instruments,  §§823, 

chester.etc.  Bank,  10  Cush.  448.  See,  838,  840,  and  cases  cited, 

also,  Dutchess,  etc.,  Co.  v.  Hachfleld,  *  Cooke  v.  United  States,  12  Blatch- 

73  N.  Y.  226;    Murray  v.  Lardner,  2  ford  (U.  S.)  43. 
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only  on  delivery.'     In  the  case  cited  the  enabling  act  of  the 
legislature  provided  that  the  bonds  when  "  issued  "  should  be 
' '  delivered  by  the   person     *     *     *     having   charge   of  the 
same  to  the  treasurer  of  this  state ; ' '  that  the  treasurer  should 
' '  hold  the  same  as  a  trustee  for  the  municipality  issuing  the 
same  and  for  the  railroad  company  for  which  they  were  is- 
sued ;"  that  whenever  the  railroad  company  should  "  present 
to  said  treasurer  a  certificate  from  the  governor  of  this  state 
that  such  railroad  company  has  in  all  respects  complied  with 
the  provisions  of  this  act     *     *     *     such  of  said  bonds  as 
said  company  shall  be  entitled  to  receive  shall  be  delivered 
to  said   company;"    the   treasurer   shall   indorse  upon   each 
bond  delivered  the  date  of  the  delivery  and  to  whom  it  was  de- 
livered ;  and  in  case  the  bonds  were  not  demanded  in  compli- 
ance with  the  terms  of  the  act  within  three  years  from  the  date 
of  the  delivery  to  the  treasury,  "  the  same  shall  be  canceled  by 
said  treasurer  and  returned  to  the  proper  ofl&cers  of  the  town- 
ship or  city  issuing  the  same."     The  township  of  Clarendon, 
in  Michigan,  having  complied  with  the  requirements  of  the 
act  on  its  part,  delivered  to  the  state  treasurer  its  bonds  to  the 
amount  of  ten  thousand  dollars,  dated  July,  1869,  for  the  ben- 
efit of  the  Michigan  Air  Line  railroad  company.  The  company 
completed  the  road  before  February,  1871,  and  became  entitled 
to  the  governor's  certificate  under  the  act ;  but  on  May  26, 
1870,  the  supreme  court  of  the  state  had  declared  the  act  to  be 
unconstitutional,  and  the  governor,   in  consequence  thereof, 
refused  to  give  his  certificate.     On  the  28th  of  May,  1872,  be- 
fore  the  expiration  of  three  years '  from  their  delivery,  the 
treasurer    returned  the  bonds  to  the  township.      November 
12,  1884,  the  appellant  obtained  judgment  against  the  railroad 
and  an  execution  was  returned  nulla  bona.     On  the  24th  of 
February,  1885,  he  filed  a  bill  in  equity  against  the  township 
and  the  company,  claiming  that  the  township  was  equitably  in- 
debted to  the  company  to  the  amount  of  the  bonds  and  coupons 
with  interest,  and  that  he  was  entitled  to  recover  the  amount  of 
that  indebtedness.     The  court  held  :     (1)   That  the  municipal ' 
authorities  had  no  power  to  deliver  the  bonds,  after  their  exe- 

'Young  V.  Clarendon  Tp.,  132  U.  S.  340. 
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cution,  except  to  the  state  treasurer.  (2)  That  to  the  gover- 
nor alone  was  given  the  power  to  determine  whether  the  bonds 
should  ever  in  fact  issue,  and  if  issued,  when  they  should  is- 
sue. To  him  was  committed  the  decision  of  the  important 
question  whether  the  railroad  company  had  performed  its  part 
of  the  common  undertaking.  His  certificate  was  to  be  the  evi- 
dence of  that  fact,  and  the  only  admissible  authentication  of  it 
to  trustee,  the  depository.  (3)  That  the  indorsement  of  the 
treasurer  on  each  bond  was  necessary  to  make  it  a  complete 
bond,  and  that  this  could  not  be  done  until  the  governor's  au- 
thorization was  made.  (4)  That,  as  the  bonds  were  never  so 
indorsed  and  delivered  by  the  treasurer,  they  never  became 
operative. 

§  240.  Seal  as  a  requisite  to  the  validity  of  bonds. — A  seal 
is  a  common  law  requisite  to  the  validity  of  a  bond,  and  the 
statutes,  as  a  rule,  generally  prescribe  that  municipal  bonds 
shall  be  attested  with  the  seal  of  the  municipality.  If,  how- 
ever, it  appears  to  have  been  the  legislative  intent  that  the 
municipality  shall  be  bound  regardless  of  the  seal,  the  bond 
will  be  valid,  although  not  impressed  with  the  seal  of  the 
municipality.  Thus,  where  a  town  in  New  York  was  author- 
ized to  subscribe  for  stock  of  a  railroad  company  and  issue  its 
bonds  therefor,  it  was  held  by  the  supreme  court  of  the  United 
States  that  the  bonds  issued  without  seal  were  valid.  The 
opinion  of  the  court  was  delivered  by  Mr.  Justice  Bradley  who 
said .  "  It  is  apparent  from  the  law,  that  the  substantial  thing 
authorized  to  be  done  on  behalf  of  the  town  was,  to  pledge  the 
credit  of  the  town  in  aid  of  the  railroad  company  in  the  con- 
struction of  its  road,  by  subscribing  to  its  capital  stock  and 
issuing  the  obligations  of  the  town  in  payment  thereof.  The 
technical  form  of  the  obligation  was  a  matter  of  form  rather 
than  a  matter  of  substance.  The  issue  of  bonds  under  seal, 
as  contradistinguished  from  bonds  or  obligations  without  a  seal, 
was  merely  a  directory  requirement.  The  town,  indeed,  had 
no  seal ;  and  the  individual  seals  of  the  commissioners  would 
have  had  no  legal  efficacy  ;  for  the  bonds  were  not  their  obliga- 
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tions,  but  the  obligations  of  the  town ;  and  their  seals  could 
have  added  nothing  to  the  solemnity  of  the  instrument.'" 

In  a  later  case  the  supreme  court  of  the  United  States  de- 
clared that  if  commissioners,  authorized  by  the  statute  to  sub- 
scribe in  the  corporate  name  of  the  town  for  stock  in  a  railroad 
company,  and,  upon  obtaining  the  consent  of  a  certain  majority 
of  tax-payers,  to  issue  bonds  in  the  town  under  the  hands  and 
seals  of  the  commissioners,  and  to  sell  the  bonds  and  invest 
the  proceeds  of  the  sale  in  stock  of  the  railroad  company,  which 
shall  be  held  by  the  town  with  all  the  rights  of  other  stock- 
holders, issue,  without  obtaining  the  requisite  consent  of  the 
tax-payers,  to  the  railroad  company,  in  exchange  for  stock, 
such  bonds  signed  by  the  commissioners,  but  on  which  the 
seals  were  omitted  by  oversight  and  mistake,  and  the  town  sets 
up  the  want  of  seals  in  defense  of  an  action  at  law  afterwards 
brought  against  it  by  one  who  has  purchased  such  bonds  for 
value,  in  good  faith  and  without  observing  the  omission,  to  re- 
cover interest  on  the  bonds,  a  court  of  equity,  at  this  suit,  will 
decree  that  the  bonds  be  held  as  valid  as  if  actually  sealed 
before  being  issued  and  will  restrain  the  setting  up  of  the  want 
of  seals  in  the  action  at  law.* 

It  has  been  settled  upon  fundamental  principles  of  equity 
jurisprudence,  by  many  precedents  of  high  authority,  that 
when  the  seal  of  a  party,  required  to  make  an  instrument  valid 
and  effectual  at  law,  has  been  omitted  by  accident  or  mistake, 
a  court  of  chancery,  in  order  to  carry  out  the  intention,  will, 
at  the  suit  of  those  who  are  justly  and  equitably  entitled  to  the 
benefit  of  the  instrument,  adjudge  it  to  be  as  valid  as  if  it  had 
been  sealed,  and  will  grant  the  relief  accordingly,  either  by 
compelling  the  seal  to  be  affixed  or  by  restraining  the  setting 
up  of  the  want  of  it  to  defeat  a  recovery  at  law.' 

'  Drapers.  Springport,  104 U.  S.  601.  v.  Paige,  24  Vt.  181 ;  Wiser  v.  Blach- 

"  Bernards  Township  «.Stebbins,109  ly,  1  Johns.  Ch.  607;  Green  v.  Mor- 

U.  S.  341.  ris,  etc.,  Bailroad  Company,  12  N.  J. 

'Smith   V.    Ashton,     Freem.     Ch.  Eq.  165,  and  15  N.  J.  Eq.  469 ;  Druiff 

(Eng.),  308;  Cockerell  v.  Cholmeley,  v.  Lord  Parier,  L.R.,   5  Eq.  Cas.  131; 

lEuss.  &M.  418-424;  Wadaworth  v.  Bernards  Tp.  v.  Stebbins,  109  U.   S. 

"Wendell,  5  Johns.  Oh.  224 ;  Montville  341, 3  Sup.  Ct.  Rep.  252. 

V.  Haughton,  7  Conn.  543;  Rutland 
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When  a  state  act  authorizes  a  city  to  issue  bonds  bearing  in- 
terest or  otherwise  pledge  the  faith  of  the  city,  it  is  immaterial 
that  the  securities  issued  are  not  sealed.' 

In  New  York,  where  the  common  law  doctrine  in  regard  to  seals 
is  in  force,  except  as  modified  by  statute,  it  was  held,  where  the 
statute  required  the  bonds  to  be  attested  by  the  corporate  seal, 
if  the  corporation  had  a  seal,  and  if  not,  then  by  the  individual 
seals  of  the  commissioners,  that  a  scroll  was  not  sufficient.  But 
the  court  declared  that  it  does  not  follow  that  the  bonds  are, 
for  that  reason,  invalid.  There  are  no  negative  words  in  the 
statute  declaring  or  necessarily  implying  such  effect  of  the 
omission  of  the  seal,  and  whether  or  not  this  requirement  was 
merely  directory,  as  announced  by  the  supreme  court  of  the 
United  States  in  a  case  involving  this  identical  question,*  and 
as  the  bonds  were  issued  and  delivered  by  the  commissioners 
in  the  performance  of  their  duty  and  upon  a  consideration,  the 
mistake  or  failure  to  affix  their  seals  does  not  defeat  the  validity 
of  the  bonds.' 

Where  the  statute  of  New  York  authorized  the  town  to  issue 
bonds,  and  instruments  were  issued  with  coupons  attached  and 
formal  in  all  respects  except  that  they  bore  no  seals,  it  was 
held  that  they  were  valid  bonds  notwithstanding  the  failure  or 
omission  of  such  seals.  The  opinion  of  the  court  was  delivered 
by  Justice  Denio,  who  used  the  following  language:  "  What- 
ever force  there  may  generally  be  in  the  words  'bond  or  bonds,' 
which  were  used  in  the  act,  it  is  overcome  by  the  explicit 
directions  as  to  their  execution."  The  act  authorizing  the  issue 
of  the  bonds  provided  that  they  should  be  executed  under  the 
official  signatures  of  the  supervisors  and  the  commissioners.' 

§  241.  Number  of  bond. — For  convenience  in  the  issuing, 
registering  and  payment  of  the  principal,  and  especially  the 

'  San  Antonio  v.  Mehaffy,  96  U.  S.  318 ;  Board  of  Education  v.  Fonda,  77 

312.  N.  Y.  350. 

'  Draper  v.  Springport,  104 TJ.  S.  501.  «  People  v.  Mead,  24  N.  Y.  114.  The 

'  Town  of   Solon  v.  Williamsburg  same  doctrine  has  obtained  in  Maine. 

Savings  Bank,  35  Hun  (N.  Y.)  1, 114  Augusta  Savings  Bank  v.  City  of  Au- 

N.  Y.  122;  People  v.  Mead,  24  N.  Y.  gusta,  66  Me.  176. 

114;  Kelly  v.  McCormick,  28  N.  Y. 
MuN.  Sk.— 19 
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interest  on  bonds,  they  are  almost  invariably  numbered,  and 
the  coupons  generally  refer  to  the  number  of  the  bond  to  which 
they  are  attached.  The  number  is  not  a  material  part  of  the 
bond,  and  therefore  its  alteration  or  erasure,  even  with  fraudu- 
lent intent,  has  been  held  not  to  affect  a  bona  fide  holder  for 
value,  without  notice  of  the  alteration  or  erasure.' 

In  New  Jersey  the  court  held  that  the  number  of  the  bond 
is  put  upon  it  as  a  mark  denoting,  for  the  convenience  of  the 
maker,  that  it  is  one  of  a  series  ;  but  such  mark  does  not  enter 
into  or  in  any  wise  affect  the  agreement  embodied  in  it ;  the 
purchaser  has  nothing  to  do  with  it,  and  need  give  it  no  heed. 
To  lay  down  the  broad  doctrine  that  the  alteration  in  such  an 
incidental  and  unncessary  characteristic  as  this,  by  a  person 
possessed  of  no  legal  title  to  the  instrument,  will  have  the  ef- 
fect of  annulling  such  an  instrument  in  the  hands  of  a  bona  fide 
holder,  who  has  purchased  and  paid  for  it  in  the  ordinary 
course  of  trade,  would  be  to  impair  the  rights  of  all  persons 
dealing  in  this  species  of  property." 

§  242.   Amount  payable  as   a  requisite  in  the  bond. — The 

amount  payable  must  be  specified  in  the  bonds  issued  by  mu- 
nicipal corporations,  and  must  be  certain,  in  order  to  make  the 
bonds  negotiable.  The  same  rule  applies  to  such  cases  as  is 
applicable  in  other  negotiable  instruments. ° 

This  doctrine  is  illustrated  in  a  case  which  arose  in  the  su- 
preme court  of  the  United  States  in  1878  from  the  state  of 
Louisiana.  A  railroad  company  had  issued  certain  bonds  pay- 
able to  A  or  bearer,  in  the  sum  of  either  two  hundred  and 
twenty-five  pounds  in  London  or  one  thousand  dollars  in  New 
York  or  New  Orleans,  the  place  of  payment  to  be  fixed  by  the 
president  of  the  company  by  his  indorsement,  but  the  place  of 
payment  was  left  blank  in  the  indorsement.  This  blank  was 
never  filled,  and  the  bonds  were  afterwards  seized  and  carried 
off  during  the  war  and  sold,  with  past  due  coupons,  for  a  small 
consideration,  in  the  city  of  New  York.     The  supreme  court 

>Birdsall  v.  Russell,  29  N.  Y.  220;       ^City  of  Elizabeths  Force,  29  N.J. 
Commonwealth  v.  Emigrants'  Savings    Eq.  587. 
Bank.  98  Mass.  12.  '  1  Danl.  on  Neg.  Instruments,  §  53. 
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held  that  the  uncertainty  of  the  amount  payable,  in  the  ab- 
sence of  the  required  indorsement,  was  of  itself  a  defect  which 
deprived  those  instruments  of  the  character  of  negotiability. 
And  where  such  bonds  were  never  issued  by  the  railroad  com- 
pany, but  were  seized  and  carried  off  by  a  raid  of  soldiers  dur- 
ing the  war,  and  had  past  due  coupons  attached,  and  were  of- 
fered for  a  very  small  consideration,  purchasers  were  affected 
with  notice  of  their  invalidity,  and  therefore  could  not  sustain 
the  position  of  bona  fide  holders  without  notice.  The  opinion 
of  the  court  was  delivered  by  Mr.  Justice  Bradley,  who  used 
the  following  language:  "The  uncertainty  of  the  amount 
payable,  in  the  absence  of  the  required  indorsement,  is  of  it- 
self a  defect  which  deprives  these  instruments  of  the  character 
of  negotiability.  As  they  stand,  they  amount  to  a  promise  to 
pay  so  many  pounds,  or  so  many  dollars,  without  saying 
which.  One  of  the  first  rules  in  regard  to  negotiable  paper  is 
that  the  amount  to  be  paid  must  be  certain,  and  not  be  made 
to  depend  on  a  contingency.'  And,  although  it  is  held  that  id 
certum  est  quod  certum  reddi  potest^a.  maxim  which  would  have 
given  the  bonds  negotiability  in  this  instance,  had  the  requi- 
site indorsement  been  made,  yet,  without  such  indorsement, 
the  uncertainty  remains,  and  operates  as  an  intrinsic  defect  in 
the  security  itself.  Now  it  is  shown  by  the  master's  report, 
and  if  it  were  necessary  to  go  behind  the  report,  the  evidence 
shows  that  these  bonds  were  never  issued  by  the  railroad  com- 
pany at  all,  but  were  seized  and  carried  off  by  a  raid  of  soldiers 
during  the  war.  They  afterwards  turned  up  in  New  York  and 
were  purchased  by  the  appellants ;  and  the  question  is,  whether 
the  fact  that  the  past  due  coupons  were  still  attached,  and  that 
no  place  of  payment  was  indorsed  on  the  bonds,  as  required  to 
be  done  by  the  bonds  themselves,  was  sufficient  to  put  the  ap- 
pellants upon  inquiry  as  to  their  validity  and  as  to  the  bona 
fides  of  their  issue ;  these  marks  of  suspicion  being  supple- 
mented by  the  further  fact  that  the  bonds  were  offered  for  a. 
very  small  consideration.  Our  opinion  is,  that  the  appel- 
lants had  abundant  cause  to  question  the  integrity  of  these 
bonds,  that  they  were  affected  with  notice  of  their  invalidity, 

'  1  Danl.  on  Neg.  Instruments,  §  53. 
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and  can  not  be  allowed  to  sustain  the  position  of  bona  fide 
holders  without  notice.  The  presence  of  the  past  due  and  un- 
paid coupons  was  itself  an  evidence  of  dishonor,  suflBcient  to 
put  the  purchasers  on  inquiry.  The  imperfection  as  to  the 
place  of  payment  is  another  strong  evidence  of  want  of  gen- 
uiness.  Of  course,  it  is  not  necessary  to  the  validity  of  a  bond 
that  it  should  name  a  place  of  payment,  but  these  bonds  ex- 
pressly declare  that  they  are  to  be  payable  at  the  place  that 
should  be  determined  by  the  president's  indorsement,  and  that 
the  sum  payable  should  depend  upon  that  indorsement ;  and 
yet  no  indorsement  appears  thereon.  We  do  not  say  that  this 
defect  would  have  invalidated  the  bonds  if  they  had  in  fact 
been  issued  by  the  company,  and  the  amount  had  been  certain; 
but  it  was  a  pregnant  warning  to  the  purchasers  to  inquire 
whether  they  had  been  issued  or  not.  These  facts,  taken  in 
connection  with  the  price  at  which  the  bonds  were  offered, 
were  abundantly  suflScient  to  affect  the  purchasers  with  notice 
of  any  invalidity  in  their  issue.  The  case  is  so  plain,  that  it 
is  hardly  necessary  to  cite  any  authorities  on  the  subject."' 

§  243.  To  whom  payable — How  transferred. — Bonds  are 
generally  made  payable  to  the  party  to  whom  they  are  issued 
or  to  bearer  ;  and  in  such  cases  are  transferrable  by  delivery. 
Sometimes  they  are  payable  to  the  holder,  which  term  is  re- 
garded as  equivalent  to  bearer.  Any  other  equivalent  expres- 
sion indicating  an  intention  to  make  the  instrument  negotiable 
will  suffice  for  that  purpose.  Thus  the  supreme  court  of  the 
United  States  held  that  county  bonds  payable  to  a  railroad 
company  or  holder,  if  the  bonds  are  transferred  by  the  signa- 
ture of  the  president  of  the  company,  are  negotiable,  and  after 
a  transfer  may  be  sued  upon  by  the  holder." 

Sometimes  they  are  payable  to  a  certain  party,  "or  their 
successors  and  assigns."  Thus,  a  statute  under  which  bonds 
of  a  county  were  issued,  required  that  they  should  be  made 

>  Parsons  B.  Jackson,  99  U.  S.  434;  it  must  be  obeyed.    County  of  Greene 
Andrews  v.  Pond,  13  Pet.  65 ;  Fowler  v.  Daniel,  102  U.  S.  187. 
V.  Brantley,  14  Pet.  318.    When  the  '  County  of  "Wilson  v.  Third  Nation- 
statute  specifically  provides  what  the  al  Bank,  .103  U.  S.   770.     See,  also, 
denomination  of  the  bonds  shall  be,  post,  §  255. 
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payable  to  a  railroad  company,  its  successors  and  assigns,  and 
they  were  made  payable  to  the  company  or  bearer.  It  was 
held  by  the  supreme  court  of  the  United  States  that  the  statu- 
tory requirement  in  this  particular  is  only  directory,  the  defect 
is  one  of  form  and  not  of  substance,  and  the  county  is  estopped 
to  take  advantage  of  it  by  the  recital  in  the  bonds  of  con- 
formity to  the  statute.' 

§  244.  When  municipal  bonds  may  be  authorized  by  reso- 
lution.— Where  bonds  are  issued  under  the  laws  of  Kansas, 
which  declare  that  cities  may  borrow  money  and  issue  bonds 
therefor  whenever  the  city  council  shall  be  instructed  so  to  do 
by  a  vote  of  the  inhabitants,  it  is  no  objection  to  the  validity 
of  such  bonds  that  the  council  submitted  the  matter  to  the 
electors  by  means  of  a  resolution,  rather  than  an  ordinance, 
where  there  is  nothing  in  the  statute  expressly  requiring  an 
ordinance  in  such  case.^ 

§  245.   Noncompliance  with  the  constitutional  requirements. 

— A  board  of  education,  authorized  to  issue  bonds,  issued  them 
without  complying  with  the  constitutional  requirement  of 
South  Dakota,  that,  at  or  before  the  time  of  incurring  such 
indebtedness,  provision  should  be  made  for  the  collection  of 
an  annual  tax  to  pay  interest  and  principal,  although  the 
board  had  full  power  to  make  such  provision,  but  the  bonds 
recited  "that  all  conditions  and  things  required  to  be  done 
precedent  to  and  in  the  issuing  of  said  "bonds  have  duly  hap- 
pened and  been  performed  in  regular  and  due  form  as 
required  by  law."  In  a  suit  upon  the  bonds  it  was  held  by 
the  United  States  Circuit  Court  of  Appeals  that  the  non-com- 
pliance with  such  requirement  was  not  available  to  the  board 
as  a  defense  against  bona  fide  purchasers  of  the  bonds.' 

'  Calhoun  v.  Galbraith,  99  TT.  S.  214 ;  of  Commerce  v.  Town  of  Granada,  54 

White    V.    Vermont,    etc.,    Eailroad  Fed.  E.  100;   4C.  C.  A.  212;   10  U.  S. 

Company,   21  How.  575;   Preston?;.  App.  692,  distinguished. 

Hull,  23  Grat.  600,  '  National  Life  Ins.  Co.  v.  Board  of 

'  City  of  Alma  v.  Guaranty  Savings  Education,  62  Fed.  E.  778. 
Bank,  60  Fed.  E.  203;  National  Bank 
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§  246.  Bonds  issued  in  blank  as  to  payee. — It  is,  perhaps, 
a  well  settled  doctrine  in  England  that  a  bond  delivered  in 
blank,  as  it  respects  the  payee,  is  void,  and  the  blank  incapable 
of  being  filled  up  by  the  holder,  either  upon  an  implied  or 
express  parol  authority  from  the  maker.  This  is  maintained 
upon  the  principle  that  the  authority  of  an  agent  to  make  a 
deed  for  another  must  be  by  deed  ;  and,  also,  that  to  admit  the 
parol  authority  to  fill  up  the  blank  would,  in  effect,  make  a 
bond  transferrable  and  negotiable,  like  a  bill  of  exchange  or 
exchequer  bill.' 

It  was  otherwise  held  by  Lord  Mansfield.*  But  this  doctrine 
was  overruled  by  Park  B.  in  delivering  the  opinion  of  the 
court  in  the  case  of  Hibblewhite  v.  M'Morine  and  the  opinion 
reaflfirmed  by  him  still  more  strongly  in  the  second  case  above 
cited.  The  courts  of  the  highest  authority  in  this  country  have 
followed  the  doctrine  laid  down  by  Lord  Mansfield  and  have  not 
hesitated  to  meet  the  fears  expressed  by  Park  B.,  that  the  effect 
would  be  to  make  bonds  negotiable  by  admitting  the  conse- 
quences. Chief  Justice  Marshall,  in  an  early  case  involving 
this  question,  hesitated  to  reach  this  conclusion,  but  expressed 
a  strong  belief  that  at  some  future  day  it  would  be  the  law  of 
this  court.' 

In  a  case  which  came  to  the  supreme  court  of  the  United 
States  in  1858  from  the  circuit  court  of  Massachusetts  the 
bonds  in  question  had  been  issued  by  a  railroad  company, 
and  for  sufiicient  consideration,  to  a  citizen  of  Massachusetts, 
and  were  payable  in  blank,  no  payee  being  inserted,  and  came 
into  the  hands  of  the  plaintiff  through  several  intervening 
holders,  in  regular  course  of  business.  It  was  held  by  the 
supreme  court  that  it  was  the  intention  of  the  company,  by 
issuing  the  bonds  in  blank,  to  make  them  negotiable  and  pay- 
able to  the  holder,  or  bearer,  and  that  the  holder  might  fill  up 
the  blank  with  his  own  name  or  make  them  payable  to  himself 
or  bearer,  or  to  order.  And  until  the  plaintiff  chose  to  fill  up 
the   blank,  he  was  to  be   regarded   as  holding  the  bonds  as 

'  Hibblewhite  v.  M'Morine,  6  Mees.       "Master  v.  Miller,  1  Anst.  225. 
&W.  200;    Enthoveni).  Hoyleetal.,       'The  United   States   v.  Nelson  & 
9  Eng.  L.  &  Eq.  434.  Myers,  2  Brock  64. 
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bearer,  and  held  them  in  this  character  till  made  payable  to 
himself  or  order.' 

§  247.  As  to  the  time  of  matnTity  of  bonds. — ^The  supreme 
court  of  Illinois  has  held  that  when  a  statute  is  silent  as  to  the 
time  when  the  bonds  shall  be  made  payable,  and  the  terms  and 
conditions  on  which  they  shall  be  made  payable,  such  matters 
are  left  to  the  determination  of  the  municipal  oflBcers  who  issue 
the  bonds  and  the  purchaser.^ 

But  if  a  time  is  fixed  by  the  statute  when  the  bonds  shall  be 
made  payable,  and  also  the  terms  and  conditions  upon  which 
they  shall  be  made  payable,  such  a  provision  is  a  limitation 
upon  the  grant  of  power,  and  bonds  issued  in  disregard  of  such 
provision  are  held  to  be  invalid.' 

The  supreme  court  of  New  Jersey  has  held  that  bonds  may 
be  made  payable  in  a  shorter  period  than  provided  for  by 
statute.  In  passing  upon  that  question  the  court  declared  that 
if  the  contract  was  in  opposition  to  the  express  legislation,  to 
public  policy  or  to  any  general  principle  of  law,  then  such 
contract  must  fail ;  but  its  want  of  coincidence  with  mere 
naked  formalities  and  statutory  directions  not  intended  to 
be  the  essence  of  the  thing  authorized  will  not  have  such  effect. 
The  circumstance  that  the  bonds  were  required  to  be  made 
payable  in  twenty  years  rather  than  in  five  or  within  any  other 
designated  period,  could  not  be  a  matter  of  substance  or  any- 
thing but  an  immaterial  incident  to  the  act  authorized.' 

The  supreme  court  of  Massachusetts  has  held  that  where  the 
bonds  contain  upon  their  face  an  unconditional    promise  to 

'  White  U.Vermont  &  Massachusetts  '  Woodrufi  v.  Okolona,  57  Miss.  806 ; 
Railroad  Co.,  21  How.  575.  See,  also,  Davis  v.  County  of  Yuba,  75  Cal.  452. 
Chapin  v.  Vermont,  etc.,  R.  Co.,  8  *  Singer  Mfg.  Co.  ».  Elizabeth,  42  N. 
Gray  (Mass.)  575;  note  to  Morris  J.  L.  249;  Potter  ».  Town  of  Green- 
Canal,  etc.,  Co.  V.  Fisher,  64  Am.  wich,  26  Hun  (N.  Y.),  326.  But  see 
Dec.  423;  note  to  McClelland  «.  Nor-  Barnum  v.  Okolona,  148  U.  S.  393. 
folk,  etc.,  R.  Co.,  1  L.  R.  A.  929;  Nor  will  a  provision  that  they  may  be 
2  Elliott  R.  R.,  §484;  post,  §252.  paid  before  maturity  or  on  or  before 
But  compare  Evertson  v.  Nat.  Bank,  a  certain  date  destroy  their  negotia- 
66  N.  Y.  14,  23  Am.  R.  9 ;  Augusta  bility.  Union  Cattle  Co.  v.  Interna- 
Bank  v.  Augusta,  49  Me.  507.  tional,  etc.,  Co.,  149  Mass.  492 ;  Union, 

^Chicago  R.  R.  Co.   v.   Aurora,  99  etc.,   Co.   v.   Southern,   etc..   Co.,  51 

111.  205 ;  2  Elliott  R.  R.  §  880.  Fed.  R.  840. 
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pay  at  a  certain  date,  a  purchaser  in  good  faith  is  not  bound 
by  a  stipulation  made  with  the  agents  who  sold  the  bonds,  that 
a  certain  portion  of  them  should  be  redeemed  yearly.  Such 
purchaser  is  not  obliged  to  look  beyond  the  statute  conferring 
the  power.' 

In  a  case  in  Pennsylvania  school  bonds  were  made  payable 
"  in  twenty-five  years  after  date  with  interest."     Each  bond 
contained  this  provision:     "This  bond  will  be  redeemed,  if 
desired,   twelve  years   after   date."     Accordingly,  when    the 
twelve  years  had  elapsed,  the  school  district,  desiring  to  pay 
off  the  bonds,  tendered  the  principal  and  accrued  interest  in 
full.     This  was  refused  by  the  holder  of  some  of  the  bonds, 
who  afterwards  brought  suit  for  the  subsequently  accrued  in- 
terest.    The   supreme   court  of   Pennsylvania   held  that  the 
word  "  in  "  did  not  mean  at  any  time  within  or  during ;  that 
the  bonds  were  not  payable  until  the  twenty-five  years  had 
elapsed,  and  that  the  declaration  of  each  bond,  that  it  "will 
be  redeemed,  if  desired,  twelve  years  after  date,"  was  for  the 
benefit  of  the  holder,  and  at  his  option  alone.     The  court  said  : 
"The   bonds,    on   their   face,   purport   to   have   been  issued 
as    security    for    a  twenty-five  years  loan.     The  semi-annual 
interest  for  that  entire  period  is  provided  for  by  the  coupons 
attached  to  and  forming  part  of  each  bond  ;  and  there  is  noth- 
ing to  indicate  that  the  school  district  has  any  right  to  pay  the 
principal  before  the  expiration  of  the  time  named.     The  dec- 
laration at  the  close  of  each  bond,  that  it  "will  be  redeemed, 
if  desired,  twelve  years  after  date,"  is  evidently  intended  for 
the  benefit  of  the  holder  alone,  giving  him  the  option  of  de- 
manding payment  of  the  principal  at  the  expiration  of  twelve 
years.     If  he  then  desired  payment,    the  school  district  was 
bound,  on  his  demand,  but  not  of  its  own  motion,  to  redeem 
the  bonds  by  paying  the  principal  and  accrued  interest.     If  it 
were  not  for  the  word  '  in  '  before  the  words  'twenty-five  years 
after  date,'  there  would  be  nothing  on  which  to  hang  even  a 
doubt  as  to  the  meaning  of  the  last  quoted  expression.     It  is 
contended  the  word  '  in  '  is  used  in  the  sense  of   '  within  '  or 
'  at  any  time  during,'  etc.     While  it  may  be  sometimes  em- 

•  Suffolk  Savings  Bank  v.   Boston,  149  Mass.  364. 
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ployed  in  that  sense  we  do  not  think  it  was  so  intended  in  the 
bonds  under  consideration  ;  but  if  there  should  be  any  uncer- 
tainty as  to  the  sense  in  which  it  was  used,  the  doubt  should 
be  resolved  in  favor  of  the  obligee."  ' 

The  supreme  court  of  the  United  States  has  held  that  the 
time  which  bonds  may  run  may  be  estimated  from  a  future 
date,  when  the  time  is  reasonable  for  issuing  and  delivering 
the  bonds  and  placing  them  on  the  market.  Thus,  where  an 
act  of  the  legislature  of  Kansas  authorized  the  issue  of  bonds 
and  provided  that  the  bonds  should  be  payable  in  not  less  than 
five  nor  more  than  thirty  years  from  the  date  thereof,  it  was 
held  that  this  provision  of  the  statute  was  directory  and  not  of 
the  essence  of  the  power.' 

But  where  the  bonds  are  issued  under  a  statute  which  pro- 
vides that  they  shall  not  extend  beyond  a  specified  number  of 
years  from  the  date  of  their  issuance,  such  limitation  must  be 
regarded  as  in  the  nature  of  a  restriction  on  the  power  to  issue 
bonds,  and  the  municipality  has  no  power  to  make  them  pay- 
able after  a  longer  period.' 

§  248.  Place  of  payment  of  bonds. — It  is  a  well-settled  doc- 
trine in  the  supreme  court  of  the  United  States  that  the  power 
of  a  municipal  corporation  to  make  any  contract  does  not  de- 
pend upon  the  place  of  performance  but  upon  its  scope  and 
object.  And,  therefore,  where  no  place  of  payment  of  the 
bonds  is  designated  by  the  statute,  it  is  competent  for  the  offi- 
cers who  issued  the  bonds  to  make  them  payable  in  another 
state.  Thus,  where  the  board  of  supervisors  of  a  county  in 
the  state  of  Mississippi  issued  bonds  in  aid  of  a  railroad  com- 
pany, and  no  place  of  payment  was  designated  by  the  statute, 
the  supreme  court  of  the  United  States  held  that  it  was  compe- 
tent for  the  supervisors  to  make  the  bonds  payable  in  New 
York  City.' 

'  AUentown  School  District  v.  Derr,  96  U.  S.  271 ;  Daws  1).  Town  of  Elm- 

115  Pa.   St.  439;   White   ».  Smith,   33  wood,   24    Fed.   B.   114;     Comrs.    oi 

Pa.   St.  186;  Beeson  B.  Patterson,   36  Marion  ».  Clark,  94  U.  S   278. 

Pa.  St.  24;  Klaer  v.  Eidgway,  86  Pa.  'Barnnm  v.  Town  of   Okolona,  148 

St.  529.  U.  S.  393. 

^Township of  Rock  Creek  v.  Strong,  *  Calhoun  Co.  v.  Galbraith,  99  U.  S. 
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It  is  not  unusual  for  municipalities  issuing  bonds  to  desig- 
nate a  particular  bank  as  a  place  of  payment,  and  still  more 
frequently  the  place  of  payment  is  specified  in  the  coupons. 
Nebraska,  Kansas,  and  a  number  of  the  other  states  and  terri- 
tories have  provided  by  statute  for  the  establishment  of  a  fiscal 
agency  where  their  municipal  bonds  and  coupons  may  be  made 
payable.  While  nearly  all  the  state  and  federal  courts  have 
held  that  municipalities  may  make  their  bonds  payable  beyond 
the  limits  of  the  state  in  which  they  are  issued,  in  Illinois  the 
contrary  doctrine  obtains.  The  supreme  court  of  that  state 
has  held  that  in  the  absence  of  special  legislative  authority  to 
make  the  pla,ce  of  payment  at  a  designated  place,  a  municipal- 
ity of  that  state  can  only  be  required  to  pay  its  bonds  at 
the  usual  office  of  its  treasurer.  The  court  laid  down  the  doc- 
trine that  municipalities  were  created  for  public  convenience 
only,  and  are  not  required  to  seek  their  creditors  to  discharge 
their  indebtedness,  but  when  payment  is  desired  the  demand 
shall  be  made  at  their  treasury,  that  is  the  only  place  where 
the  treasurer  can  legally  have  the  public  funds  with  which  he 
is  entrusted.  To  authorize  an  officer  to  draw  his  warrant  on 
the  treasurer,  payable  in  a  sister  state  or  in  ^  foreign  country, 
necessarily  imposes  an  obligation  on  the  treasurer  to  provide 
funds  at  that  place  to  meet  them,  and  his  duties  requiring  him 
at  the  treasury  would  require  the  employment  of  agents,  the 
transmission  of  the  funds  at  a  risk  of  loss,  and  a  considerable 
expense  in  charges,  insurance  and  discounts,  which  are  not 
incident  to  its  payment  at  the  treasury.  And  therefore,  in  the 
opinion  of  the  court,  in  the  absence  of  legislative  enactment 
municipalities  have  no  power  to  make  their  indebtedness  pay- 
able at  any  other  place  than  at  their  treasury.'  But  even  ac- 
cording to  the  doctrine  of  the  Illinois  courts,  the  fact  that 


214 ;  Mayor  v.  Muscatine,  1  Wall.  384 
Lynd  v.  The  County,  16  Wall.  6 
Thomson  v.  Lee  Co.,  3   Wall.   327 


provision  as  to  the  place  of  payment, 
they  are  payable  at  the  treasury  o£ 
the  municipality.    Friend  v.  City  of 


Evansville,  etc.,  E.  Co.  v.  City  of  Ev-  Pittsburg,  131  Pa.  St.  305,  6  L.  E.  A. 

ansville,  15  Ind.   395;   City  of  Lex-  636. 

ington    V.    Butler,    14     Wall.     282;  '  People  «.  County  of  Tazewell,  22 

Gelpcke   v.   Dubuque,   1    Wall.    175.  111.  147 ;    City  of  Pekin  v.  Eeynolds, 

See,  also,  Enfield  ».  Jordan,  119  TJ.  S.  31   111.  529;    Sherlock  v.  Village   of 

680.     But    in    the    absence  of    any  Winnetka,  68  111.  530. 
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bonds  are  made  payable  beyond  the  limits  of  the  state  does  not 
affect  their  validity,  and  if  the  municipality  issuing  them  fails 
or  refuses  to  pay  the  interest  on  the  coupons  as  they  become 
due  upon  the  bonds,  at  the  place  designated  beyond  the  state, 
it  is  the  duty  of  the  holder  of  the  bonds  or  coupons  to  present 
them  to  the  treasurer  of  the  municipality,  where  in  law  they 
would  be  deemed  payable.  The  place  of  payment  specified  in 
the  bonds  or  coupons  is  regarded,  in  such  cases,  as  mere  sur- 
plusage.' In  the  case  cited.  Justice  Walker,  in  delivering  the 
opinion  of  the  court,  said :  "If  this, coupon  had  not  contained 
the  language,  'at  the  city  of  New  York,'  it  would  have  been  a 
legal  instrument,  strictly  conforming  to  all  the  requirements 
of  the  law  authorizing  counties  to  issue  evidences  of  indebted- 
ness. If,  then,  this  unauthorized  portion  of  the  coupon  were 
rejected,  it  would  be  in  conformity  to  the  law,  and  for  the  pur- 
pose of  upholding  it  the  law  will  reject  that  portion  as  surplus- 
age." 

§  249.  What  officers  must  act. — The  power  of  municipal  offi- 
cers to  issue  bonds,  whether  they  act  under  a  general  power 
under  the  charter  of  the  municipality  and  issue  bonds  for  gen- 
eral purposes,  or  act  under  a  special  statute  granting  aid  to  a 
railroad,  is  derived  from  the  same  source.  The  statutes  of  the 
state  are  the  sources  to  which  we  are  to  look  in  order  to  ascer- 
tain their  power,  and,  as  a  general  rule,  such  authority  as  we 
find  there  vested  in  them  they  may  exercise,  and  no  more. 
And  every  holder  of  municipal  bonds  is  bound,  at  his  peril,  to 
know  the  extent  of  the  powers  of  the  officers  purporting  to  bind 
a  municipality  by  bonds  issued  in  their  behalf. 

The  supreme  court  of  the  United  States  has  held  that  every 
executive  officer,  when  called  on  to  act  in  his  official  capacity, 
must  inquire  and  determine  whether,  on  the  facts,  the  law  re- 
quires him  to  do  the  act  required.  The  due  execution  of 
bonds  is  an  executive  act.^ 

"Where  the  law  requires  bonds  of  the  township  to  be  attested 
by  the  county  clerk,  the  signature  of  the  clerk  is  essential  to 

'Johnson   u.  County  of   Stark,  24       "Hoff  «.  Jasper  Co.,  110  U.  S.  53. 
111.  75. 
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the  valid  execution  of  them,  and  bonds  executed  without  his 
signature  are  not  the  bonds  of  the  township.' 

But  where,  by  a  contract  of  subscription,  a  township  agreed 
to  take  stock  of  a  railroad  company  and  pay  for  it  in  valid  ne- 
gotiable bonds,  and,  when  the  subscription  was  made,  the 
bonds  signed  by  the  presiding  justice  of  the  county  court  alone 
would  have  been  sufficient,  the  contract  of  subscription  is  not 
impaired  by  a  law  passed  afterwards  that  requires  the  signature 
of  the  clerk  of  the  court  to  the  bond,  as  well  as  that  of  the  pre- 
siding justice.' 

In  Illinois  where  a  county  is  organized  under  the  township 
act,  it  has  been  held  that  the  supervisors  are  the  proper  officers 
to  issue  county  bonds.' 

And  after  a  vote  of  the  township  in  Illinois  it  has  been  held 
that  the  supervisors  and  clerk  are  the  proper  authorities  to 
subscribe  for  the  stock  of  a  railroad  company,  and  issue  the 
bonds  of  the  township  therefor.* 

In  Missouri  the  presiding  justice  of  the  county  court  and  the 
clerk  of  a  county  were,  by  the  terms  of  the  order  of  a  county 
court,  authorized  to  execute  bonds  which  would  bind  the 
county  for  the  payment,  under  the  law  of  the  state  authorizing 
counties  "  to  fund  any  and  all  debts  they  may  owe.'" 

In  New  Jersey  the  township  committee  has  no  general  au- 
thority to  act  for  the  township,  yet  where  they  had  executed 
bonds  which  the  township  was  authorized  to  issue  for  the  pur- 
pose of  raising  money  to  pay  bounties,  and  the  township  book 
recited  an  issue  of  bonds,  "in  pursuance  of  a  resolution,"  etc., 
and  an  act  of  the  legislature  ratified  the  proceedings,  expressly 
including  the  acts  and  doings  of  the  township  committee,  it 
was  held  that  the  legislature  intended  to  authorize  such  execu- 
tion and  issue  by  the  committee.* 

iBissell  V.  Spring  Valley,  110  V.  S.        *  Walnut  v.  Wade,   103  U.  S.  683; 
62.  Ohio  V.  Frank,  108  U.  S.  697. 

«Hoff  V.  Jasper  Co.,  110  U.  S.  53.  =  County  of  Cass  v.  Shores,  95  U.  S. 

'County  of  Kankakee  v.  .Sltna  Life    375. 
Ins.  Co.,  106  U.  S.  688.  « Middleton  v.  MuUica  Tp.,  112  TJ.  S. 

433. 
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§  250.  Doctrine  of  the  supreme  court  of  the  United  States 
as  to  Tarious  irregularities. — The  supreme  court  of  the  United 
States  has  not  only  held  that  it  is  not  a  valid  objection  that 
bonds  were  made  payable  beyond  the  limits  of  the  state,  in  the 
absence  of  express  legislative  enactment  to  the  contrary,  but 
also  that  it  is  not  a  valid  objection  that  the  county  judge  at- 
tested his  seal  to  the  bonds  out  of  the  state.' 

Where  a  subscription  to  a  stock  in  aid  of  a  railway  company 
was  legal,  it  is  immaterial  that  the  bonds  were  issued  at  a  later 
date.^ 

Town  bonds  issued  under  the  laws  of  Missouri  are  not  in- 
valid because  the  railroad  company  to  which  the  subscription 
was  voted  was  not  incorporated  until  the  day  of  the  election." 

So  it  has  been  held  that  bonds  issued  by  a  county  in  Mis- 
souri are  not  void  in  the  hands  of  a  bona  fide  purchaser  for 
value,  because  the  railroad  company  to  which  the  bonds  were 
issued  in  payment  of  its  capital  stock  was  not  created  until 
subsequent  to  the  favorable  vote  of  the  qualified  voters  and  the 
order  of  subscription.* 

In  New  York  bonds  were  not  void  because,  although  the 
written  assent  of  the  required  number  of  tax-payers  on  the  as- 
sessment roll  of  1852  was  obtained,  they  were  not  issued  until 
after  August  1,  1853,  when  the  assessment  roll  for  that  year 
was  by  law  required  to  be  completed.' 

In  New  York  where  an  order  of  the  county  judge  for  an 
issue  of  town  bonds  was  reversed  on  certiorari,  but  the  town 
commissioners,  after  commencement  of  the  proceedings,  issued 
and  delivered  the  bonds  to  the  railroad  company  with  full 
knowledge  of  such  proceedings,  it  was  held  that  the  bonds 
were  illegal  as  between  the  town  and  the  company .' 

Under  the  municipal  aid  act  of  Alabama  it  has  been  held 
that  bonds  from  which  coupons  are  cut  are  not  void  because 
they  were  not  of  the  same  denomination  as  those  specified  in 

'  County  of  Lynd  v.  The  County,  16    360 ;    County  of  Cass  v.  Jordan,  95 
Wall.  6.  U.S.  373. 

'  County  of  Calloway  v.  Foster,  93       *  County  of  Daviess  v.  Huidekoper, 
U.  S.  567.  98  U.  S.  98. 

«  County  of  Cass  v.  Johnson,  95  U.  S.       '  Scipio  v.  Wright,  101  TJ.  S.  665. 

« Stewart  v.  Lansing,  104  U.  S.  505. 
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the  proposition  of  the  railroad  company  for  subscription,  sub- 
mitted to  and  voted  upon  by  the  county.  And  bonds  issued 
under  the  authority  of  a  popular  election  can  not  be  set  aside 
simply  because  all  that  may  have  been  said  by  interested 
parties,  in  public  speeches  during  the  canvass  which  preceded 
the  election,  does  not  turn  out  to  be  in  every  respect  true.' 

Under  a  statute  in  Michigan  authorizing  the  issue  of  bonds 
in  aid  of  a  railroad,  which  provides  for  their  issue,  "within 
sixty  days  after"  the  bonds  are  voted,  it  was  held  that  valid 
bonds  may  be  issued  after  that  time  and  ante-dated.  And 
under  such  a  statute  an  affidavit,  denying  that  the  bonds  were 
issued  within  the  sixty  days,  puts  in  issue  the  question  of  their 
validity  if  they  were  issued  after  that  time.' 

'County  of  Green  v.  Daniel,  102       'Chickamingo. Carpenter,  106 U.  S. 
U.  S.  187.  663. 
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§  251.  The  doctrine  of  the  supreme  court  of  the  United 
States  as  to  tite  negotiability  of  bonds.— It  is  the  well  estab- 
lished doctrine  of  the  supreme  court  of  the  United  States  tliat 
municipal  bonds  with  coupons,  payable  to  bearer,  are  negotia- 
ble securities,  and  pass  by  delivery,  and,  in  fact,  have  all  the 
qualities  and  incidents  of  commercial  paper. 

Thus,  in  1863  a  case  arose  in  the  supreme  court  of  the 
United  States  from  the  state  of  Pennsylvania,  involving  the 
validity  of  certain  bonds  which  had  been  issued  in  aid  of  the 
Pittsburg  and  Erie  Railroad  Company  by  Mercer  county,  in  that 
state.  The  bonds  set  forth  the  fact  that  the  county  was  in- 
debted to  said  company  for  the  full  sum  which  the  county 
"  promises  to  pay  twenty  years  after  date,  to  said  company  or 
bearer,  with  interest  payable  semi-annually,  etc.,  upon  de- 
livery of  the  coupons  annexed ;  for  which  payments  well  and 
truly  to  be  made,  the  faith,'  credit  and  property  of  the  county 
is  solemnly  pledged,  under  authority  of  an  act  of  the  assem- 
bly," stating  the  act  under  which  the  bonds  were  issued,  and 
signed  under  the  corporate  seal  of  the  county.  The  supreme 
court,  in  an  able  opinion  by  Justice  Grier,  held  that  this  species 
of  bonds  is  a  modern  invention,  intended  to  pass  by  manual 

(303) 
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delivery,  and  to  have  the  qualities  of  negotiable  paper  ;  and 
their  value  depends  mainly  upon  this  character.  Being  issued 
by  states  and  corporations,  they  are  necessarily  under  seal. 
But  there  is  nothing  immoral  or  contrary  to  good  policy  in 
making  them  negotiable,  if  the  necessities  of  commerce  re- 
quire that  they  should  be  so.  A  mere  technical  dogma  of  the 
courts  or  the  common  law  can  not  prohibit  the  commercial 
world  from  inventing  or  using  any  species  of  security  not 
known  in  the  last  century.  Usages  of  trade  and  commerce  are 
acknowledged  by  courts  as  part  of  the  common  law,  although 
they  may  have  been  unknown  to  Bracton  or  Blackstone.  And 
this  malleability,  to  suit  the  necessities  and  usages  of  the  mer- 
cantile and  commercial  world,  is  one  of  the  most  valuable 
characteristics  of  the  common  law.  When  a  corporation  cove- 
nants to  pay  to  bearer  and  gives  a  bond  with  negotiable  quali- 
ties, and  by  this  means  obtains  funds  for  the  accomplishment 
of  the  usual  enterprises  of  the  day,  it  can  not  be  allowed  to 
evade  the  payment  by  parading  some  obsolete  judicial  decision 
thajt  a  bond,  for  some  technical  reason,  can  not  be  made  pay- 
able to  bearer.  That  these  securities  are  treated  as  negotiable 
by  the  commercial  usages  of  the  whole  civilized  world,  and 
have  received  the  sanction  of  judicial  recognition,  not  only  of 
this  court,  but  of  nearly  every  state  in  the  Union,  is  well 
known  and  admitted.' 

In  another  case,  in  which  the  validity  of  certain  bonds 
issued  by  the  city  of  Dubuque,  Iowa,  was  brought  into  ques- 
tion before  this  court,  Justice  Swayne,  speaking  for  the  court, 
said  :  "Bonds  and  coupons  like  these,  by  universal  commer- 
cial usage  and  consent,  have  all  the  qualities  of  commercial 
paper."  ' 

§  252.  Negotiability  of  bonds  payable  in  blank. — In  this 
country  the  fact  that  the  name  of  the  payee  is  not  inserted  in 

'Mercer  Co.  B.Hackett,  1  Wall.  83;  282;   Mayor  v.  Eay,  19  Wall.,  468; 

White  V.  Vermont,  etc.,  Railroad  Co.,  Humboldt  Township  v.  Long,  92  U.  S. 

21  How.  575.  642;  Eoberts  v.  BoUes,  101  U.  S.  119; 

'  Gelpcke  v.  Dubuque,  1  Wall.  175 ;  Ottawa  v.  National  Bank,  105  F.  S. 

Thompson  v.  Lee  Co.,   3  Wall.  327;  342. 
City  of  Lexington  v.  Butler,  14  Wall. 
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the  bond  will  not  destroy  its  negotiability,  and  it  seems  that 
when  bonds  are  so  issued  and  delivered  in  blank  the  holder 
may  insert  his  own  name. 

In  1858  the  question  as  to  the  negotiability  of  railroad  bonds 
was  before  the  supreme  court  of  the  United  States.  Bonds 
had  been  issued  by  the  Vermont  and  Massachusetts  Railroad 
Company  in  regular  course  of  business,  and  for  sujSicient  con- 
sideration, to  a  citizen  of  Massachusetts,  and  were  payable  in 
blank,  no  payee  being  inserted.  The  bonds  were  afterwards 
sold  in  open  market,  and  passed  from  hand  to  hand  by  de- 
livery, at  prices  varying  according  to  the  state  of  the  market, 
and,  after  passing  through  several  intervening  holders,  they 
came  into  the  hands  of  a  citizen  from  New  Hampshire,  who 
brought  suit  upon  the  bonds  against  the  railroad  company, 
but  before  suit  was  brought,  the  holder  of  the  bonds  filled  in 
the  blank  by  inserting  "  Selden  F.White,  or  order,"tlie  name 
of  the  holder  of  the  bonds.  This  was  done  without  the  knowl- 
edge or  consent  of  the  defendant,  the  railroad  company.  The 
supreme  court  of  the  United  States  held  that  it  was  the  inten- 
tion of  the  company,  by  issuing  the  bonds  in  blank,  to  make 
them  negotiable  to  the  holder  as  bearer,  and  that  the  holder 
might  fill  up  the  blank  with  his  own  name  or  make  them 
payable  to  himself  or  bearer  or  order.  Mr.  Justice  Nelson,  in 
delivering  the  opinion  of  the  court,  said :  "As  to  the  negotia- 
bility of  this  class  of  securities,  when  shown  to  be  intended 
that  they  should  possess  this  character  by  the  form  in  which 
issued,  and  mode  of  giving  them  circulation,  we  think  the 
usage  and  practice  of  the  companies  themselves  and  of  the 
capitalists  and  business  men  of  the  country  dealing  in  them, 
as  well  as  the  repeated  decision  or  recognition  of  the  principle 
by  courts  and  judges  of  the  highest  respectability,  have  settled 
the  question.  Indeed,  without  conceding  to  them  the  quality 
of  negotiability,  much  of  the  value  of  these  securities  in  the 
market,  and  as  a  means  for  furnishing  the  funds  for  the  accom- 
plishment of  many  of  the  greatest  and  most  useful  enterprises 
of  the  day,  would  be  impaired.  Within  the  last  few  years, 
masses  of  them  have  gone  into  general  circulation,  and  in 
Mdn.  Sb.— 20 
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which  capitalists  have  invested  their  money  ;  and  it  is  not  too 
much  to  say,  that  a  great  share  of  the  confidence  they  have 
acquired,  as  a  desirable  security  for  investment,  is  attributable 
to  this  negotiable  quality,  as  well  on  account  of  the  facility  of 
passing  from  hand  to  hand  as  the  protection  afforded  to  the 
bona  fide  holder. " '    . 

In  May,  1863,  the  Milwaukee  and  St.  Paul  Railway  Com- 
pany issued  coupon  bonds,  by  each  of  which  the  company 
acknowledged  its  indebtedness  to  certain  persons  named,  or 
bearer,  in  the  sum  of  one  thousand  dollars,  and  promised  to 
pay  the  amount  to  the  bearer  on  the  first  day  of  January,  1898, 
at  the  ofiice  of  the  company,  in  the  city  of  New  York,  with 
semi-annual  interest  at  the  rate  of  seven  per  cent,  per  annum, 
on  the  presentation  and  surrender  of  the  coupons  annexed,  as 
they  severally  became  due.  Immediately  following  this  ac- 
knowledgment of  indebtedness  and  promise  of  payment  there 
was  in  each  of  the  instruments  a  further  agreement  of  the 
company  to  make  what  is  termed  "  the  scrip  preferred  stock  " 
attached  to  the  bonds  full  paid  stock,  at  any  time  within  ten 
days  after  any  dividend  shall  have  been  declared  and  become 
payable  in  such  preferred  stock,  upon  surrender,  in  the  city  of 
New  York,  of  the  bonds  and  unmatured  interest  warrants.  To 
each  of  the  bonds  there  was  originally  attached,  by  a  pin,  the 
certificates  of  scrip  preferred  stock  thus  referred  to,  which 
stated  that  the  complainant  was  entitled  to  receive  ten  shares 
of  full  paid  preferred  stock  of  the  company,  designated  as 
"  scrip  preferred  stock  ;"  and  that  upon  the  surrender  of  the 
certificate  and  accompanying  bond  and  all  unmatured  coupons 
thereon,  as  provided  in  the  agreement,  he  should  be  entitled 
to  receive  ten  shares  of  full  paid  preferred  stock.  Three  of 
these  bonds,  with  certificates  attached,  were  stolen  from  the 
plaintiff,  and  were  taken  by  the  defendants  as  collateral 
security  for  notes  discounted  by  them,  without  actual  notice 

'  White  V.Vermont  &  Massachusetts  Co.,  13  N.  Y.  599;  Carr  c.'LeFevre, 

E.  R.  Co.,  21  How.  575;  Morris  Canal,  27  Pa.  St.  413;  Craig  v.  The  City  of 

etc.,   Co.  V.  Fisher,  1   Stockton  667,  Vicksburg,   31  Miss.  216;   Chapin  ». 

699;  Delafield  v.  State  of  Illinois,  2  The  Vermont  &  Massachusetts  E.  R. 

Hill(N.  Y.)159,  s.  c.  8PaigeCh.527;  Co.,  8  Gray  575;  ante,  ^246. 
Mech.  Bank  v.  N.  Y.  &  N.  H.  E.  E. 
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of  any  defect  in  the  title  of  the  holder ;  but  the  certificates 
were,  at  the  time,  detached  from/the  bonds.  The  supreme 
court  held  that  the  bonds  were  negotiable  instruments,  not- 
withstanding the  agreement  respecting  the  scrip  preferred 
stock  contained  in  them,  that  agreement  being  independent  of 
the  pecuniary  obligation  of  the  company.' 

§  253.   The  words  "to bearer"  or  "  order"  not  essential  to 

negotiability. — A  case  arose  in  the  supreme  court  of  the  United 
States  in  1880,  from  the  state  of  Tennessee,  involving  the  nego- 
tiability of  county  bonds  issued  to  a  railroad  company.  The 
obligatory  part  of  the  bond  contained  this  provision  :  "  Know 
all  men  by  these  presents,  that  the  county  of  Wilson,  in  the 
state  of  Tennessee,  is  indebted  to  the  Tennessee  and  Pacific 
Railroad  Company,  or  the  holder  hereof,  if  this  bond  is  trans- 
ferred by  the  signature  of  the  president  of  said  company,  at 
the  office  of  the  treasurer  of  said  county,  in  the  city  of  Leba- 
non, on  the  first  day  of  January,  1879,  with  interest  thereon  at 
the  rate  of  six  per  cent,  per  annum,  on  the  first  day  of  January 
and  July  ensuing  the  date  hereof,  until  the  principal  sum  is 
paid,  upon  the  presentation  and  surrender  of  the  interest  war- 
rants hereto  attached  at  the  said  office  of  the  treasurer  of  Wil- 
son county,  state  of  Tennessee ;  this  being  one  of  a  series  of 
bonds,  in  all,  amounting  to  three  hundred  thousand  dollars, 
issued  for  the  stock  in  the  Tennessee  and  Pacific  Railroad 
Company."  It  was  contended  that  the  bonds  were  not  nego- 
tiable because  they  were  not  made  payable  to  bearer  or  order. 
It  was  shown  that  the  bonds  had  been  transferred  to  the  Na- 
tional bank  of  Nashville,  Tenn.,  by  the  president  of  the  rail- 
road company.  The  court  held  that  county  bonds,  payable  to 
a  railroad  company  or  holder,  if  the  bonds  are  transferred  by 
the  signature  of  the  president  of  the  company,  are  negotiable, 
and  after  a  transfer  may  be  sued  upon  by  the  holder.  The 
payment  of  the  bonds  to  the  railroad  company  or  holder  was 
equivalent  to  making  the  bonds  payable  to  the  company  or 
order,  provided  the  "  order  "  or  indorsement  was  made  by  the 
president  of  the  company,  and  as  the  bonds  contained  the  in- 

'Hotchkiss  V.  National  Banks,  21  Wall.  354. 
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dorsement  of  the  president  transferring  them  to  bearer,  they 
were  held  to  be  negotiable.  They  were  in  precisely  the  same 
plight,  said  the  court,  as  a  promissory  note  payable  to  order 
and  indorsed  in  blank  or  to  bearer,  the  title  to  which  passes  by 
mere  delivery.' 

§  254.  Negotiability  of  bonds  payable  to  holder. — Municipal 
bonds  payable  to  bearer  are  deemed  payable  to  the  holder,  and 
the  holder  is  not  regarded  as  the  assignee  of  the  contract,  but 
the  holder  through  transfer  by  delivery.' 

Municipal  bonds  payable  to  bearer  are  negotiable  by  de- 
livery, and  in  an  action  thereon  the  complaint  will  be  sufficient, 
if  it  allege  that  the  plaintiff  is  the  owner  and  holder  thereof, 
and  need  not  show  how  he  acquired  his  title  thereto.' 

§  255.  The  amount  to  be  paid  must  be  certain  to  constitute 
negotiability. — But  certainty  in  the  amount  payable  is  requi- 
site to  the  negotiability  of  bonds.  Thus,  railroad  bonds  by 
which  the  company  acknowledges  indebtedness  to  A  or  bearer, 
in  the  sum  of  so  many  pounds  or  so  many  dollars,  without 
saying  which,  and  payable  in  New  York  or  New  Orleans,  the 
place  of  payment  to  be  fixed  by  the  president  of  the  company 
by  his  indorsement,  but  the  place  of  payment  left  blank  in 
the  indorsement,  have  been  held  by  the  supreme  court  of 
the  United  States  not  to  be  negotiable  paper.  The  uncertainty 
of  the  amount  payable,  in  the  absence  of  the  required  indorse- 
ment, is  of  itself,  said  Justice  Bradley,  a  defect  which  deprives 
these  instruments  of  the  character  of  negotiability.' 

Mr.  Daniel,  in  his  work  on  Negotiable  Instruments, 
says  :  "  One  of  the  first  rules  in  regard  to  negotiable  paper  is 
that  the  amount  to  be  paid  must  be  certain,  and  not  be  made 
to  depend  on  a  contingency.'" 

§  256.  A  conditional  payment  does  not  destroy  negotiabil- 
ity.— Municipal  bonds  have  been  held  to  be  negotiable,  not- 

'  County  of  Wilson  v.  National  '  Gardner  v.  Haney,  86  Ind.  17 ; 
Bank,  103  TJ.  S.  770.  Black  v.  Duncan,  60  Ind.  522. 

^Farr  v.  Town  of  Lyons,  13  Fed.  R.  *  Parsons  v.  Jackson,  99  TJ.  S.  434. 
377.  See  ante,  §242. 

'  1  Daniel  on  Neg.  Inst.,  §  53. 
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withstanding  they  contain  the  following  recital:  "This  bond 
is  issued  for  the  purpose  of  subscribing  to  the  capital  stock  of 
the  Fort  Scott  and  Allen  County  Railroad,  and  for  the  con- 
struction of  the  same  through  the  said  township,  in  pursuance 
of  and  in  accordance  with  an  act  of  the  legislature  of  the  state 
of  Kansas,  entitled  'An  Act  to  enable  municipal  townships  to 
subscribe  for  stock  in  any  railroad,  and  to  provide  for  the  pay- 
ment of  the  same,  approved  February  25,  1870;'  and  for  the 
payment  of  the  said  sum  of  money  and  accruing  interest  there- 
on, in  manner  aforesaid,  upon  the  performance  of  the  said 
condition,  the  faith  of  the  aforesaid  Humboldt  Township,  as 
also  its  property,  revenue  and  resources  is  pledged."  Relying 
upon  this  clause  of  the  certificate,  the  township  contended  that 
the  construction  of  the  railroad  through  the  township  was  a 
condition  upon  which  the  payment  was  agreed  to  be  made.  The 
supreme  court  of  the  United  States  held  that  this  was  not  the 
true  construction  of  the  contract.  That  the  construction  of 
the  road,  as  well  as  the  subscription  for  stock,  were  mentioned 
in  the  recital  as  the  reason  why  the  township  entered  into  the 
contract,  not  as  conditions  upon  which  its  performance  was 
made  to  depend.  It  was  for  the  purpose  of  subscribing,  and 
to  aid  in  the  construction  of  the  road,  that  the  bond  was  given. 
The  words  "upon  the  performance  of  the  said  condition"  can 
not  then  refer  to  anything  mentioned  in  the  recital,  for  there 
are  no  conditions  there.  A  much  more  reasonable  construc- 
tion is,  that  they  refer  to  a  former  part  of  the  bond,  where  the 
annual  interest  is  stipulated  to  be  payable  at  a  banker's,  "on 
the  presentation  and  surrender  of  the  respective  interest  cou- 
pons." Such  presentation  and  surrender  is  the  only  condition 
mentioned  in  the  instrument.  But  the  stipulation  presents  no 
such  contingency  as  destroys  the  negotiability  of  the  instru- 
ment. It  is  what  is  always  implied  in  every  promissory  note 
or  bill  of  exchange,  that  it  is  to  be  presented  and  surrendered 
when  paid.  As  well  might  it  be  said  that  a  note  payable  upon 
a  demand  is  payable  upon  a  contingency,  and,  therefore,  non- 
negotiable,  as  to  affirm  that  one  payable  on  its  presentation  and 
surrender  is,  for  that  reason,  destitute  of  negotiability.' 

>  Humboldt  Tp.  v.  Long,  92  U.  S.  642. 
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§  257.   Municipal    bonds,   wlien    not  commercial   paper. — 

Bonds  not  issued  in  pursuance  of  legislative  authority,  nor  in 
the  mode  and  for  the  purposes  provided  by  law,  possess  none 
of  the  qualities  of  commercial  paper,  but  when  the  municipal- 
ity is  authorized  to  issue  bonds  under  certain  conditions,  and 
the  bonds  contain  recitals  of  the  existence  of  the  necessary 
conditions,  such  recitals  are  usually  conclusive  in  favor  of  a 
bona  fide  purchaser.' 

§  258.  Mnnicipal  bonds  governed  by  law  merchant. — Muni- 
cipal bonds,  drawn  payable  to  bearer,  are  negotiable  as  inland 
bills  of  exchange,  and  are,  therefore,  only  payable  after  they 
are  due,  upon  presentation  at  the  office  of  the  city  treasurer,  or 
at  the  place  where  they  are  made  payable.  They  are  governed 
by  the  law  merchant.* 

'  Hopper  V.  Town  of  Covington,  8    Ind.  41 ;  Board  v.  Bright,  18  Ind.  93 ; 
Fed.  E.  777,  118  U.  S.  148.  New  Albany,  etc.Co.  v.  Smith,  23  Ind. 

"City  of  Bloomington  v.  Smith,  123    353;  Gardner  v.  Haney,  86  Ind.  17. 
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Gold  and  Silver  Contracts. 

§  259.  General  powers  of  congress. — ^The  provisions  of  the 
constitution  of  the  United  States  which  relate  to  the  legislative 
function  of  the  government  may  be  divided  into  three  classes : 

1.  Those  which  confer  legislative  powers  on  congress. 

2.  Those  which  prohibit  the  exercise  of  legislative  powers 
by  congress. 

3.  Those  which  prohibit  the  states  from  exercising  certain 
legislative  powers. 

(311) 
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The  powers  conferred  on  congress  may  be  subdivided  into 
two  classes : 

(a)  Express  powers.  Among  the  express  powers  of  con- 
gress is  the  power  to  borrow  money  and  to  coin  money  and  to 
regulate  the  value  thereof. 

(&)  Implied  powers.  The  implied  powers  of  legislation  are 
based  largely  on  that  general  provision  of  article  one,  section 
eight,  of  the  constitution  of  the  United  States  which  declares 
that  congress  shall  have  power,  "to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  execution  the  fore- 
going powers,  and  all  other  powers  vested  by  this  constitution 
in  the  government  of  the  United  States,  or  in  any  department 
or  officer  thereof." 

§  260.  Prohibition  on  the  powers  of  the  states. — Article  one, 
section  ten,  of  the  constitution  of  the  United  States,  among 
other  prohibitions  on  the  powers  of  the  states,  declares :  "No 
state  shall  coin  money,  emit  bills  of  credit,  make  anything  but 
gold  and  silver  coin  a  tender  in  payment  of  debts,  or  pass  any 
law  impairing  the  obligations  of  contracts."  Hence,  the  con- 
stitution of  the  United  States  confers  upon  congress  the  ex- 
press and  sole  power  to  coin  money  and  regulate  the  value 
thereof,  and  prohibits  any  state  from  coining  money  or  making 
anything  but  gold  and  silver  coin  a  tender  in  payment  of  debts; 
thus  removing  the  whole  power  from  the  domain  of  state  legis- 
lation. 

Justice  Miller,  in  the  dissenting  opinion  in  Hepburn  v.  Gris- 
wold,  said  :  "It  has  been  strongly  argued  by  many  able  jurists 
that  these  latter  clauses,  fairly  construed,  confer  the  power  to 
make  the  securities  of  the  United  States  a  lawful  tender  in  pay- 
ment of  debts.  While  I  am  not  able  to  see  in  them  standing 
alone  a  sufficient  warrant  for  the  exercise  of  this  power,  they 
are  not  without  decided  weight  when  we  come  to  consider  the 
question  of  the  existence  of  this  power,  as  one  necessary  and 
proper  for  carrying  into  execution  other  admitted  powers  of 
the  government ;  for  they  show  that,  so  far  as  the  framers  of 
the  constitution  did  go  in  granting  express  power  over  the  law- 
ful money  of  the  country,  it  was  confided  to  congress  and  for- 
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bidden  to  the  states ;  and  it  is  no  unreasonable  inference,  that 
if  it  should  be  found  necessary  in  carrying  into  effect  some  of 
the  powers  of  the  government  essential  to  its  successful  opera- 
tion, to  make  its  securities  perform  the  ofl&ce  of  money  in  the 
payment  of  debts,  such  legislation  would  be  in  harmony  with 
the  power  over  money  granted  in  express  terms.'" 

§  261.  The  power  of  congress  to  borrow  money  includes  the 
power  to  issue  treasury  notes  or  other  obligations  of  the 
United  States  in  any  appropriate  form. — Article  one,  section 
eight,  of  the  constitution  of  the  United  States,  among  other 
things,  ordains  that  congress  shall  have  power  "to  borrow 
money  on  the  credit  of  the  United  States."  The  words  to 
"borrow  money,"  as  used  in  the  constitution  to  designate  a 
power  vested  in  the  national  government,  for  the  safety  and 
welfare  of  the  whole  people,  are  not  to  receive  that  limited  and 
restricted  interpretation  and  meaning  which  they  would  have 
in  a  penal  statute,  or  in  an  authority  conferred,  by  law  or  by 
contract,  upon  trustees  or  agents  for  private  purposes.  The 
power  "to  borrow  money  on  the  credit  of  the  United  States" 
is  the  power  to  raise  money  for  the  public  use  on  a  pledge  of 
the  public  credit,  and  may  be  exercised  to  meet  either  present 
or  anticipated  expenses  and  liabilities  of  the  government.  It 
includes  the  power  to  issue,  in  return  for  the  money  borrowed, 
the  obligations  of  the  United  States  in  any  appropriate  form  of 
stock,  bonds,  bills  or  notes.  Thus,  a  case  arose  in  the  supreme 
court  of  the  United  States  in  1884,  from  the  circuit  court  of 
the  United  States  from  the  southern  district  of  New  York,  in- 
volving the  single  question  :  Whether  notes  of  the  United 
States,  issued  in  time  of  war,  under  acts  of  congress  declaring 
them  to  be  a  legal  tender  in  payment  of  private  debts,  and  aft- 
erwards in  time  of  peace  redeemed  and  paid  in  gold  coin  at 
the  treasury,  and  then  re-issued  under  the  act  of  1878,  can, 
under  the  constitution  of  the  United  States,  be  a  legal  tender 
in  payment  of  such  debts.  Upon  full  consideration  of  the  case 
the  court  held  that  congress  has  the  constitutional  power  to 
make  the  treasury  notes  of  the  United  States  a  legal  tender  in 

'  Hepburn  v.  Griswold,  8  Wall.  603. 
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payment  of  private  debts,  in  time  of  peace  as  well  as  in  time  of 
war.' 

Mr.  Justice  Gray,  in  delivering  the  opinion  of  the  court,  used 
the  following  language  :     "It  appears  to  us  to  follow,  as  a  log- 
ical and  necessary  consequence,  that  congress  has  the  power  to 
issue  the  obligations  of  the  United  States  in  such  form,  and  to 
impress  upon  them  such  qualities  as  currency  for  the  purchase 
of  merchandise  and  the  payment  of  debts,  as  accord  with  the 
usage  of  sovereign  governments.     The  power  as  incident  to  the 
power  of  borrowing  and  issuing  bills  or  notes  of  the  govern- 
ment for  money  borrowed,  of  impressing  upon  those  bills  or 
notes  the  quality  of  being  a  legal  tender  for  the  payment  of 
private  debts,  was  a  power  universally  understood  to  belong  to 
the  sovereignty,  in   Europe  and  America,  at  the  time  of  the 
framing  and  adoption  of  the  constitution  of  the  United  States. 
The  governments  of  Europe,  acting  through  the  monarch  or 
the  legislature,   according  to  the  distribution  of   the  powers 
under  their  respective  constitutions,  had  and  have  as  sovereign 
a  power  of  issuing  paper  money  as  of  stamping  coin.     This 
power  has  been  distinctly  recognized  in  an  important  modern 
case,  ably  argued  and  fully  considered,  in  which  the  emperor 
of  Austria,  as  king  of  Hungary,  obtained  from  the   English 
court  of  chancery  an  injunction  against  the  issue  in  England, 
without  his  license,  of  notes  purporting  to  be   public  paper 
money  of  Hungary.^    The  power  of  issuing  bills  of  credit  and 
making  them,  at  the  discretion  of  the  legislature,  a  tender  in 
payment  of  private  debts,  has  long  been   exercised  in  this 
country  by  the  several  colonies  and  states ;  and  during  the 
Revolutionary  War  the  states,  upon  the  recommendation  of 
the  Congress  of  the  Confederation,  had  made  bills  issued  by 
congress  a  legal  tender.'    The  exercise  of  this  power  not  being 
prohibited  to  congress  by  the  constitution,  it  is  included  in 

'  Juilliard  v.  Greenman,  110  U.  S.  '  Emperor  of  Austria  v.  Day,  2  Gift. 
421 ;  Legal  Tender  Cases,  12  Wall.  628,  and  3  DeG.  F.  &  J.  217. 
457;  Dooley  v.  Smith,  13  Wall.  604;  s  gee  Oraig  v.  Mo.,  4  Pet.  410;  Bris- 
Eailroad  Co.  i).  Johnson,  15  Wall,  coe  v.  Bank  of  The  Commonwealth, 
195;  Maryland  v.  Railroad  Co.,  22  11  Pet.  257,  313,  834,  336;  Legal  Ten- 
Wall.  105.  der  Cases,  12'Wall.  457,  Phillips  Amer- 
ican Paper  Currency  passim. 
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the  power  expressly  granted  to  borrow  money  on  the  credit  of 
the  United  States.  This  position  is  fortified  by  the  fact  that 
congress  is  vested  with  the  exclusive  exercise  of  the  analogous 
power  of  coining  money  and  regulating  the  value  of  domestic 
and  foreign  coin,  and  also  with  the  paramount  power  of  regu- 
lating the  value  of  foreign  and  interstate  commerce.  Under 
the  power  to  borrow  money  on  the  credit  of  the  United  States, 
and  to  issue  circulating  notes  for  the  money  borrowed,  its 
power  to  define  the  quality  and  force  of  these  notes  as  currency 
is  as  broad  as  the  like  power  over  a  metallic  currency  under 
the  power  to  coin  money  and  to  regulate  the  value  thereof. 
Under  the  two  powers,  taken  together,  congress  is  authorized 
to  establish  a  national  currency,  either  in  coin  or  in  paper, 
and  to  make  that  currency  lawful  for  all  purposes,  as  regards 
the  national  government  or  private  individuals.  The  power 
of  making  the  notes  of  the  United  States  a  legal  tender  in  pay- 
ment of  private  debts  being  included  in  the  power  to  borrow, 
money  and  to  provide  a  national  currency,  is  not  defeated  or 
restricted  by  the  fact  that  its  exercise  may  affect  the  value  of 
private  contracts.  If,  upon  a  fair  and  just  interpretation  of 
the  whole  constitution  a  particular  power  or  authority  appears 
to  be  vested  in  congress,  it  is  no  constitutional  objection  to  its 
existence  or  its  exercise  that  the  property  or  the  contracts  of 
individuals  may  be  incidentally  affected.  The  decisions  of 
this  court,  already  cited,  afford  several  examples  of  this." 

§  262.  The  legal  tender  act. — Congress,  on  February  25, 
1863,  passed  what  is  known  as  the  legal  tender  act,  providing 
for  the  issue  of  treasury  notes  and  declaring  that  they  "should 
be  receivable  in  payment  of  all  taxes,  internal  duties,  excises, 
debts,  and  demands  of  every  kind  due  to  the  United  States, 
except  duties  on  imports,  and  of  all  claims  and  demands 
against  the  United  States,  of  every  kind  whatsoever,  except 
upon  interest  upon  bonds  and  notes,  which  shall  be  paid  in 
coin ;  and  shall  also  be  lawful  money  and  a  legal  tender  in 
payment  of  all  debts,  public  and  private,  within  the  United 
States,  except  duties  on  imports  and  interest  aforesaid.'" 

'12  Stat,  at  Large,  345. 
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§  263.  Constitutionality  of  legal  tender  act. — The  first  case 
involving  the  constitutionality  of  the  legal  tender  act  arose  in 
the  supreme  court  of  the  United  States  in  1869.' 

In  this  case  the  supreme  court  held  that  the  making  of  notes 
or  bills  of  credit  a  legal  tender  in  payment  of  pre-existing 
debts  is  not  a  means  appropriate,  plainly  adapted  or  really 
calculated  to  carry  into  effect  any  express  power  vested  in  con- 
gress, is  inconsistent  with  the  spirit  of  the  constitution,  and  is, 
therefore,  prohibited  by  the  constitution.  The  clause  in  the 
acts  of  1862  and  1863,  which  makes  United  States  notes  a  legal 
tender  in  payment  of  all  debts,  public  and  private,  is,  so  far 
as  it  applies  to  debts  contracted  before  the  passage  of  those 
acts,  unwarranted  by  the  constitution.  Hence,  prior  to  the 
25th  of  February,  1862,  all  contracts  for  the  payment  of  money 
not  expressly  stipulating  otherwise,  were,  in  legal  effect  and 
universal  understanding,  contracts  for  the  payment  of  coin, 
and,  under  the  constitution,  the  parties  to  such  contracts  are 
respectively  entitled  to  demand  and  bound  to  pay  the  sums 
due,  according  to  their  terms,  in  coin,  notwithstanding  the 
clause  in  that  act,  and  subsequent  acts  of  like  tenor,  which 
make  United  States  notes  as  legal  tender  in  payment  of  such 
debts.  This  decision  of  the  supreme  court  was  reversed  in  the 
famous  legal  tender  cases  of  Knox  v.  Lee  and  Parker  v.  Davis, 
in  which  the  questions  here  involved  were  elaborately  argued, 
and  the  doctrine  announced  in  Hepburn  v.  Griswold,  so  far  as 
it  held  the  legal  tender  acts  unwarranted  by  the  constitution, 
and  so  far  as  they  apply  to  contracts  made  before  their  enact- 
ment, was  overruled.  In  these  cases  the  supreme  court  held 
that  the  acts  of  congress  known  as  The  Legal  Tender  Acts  are 
constitutional  when  applied  to  contracts  made  before  their 
passage  as  well  as  to  debts  contracted  since  their  enactment.^ 

§  264.  The  doctrine  enunciated  by  the  majority  court  in  the 
legal  tender  cases  criticised  by  Chief  Justice  Chase. — Chief 
Justice  Chase,  and  Justices  Field  and  Clifford  dissented  from  the 
argument  and  conclusion  in  the  opinion  of  the  majority  of  the 

'  Hepburn  v.  Griswold,  8  Wall.  603.        '  Knox  v.  Lee  and  Parker  v.  Davis, 

12  Wall.  457. 
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court.  Chief  Justice  Chase,  in  his  dissenting  opinion,  said  : 
"  A  majority  of  the  court,  five  to  four  in  the  opinion,  which  was 
just  read,  reverses  the  judgment  rendered  by  the  former  ma- 
jority of  five  to  three,  in  pursuance  of  an  opinion  formed  after 
repeated  arguments,  at  successive  terms,  and  careful  considera- 
tion, and  declares  the  legal  tender  clause  to  be  constitutional  ; 
that  is  to  say,  that  an  act  of  congress  making  promises  to  pay 
dollars  legal  tender  as  coin  dollars  in  payment  of  pre-existing 
debts  is  a  means  appropriate  and  plainly  adapted  to  the  exercise 
of  powers  expressly  granted  by  the  constitution,  and  not  pro- 
hibited itself  by  the  constitution  but  consistent  with  its  letter 
and  spirit.  And  this  reversal,  unprecedented  in  the  history 
of  the  court,  has  been  produced  by  no  change  in  the  opinions 
of  those  who  concurred  in  the  former  judgment.  One  closed 
an  honorable  judicial  career  by  resignation  after  the  case  had 
been  decided  (27th  November,  1869),  after  the  opinion  had 
been  read  and  agreed  to  in  conference  (29th  January,  1870), 
and  after  the  day  when  it  would  have  been  delivered  in  court 
(31st  January,  1870),  had  not  the  delivery  been  postponed  for 
a  week  to  give  time  for  the  preparation  of  the  dissenting  opin- 
ion. The  court  was  then  full,  but  the  vacancy  caused  by  the 
resignation  of  Justice  Grier  having  been  subsequently  filled, 
and  an  additional  justice  having  been  appointed  under  the  act 
increasing  the  number  of  judges  to  nine,  which  took  effect  on 
the  first  Monday  of  December,  1869,  the  then  majority  find 
themselves  in  a  minority  of  the  court,  as  now  constituted,  upon 
the  question.  Their  convictions,  however,  remain  unchanged. 
We  adhere  to  the  opinion  pronounced  in  Hepburn  v.  Griswold. 
Reflection  has  only  wrought  a  firmer  belief  in  the  soundness 
of  the  constitutional  doctrines  maintained  and  in  the  import- 
ance of  them  to  the  country."  ' 

§  265.  Payment  must  be  made  according  to  the  terms  of  the 
contract. — A  contract  to  pay  a  certain  number  of  dollars  in 
gold  and  silver  coin  is  an  agreement  to  deliver  a  certain 
weight  of  standard  gold  and  silver  coin,  made  legal  tender  by 
statute.     Such  contract  can  not  be  satisfied   by  a  tender   of 

'  Knox  V.  Lee  and  Parker  ».  Davis,  12  Wall.  457. 
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United  States  notes.  Express  contracts  to  pay  coin  dollars  can 
only  be  satisfied  by  the  payment  of  coin  dollars.  And  when 
contracts  made  payable  in  coin  are  sued  upon,  judgments  may 
be  entered  for  coin  dollars  and  parts  of  dollars.  H^nce,  the 
payment  of  a  bond  or  note  must  be  made  according  to  the 
terms  of  the  contract.' 

But  where  the  contract  is  for  payment  in  coin,  or  "its  equiv- 
alent," it  is  not  necessarily  payable  in  coin  alone,  and  judg- 
ment should  be  rendered  according  to  the  contract.^ 

§  266.  Illustration. — Thus,  in  1868,  a  case  came  to  the  su- 
preme court  of  the  United  States  from  the  state  of  New  York, 
in  which  this  subject  was  under  consideration.  The  facts  as 
presented  by  the  record  were  these  :  In  December,  1851,  one 
Chritian  Metz,  having  borrowed  of  Frederick  Bronson,  execu- 
tor of  Arthur  Bronson,  one  thousand  four  hundred  dollars, 
executed  his  bond  for  the  repayment  to  Bronson  of  the  prin- 
cipal sum  borrowed,  on  the  18th  day  of  January,  1857,  in  gold 
and  silver  coin,  lawful  money  of  the  United  States,  with  in- 
terest also  in  coin,  until  such  repayment,  at  the  yearly  rate  of 
seven  per  cent.  To  secure  these  payments  according  to  the 
bond,  at  such  place  as  Bronson  might  appoint,  or  in  default 
of  such  appointment  at  the  Merchants'  Bank  of  New  York, 
Metz  executed  a  mortgage  upon  certain  real  property,  which 
was  afterwards  conveyed  to  Rodes,  who  assumed  to  pay  the 
mortgage  debt,  and  did,  in  fact,  pay  the  interest  until  and  in- 
cluding the  first  day  of  January,  1864.  Subsequently,  in  Jan- 
uary, 1865,  there  having  been  no  demand  of  payment,  nor 

1  Bronson  v.  Eodes,  7  Wall.  229;  Nev.  45;  Mitchell  v.  Henderson,  63 
Butler  V.  Horwitz,  7  Wall.  258.  See,  N.  Car.  643 ;  Lane  v.  Gluckauf,  28 
also,  Trebilcock  v.  Wilson,  12  Wall.  Cal.  288,  87  Am.  Dec.  121.  See,  also, 
€87;  Forbes  v.  Murray,  3  Ben.  (U.  S.)  Atkinson  v.  Lanier,  69  Ga.  460;  Kil- 
497 ;  Belford  i».  Wood  ward,  158  111.  122 ;  lough  v.  Alford,  32  Tex.  457, 5  Am.  E. 
Gregory  v.  Morris,  96  U.  S.  619;  Shee-  249;  Church  v.  Howard,  17  Hun  5; 
hy  17.  Chalmers  (Cal.),  86 Pac.R.  514;  Wills  v.  Wilson,  3  Ore.  308.  But 
Hittson  V.  Davenport,  4  Colo.  169;  compare  Reese  v.  Stearns,  29  Cal. 
Chesapeake  Bank  v.  Swain,  29  Md.  273;  Churchman  v.  Martin,  54  Ind. 
483;  Phillips  v.  Dugan,  21  Ohio  St.  380;  Bond  v.  Greenwald,  4  Heisk. 
466,  8  Am.  R.  66.  453. 

2  Wells,  Fargo  Co.  v.  Van  Sickle,  6 
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any  appointment  of  a  place  of  payment  by  Bronson,  Rodes 
tendered  to  him  United  States  notes  to  the  amount  of  one 
thousand  five  hundred  and  seven  dollars,  a  sum  nominally 
equal  to  the  principal  and  interest  due  upon  the  bond  and 
mortgage.  At  that  time  one  dollar  in  coin  was  equivalent  in 
market  value  to  two  dollars  and  twenty-five  cents  in  United 
States  notes.  This  tender  was  refused,  whereupon  Rodes  de- 
posited the  United  States  notes  in  the  Merchants'  Bank  to  the 
credit  of  Bronson,  and  filed  his  bill  in  equity,  praying  that 
the  mortgaged  premises  might  be  relieved  from  the  lien  of  the 
mortgage,  and  that  Bronson  might  be  compelled  to  execute 
and  deliver  to  him  an  acknowledgment  of  the  full  satisfaction 
and  discharge  of  the  mortgage  debt.  The  bill  was  dismissed  by 
the  supreme  court,  sitting  in  Erie  county,  but  on  appeal  to  the 
supreme  court  in  general  term,  the  decree  of  dismissal  was  re- 
versed, and  a  decree  was  entered  adjudging  that  the  mortgage 
had  been  satisfied  by  the  tender,  and  directing  Bronson  to 
satisfy  the  same  of  record ;  and  this  decree  was  affirmed  by  the 
court  of  appeals. 

The  case  was  appealed  to  the  supreme  court  of  the  United 
States  and  the  question  considered  by  that  court  was  this  ; 
Was  Bronson  bound  by  law  to  accept  from  Rodes  United 
States  notes  equal  in  nominal  amount  to  the  sum  due  as  full 
performance  and  satisfaction  of  a  contract  which  stipulated  for 
the  payment  of  that  sum,  "in  gold  and  silver  coin,  lawful 
money  of  the  United  States?  "  The  supreme  court,  in  an  able 
opinion,  by  Chief  Justice  Chase,  said:  "That  a  contract  to 
pay  a  certain  number  of  dollars  in  gold  or  silver  coin  is  noth- 
ing less  than  an  agreement  to  deliver  a  certain  weight  of  stand- 
ard gold  to  be  ascertained  by  a  count  of  coins,  each  of  which  is 
certified  to  contain  a  definite  proportion  of  that  weight."  It  is 
not  distinguishable,  said  the  learned  chief  justice,  in  principle, 
from  a  contract  to  deliver  an  equal  weight  of  bullion  of  equal 
fineness.  "It  is  distinguishable,  in  circumstances,  only  by 
the  fact  that  the  sufficiency  of  the  amount  to  be  tendered  in 
payment  must  be  ascertained,  in  case  of  bullion  by  assay  and 
the  scales ;  while  in  the  case  of  coin,  it  may  be  ascertained  by 
count.    *    *    *    There  were  two  descriptions  of  money  in  use 
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at  the  time  the  tender  under  consideration  was  made,  both  au- 
thorized by  law  and  both  made  legal  tender  in  payment.  The 
statute  denomination  of  two  descriptions  was  dollars  ;  but  they 
were  essentially  unlike  in  nature.  The  coined  dollar,  was,  as 
we  have  said,  a  piece  of  gold  or  silver  of  a  prescribed  degree  of 
purity,  weighing  a  prescribed  number  of  grains.  The  note 
dollar  was  a  promise  to  pay  a  coin  dollar  ;  but  it  was  not  a 
promise  to  pay  on  demand  nor  at  any  fixed  time,  nor  was  it  in 
fact  convertible  into  a  coin  dollar.  It  was  impossible,  in  the 
nature  of  things,  that  these  two  dollars  should  be  equivalents 
of  each  other,  nor  was  there  anything  in  the  currency  acts  pur- 
porting to  make  them  such.  How  far  they  were  at  that  time 
from  being  actual  equivalents  has  been  already  stated.  If, 
then,  no  express  provision  to  the  contrary  be  found  in  the  acts 
of  congress,  it  is  a  just  if  not  a  necessary  inference  from  the 
fact  that  both  descriptions  of  money  were  issued  by  the  same 
government  that  contracts  to  pay  in  either  were  equally 
sanctioned  by  law.  It  is,  indeed,  difficult  to  see  how  any  ques- 
tion can  be  made  on  this  point.  Doubt  concerning  it  can  only 
spring  from  that  confusion  of  ideas  which  always  attends  the 
introduction  of  varying  and  uncertain  measures  of  value  into 
circulation  as  money.  *  *  *  When,  therefore,  two  de- 
scriptions of  money  are  sanctioned  by  law,  both  expressed  in 
dollars  and  both  made  current  in  payment,  it  is  necessary,  in 
order  to  avoid  ambiguities  and  prevent  a  failure  of  justice,  to 
regard  this  regulation  as  applicable  alike  to  both.  When, 
therefore,  contracts  made  payable  in  coin  are  sued  upon,  judg- 
ments may  be  entered  for  coin  dollars  and  parts  of  coin  dol- 
lars ;  and  when  contracts  have  been  made  payable  in  dollars 
generally,  without  specifying  in  what  description  of  currency 
payment  is  made,  judgment  may  be  made  generally,  without 
such  specification."' 

§  267.  Obligations  payable  "in  specie." — In  a  case  which 
arose  in  the  supreme  court  of  the  United  States,  in  1871,  from 
the  state  of  Iowa,  the  principal  question  presented  for  the  con- 
sideration of  the  court  was,  whether  a  promissory  note  of  an 

'Bronson  v.  Rodes,  7  Wall.  (U.  S.)  229. 
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individual,  payable  by  its  terms  "  in  specie,"  can  be  satisiied, 
•  against  the  will  of  the  holder,  by  the  tender  of  notes  of  the 
United  States,  declared  by  the  act  of  congress  of  February  25, 
1862,  to  be  a  legal  tender  in  payment  of  debt.  The  court  held 
that  where  a  note  is  for  dollars,  payable  by  its  terms  in  specie, 
the  terms  "in  specie"  are  merely  descriptive  of  the  kind  of 
dollars  current,  recognized  by  law ;  and  mean  that  the  desig- 
nated number  of  dollars  shall  be  paid  in  so  many  gold  or  sil- 
ver dollars  of  the  United  States.  Hence  the  act  of  February 
25, 1862,  in  declaring  that  the  notes  of  the  United  States  shall 
be  lawful  money  and  a  legal  tender  for  all  debts,  only  applies 
to  debts  which  are  payable  in  money  generally,  and  not  to 
obligations  payable  in  commodities  or  obligations  of  any  other 
kind.' 

§  268.  Payment  in  gold,  when  not  required. — ^^An  under- 
taking to  pay  an  obligation  in  gold  can  not  be  inferred  from 
anything  outside  of  the  instrument. 

The  supreme  court  of  the  United  States  has  declared  this  to 
be  the  rule  in  regard  to  the  payment,  by  a  railroad  company, 
of  interest  on  state  bonds  payable  in  London,  issued  in  aid  of 
the  railroad,  the  interest  upon  which  it  had  agreed  to  pay  to 
the  state.  And  the  fact  that  the  company  did  pay  the  state's 
interest  in  sterling  funds  in  London,  for  several  years,  did  not 
change  the  rule  or  the  construction  of  the  contract.* 

§  269.  When  payment  in  gold  may  be  implied. — An  under- 
taking to  pay  in  gold  may,  however,  be  implied  in  or  from  the 
contract  itself  and  be  as  obligatory  as  if  in  express  words,  but 
the  implication  must  be  from  the  words  of  the  contract  and 
not  from  the  expectation  of  the  parties." 

'Trebilcocku.Wilson,  12"Wall.  687;  See,  also,  Curiae  u.  Abadie,  25  Cal. 

Bronson  o.  Eodes,  7  Wall.  229.     See,  602. 

also,  Walkup  v.  Houston,  65  N.  Car.  '  Maryland  «.  Eailroad  Co.,  22  Wall. 

501 ;  and  compare  Townsend  v.  Jenni-  105.    But  see  Hull  v.  Kohlsaat,  36  111. 

son,  44  Vt.  315.  130;    Luling  v.  Atlantic,  etc.,  Co.,  51 

^Marylandt).  Eailroad  Co.,  22  Wall.  N.  Y.  207,  for  cases  in  which  it  was 

105;    Bronson  v.  Eodes,  7  Wall.  229;  held  that  no  such  implication  arose. 
Trebilcock  v.  Wilson,  12  Wall.  687. 
MuN.  Se.— 21 
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§  270.  What  constitutes  sufficient  payment  in  the  absence 
of  fraud. — Acceptance  of  payment  of  treasury  notes  in  legal 
tender  notes  in  lieu  of  gold,  where  there  is  neither  deception, 
mistake  nor  undue  advantage,  and  the  surrender  of  the 
treasury  notes  to  the  United  States,  is  a  waiver  of  a  claim 
antecedently  made  for  payment  in  gold  and  amounts  to  a 
full  discharge  of  the  same,  independently  of  the  question 
whether  the  notes  accepted  in  payment  are  or  are  not  a  legal 
tender. 

Hence,  a  protest,  under  such  circumstances,  is  utterly  in- 
sufficient to  qualify  the  effect  of  the  waiver  evidenced  by  the 
acceptance  of  what  was  offered  in  payment  of  the  treasury 
notes  in  lieu  of  gold  and  their  surrender.' 

Oold  Clause  in  Bonds  and  Other  Obligations. 

§  271.  The  power  to  borrow  money  and  issue  bonds  includes 
the  power  to  make  them  payable  in  gold. — The  supreme  court 
of  the  United  States  has  decided  in  a  very  recent  case  that  the 
power  to  borrow  gold  coin  and  make  bonds  payable  in  the  same 
medium  is  included  in  the  power  conferred  by  statute  upon 
a  public,  corporation  to  borrow  money  and  issue  negotiable 
bonds  therefor.  But  a  bond  reciting  an  indebtedness  for  a 
specified  number  of  dollars  in  gold  coin,  "which  said  sum"  it 
promises  to  pay  (without  specifying  the  medium  of  payment), 
while  an  interest  coupon  attached  is  declared  payable  in  cur- 
rency, is  legally  payable  in  money  of  the  United  States  what- 
ever its  description,  and  not  merely  in  gold  coin. 

Mr.  Justice  Field,  in  concurring  in  the  decision  of  the  couii, 
says  :  "In  my  judgment  no  transaction  of  commerce  or  busi- 
ness or  obligation  for  the  payment  of  money  that  is  not  im- 
moral in  its  character  and  which  is  not,  in  its  manifest  pur- 
pose, detrimental  to  the  peace,  good  order  and  general  interest 
of  society,  can  be  declared  or  held  to  be  invalid  because  en- 
forced or  made  payable  in  gold  coin  or  currency  when  it  is 
established  or  recognized  by  the  government.  And  any  acts 
by  state  authority  impairing  or  lessening  the  validity  or  nego- 

» Savage  v.  United  States,  92  U.  S.  (2  Otto)  382. 
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tiability  of  obligations  thus  made  payable  in  gold  coin  are 
violative  of  the  laws  and  constitution  of  the  United  States.'" 
So,  in  a  recent  case  in  the  United  States  circuit  court  for  the 
district  of  Washington,  involving  the  question,  the  court  held 
that  the  authority  given  by  the  laws  of  the  state  to  municipal 
corporations  to  provide  means  for  constructing  works  of  public 
utility,  by  issuing  and  selling  negotiable  bonds,  includes  au- 
thority to  make  such  bonds  payable  in  gold  coin  of  the  present 
standard  weight  and  fineness.  Judge  Hanford  said  :  "  True, 
if  gold  coin  of  the  present  standard  advances  in  value,  and  if 
the  city  shall  be  hereafter  Compelled  to  receive  its  income  in 
money  of  less  value,  a  debt  under  such  a  contract  may  be 
found  to  exceed  the  legal  limit.  But  there  is  no  greater  prob- 
ability of  such  changes  than  there  is  of  assessments  being 
made  by  persons  whose  judginent  may  require  them  to  greatly 
undervalue  property  subject  to  taxation  as  compared  with  ap- 
praisements made  by  the  present  officials,  and  in  that  way 
change  the  ratio  of  city  indebtedness  to  the  assessed  value  of 
property  subject  to  taxation.  Application  of  the  rule  contended 
for  by  counsel  for  complainant  would  require  the  city  to  not 
only  keep  within  the  limits,  but  to  maintain  a  considerable 
margin  to  avoid  possibility  of  an  excess  of  debt  consequent 
upon  changes  in  standards  of  value.  Such  a  policy  in  the  con- 
duct of  municipal  business  may  be  wise,  but  tax-payers  can 
not  by  legal  process  compel  the  city  officials  to  follow  it. 
Whether  or  not  a  contemplated  debt  is  prohibited  by  reason  of 
the  amount  being  in  excess  of  the  legal  limit  can  only  be  de- 
termined by  computing  according  to  existing  standards."" 

§  272.   The  doctrine  of  implied  power  to  make  bonds  payable 

in  gold.— Express  and  general  power  to  issue  negotiable  bonds, 
in  the  absence  of  constitutional  or  legislative  restrictions,  car- 
ries the  implied  or  incidental  power  to  make  them  payable  in 
the  currency  which  is  constitutionally  a  legal  tender,  or  pay- 
able in  a  particular  coin  which  constitutes  the  legal  and  com- 

'  Woodruff  V.  state  of  Mississippi,       '  Moore  v.  City  of  Walla  Walla,  60 
162  U.  S.  291,  16  Sup.  Ct.  E.  820.  Fed.  R.  961. 
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mercial  standard  by  which  the  value  of  other  kinds  of  cur- 
rency is  measured.' 

§  273.  The  doctrine  in  Ohio. — The  revised  statutes  of  Ohio- 
authorized  the  sinking  fund  commissioners  in  cities  of  the 
first  class  to  issue  bonds,  "to  an  aggregate  amount  not  exceed- 
ing twenty-six  million  dollars,"  for  the  purpose  of  refunding 
the  bonded  debt.  It  was  held  that  this  does  not  impliedly  au- 
thorize the  commissioners  to  issue  gold  bonds,  for  the  reason 
that  it  was  not  necessary  in  order  to  sell  the  bonds  that  they 
should  be  made  payable  in  gold.' 

§  274.  The  doctrine  in  Washington. — In  a  recent  case  the 
supreme  court  of  Washington  has  held  that  municipal  cor- 
porations authorized  to  issue  bonds  to  fund  their  indebtedness 
have  implied  authority  to  contract  for  the  payment  of  the 
bonds  in  gold,  especially  where,  at  the  time  the  legislature 
granted  such  power,  it  was  the  custom  to  make  such  bonds 
so  payable.' 

§  275.   The  terms  of  the  statute  must  be  strictly  followed. — 

But,  when  the  statute  prescribes  the  kind  of  currency  or  money 
in  which  bonds  shall  be  made  payable,  they  can  not  be  made 
payable  in  different  kinds  of  currency  or  money.  For  ex- 
ample, where  a  statute  provided  that  the  bonds  shall  be  made 
payable  "  in  gold  coin,  or  lawful  money  of  the  United  States," 
it  was  held  that  a  city  was  unauthorized  to  issue  bonds  and 
make  them  payable  ' '  in  gold  coin  of  the  United  States  of  the 
present  standard  of  weight  and  fineness."* 

1  Judson    V.  City  of   Bessemer,   87  Cal.  464,  40  Pac.  R.  742.    But  in  the 

Ala.  240,  6  So.  E.  267.   But  see  Wood-  more  recent  case  of  Murphy  v.  San 

ruff  V.  State,  66  Miss.  298,  reversed,  Luis  Obispo,  119  Cal.  624,  48  Pac.  E. 

however,  by  the  supreme  court  of  the  974,  39  L.  R.  A.  444,  the  same  court 

United  States  in  162  U-  S.  299.  holds  that,  under  such  amendment, 

^  City  of  Cincinnati  v.  Anderson,  10  the  municipality  might  determine  in 

Ohio  Circuit  Ct.  E.  265,  3  Ohio  Dec.  advance  whether  the  bonds  should 

406.  be  payable  speciflcally  in  gold  coin, 

'Packwood».  Kittitas  Co.,  15  Wash,  or  generally  in  lawful  money  of  the 

88,  45  Pac.  E.  640.  United  States. 

'  Skinner  v.  City  of  Santa  Eosa,  107 
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§  276.  Illustration. — Thus,  the  city  of  Santa  Rosa,  Califor- 
nia, passed  an  ordinance  authorizing  the  issue  of  certain  bonds 
of  the  city  for  the  purpose  of  constructing  a  system  of  water- 
works and  other  public  improvements.  The  ordinance  pro- 
vided, among  other  things,  that  the  bonds  to  be  issued  should 
bear  interest  at  the  rate  of  four  per  cent,  per  annum,  and  the 
principal  and  interest  should  be  payable  "  in  gold  coin  or  law- 
ful money  of  the  United  States."  The  statute  under  which 
the  ordinance  was  passed,  and  the  bonds  were  to  be  issued,  was 
the  act  approved  March  19,  1889,  and  as  amended  by  the  act 
of  the  legislature  of  1893.  The  statute  of  1889  made  no  pro- 
vision as  to  the  kind  of  money  or  currency  in  which  the  bonds 
issued  by  the  municipality  should  be  made  payable.  But  the 
statute,  as  amended  in  1893,  contained,  among  other  things, 
this  provision :  ' '  That  such  bonds  shall  be  payable  in  gold 
coin  or  lawful  money  of  the  United  States."  The  city  being 
unable  to  negotiate  the  bonds,  for  the  reason  that  they  were 
made  payable  in  gold  coin  or  lawful  money  of  the  United 
States,  passed  a  new  ordinance  rescinding  the  former  ordi- 
nance, and  made  the  bonds  payable  at  a  New  York  bank  "in 
gold  coin  of  the  United  States,  *  *  *  of  the  present 
standard  of  weight  and  fineness,  with  interest  at  four  percent., 
payable  semi-annually,  in  like  gold  coin."  The  supreme  court 
of  California  held  that,  under  the  statutes  of  that  state,  prior 
to  the  amendment  of  1893,  the  power  to  make  the  bonds  pay- 
able in  gold  coin  of  the  present  standard  of  weight  and  fine- 
ness, "  or  in  any  other  kind  of  coin  or  currency,"  could  not  be 
controverted.  There  was  no  restriction.  The  power  to  deter- 
mine that  question  was  as  ample  as  that  of  a  natural  person  to 
stipulate  in  what  his  personal  obligations  should  be  paid.  The 
amendment  of  the  statute  in  1893,  which  provided,  among 
other  things,  that  the  bonds  should  be  made  payable  in  gold 
coin  or  lawful  money  of  the  United  States,  must,  therefore, 
have  been  intended  to  restrict  that  power,  and  this  was  done  by 
expressly  stating  the  kind  of  money  in  which  they  '  shall  be  ' 
made  payable.  Whether  the  increased  value  of  the  bonds, 
caused  by  the  stipulation  that  they  shall  be  paid  in  gold  coin 
of  the  present  standard  of  weight  and  fineness,  would  equal  or 
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exceed  any  probable  appreciation  of  gold,  can  not  control  the 
express  provisions  of  the  statute  in  that  regard."  ' 

§  277.  In  what  medinm  bonds  are  payable  where  the  statute 
is  silent. — Where  the  statute  is  silent  a  municipality  author- 
ized to  issue  and  negotiate  the  sale  of  bonds  may  make  them 
payable  ' '  in  gold  coin  of  the  present  standard  of  weight  and 
fineness." 

Thus,  by  the  provision  of  an  act  of  the  legislature  of  Ken- 
tucky approved  March  30,  1880,  the  commissioners  of  the 
sinking  fund  of  the  city  of  Louisville  were  charged  with  the 
payment  of  the  floating  indebtedness  of  that  city  existing  on  the 
first  day  of  January,  1879  ;  and  for  the  purpose  of  paying  the 
same  the  general  council  of  the  city  was  authorized  and  di- 
rected to  cause  to  be  issued  and  turned  over  to  said  commis- 
sioners, for  sale,  the  coupon  bonds  of  said  city  to  the  amount 
of  one  million  dollars,  bearing  interest  at  the  rate  of  five  per 
cent,  per  annum,  one-half  of  said  bonds  to  be  so  issued  that 
they  might  be  called  in  and  paid  off  at  any  time  after  ten  years 
from  their  date,  and  the  other  half  at  any  time  after  twenty 
years  from  that  date.  The  bonds,  both  principal  and  interest, 
were  made  payable  in  gold  coin  of  the  United  States.  The  act 
authorizing  the  issue  of  the  bonds  contained  no  provision  as  to 
the  kind  of  currency  or  money  in  which  they  were  to  be  made 
payable.  In  an  action  by  the  commissioners  of  the  sinking 
fund  of  the  city  of  Louisville  against  Farson,  Leach  &  Co.,  to 
enforce  a  contract  by  defendants  to  purchase  an  entire  issue  of 
city  bonds  issued  for  the  purpose  of  retiring  other  bonds  which 
had  been  previously  issued  and  sold  for  the  payment  of  the 
floating  indebtedness  of  the  city,  one  of  the  grounds  upon 
which  it  was  claimed  that  the  bonds  were  invalid  was  the  fact 
that  they  were  made  payable,  both  principal  and  interest,  in 
gold  coin  of  the  United  States.  The  court  of  appeals  held  that 
the  bonds  were  not  void  because  the  principal  and  interest 
were  made  payable  in  gold  coin  of  the  United  States,  notwith- 
standing the  act  authorizing  their  issue  and  sale  was  silent  as 

'  Skinner  v.  Santa  Rosa,  40  Pac.  R.    Murphy  o.  San  Luis  Obispo,  48  Pac. 
167  Cal.  464,  742   (1895).      But,    see    R.  974,  119  Cal,  624,  39  L.  R.  A.  444. 
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to  the  medium  in  which  they  were  to  be  made  payable.  Jus- 
tice East,  in  delivering  the  opinion  of  the  court,  said  :  "Look- 
ing now  at  the  power  granted  in  the  case  before  us,  and  the 
objects  and  purposes  of  the  same,  we  find  that  they  were, 
among  other  things,  and  mainly,  to  issue  its  negotiable  secur- 
ities, running  over  a  period  of  twenty  years  for  the  purpose  of 
borrowing  money  by  the  sale  thereof  at  their  face  value  and 
carrying  a  low  rate  of  interest.  These  bonds  were  to  be  offered 
on  a  market  in  which  there  is  current  more  than  one  circulat- 
ing medium  but  one  which  is  regarded  as  more  stable  and  less 
subject  to  fluctuations  than  any  other,  which  is  the  recognized 
standard  of  value,  and  which  is  the  equivalent  of  and  corre- 
sponds in  value  with  that  which  the  borrower  is  to  receive 
from  its  bonds.  Can  there  be  any  legal  reason  why  the  bor- 
rower, in  case  it  should  seem,  in  the  exercise  of  a  sound  dis- 
cretion, both  prudent  and  advantageous  to  stipulate  for  the 
payment  of  the  loan  in  that  particular  medium  of  circulation, 
so  that  the  exact  measure  of  the  contract — what  is  to  be  paid 
by  the  borrower  on  the  one  hand,  and  what  is  to  be  received 
by  the  lender,  on  the  other — may  be  fixed  and  understood  by 
both  the  contracting  parties,  should  not  be  allowed  to  so  con- 
tract? It  seems  to  us,  that  this  is  purely  a  matter  of  contract 
which  should  be  and  is  entrusted  to  the  discretion  of  the  bor- 
rower, who  is  then  authorized  to  go  into  the  open  market  to 
negotiate  the  desired  loan,  and  who  might  under  some  circum- 
stances be  seriously  embarrassed,  or  possibly  rendered  wholly 
unable  to  negotiate  his  security,  if  denied  this  privilege  of  con- 
tracting as  to  these  details,  as  an  individual  might  do.  We, 
therefore,  see  no  valid  objection  to  these  bonds  by  reason  of 
their  having  been  made  payable  in  gold  coin."* 

§  278.  The  acceptance  of  a  depreciated  currency  by  a  cred- 
itor extinguishes  the  debt. — Where  a  creditor  accepts  a  depre- 
ciated currency  in  full  satisfaction  of  his  debt,  or  any  other 
currency  than  gold  when  the  contract  is  specifically  made  pay- 
able in  gold,  he  can  not  by  protesting  accept  the  medium  of 

'Farson,  Leach  &  Co.  v.  Board  of  Sinking  Fund  of  City  of  Louisville 
^      (Ky.),  30  S.  W.  R.  17,  97  Ky.  119. 
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payment  tendered,  and  after  the  acceptance  of  such  money 
maintain  an  action  to  recover  the  difference  in  value  between 
it  and  gold.  Thus,  where  certain  municipal  warrants  were 
made  payable  in  gold  coin,  and  the  holders  thereof  accepted 
treasury  notes  at  par  in  payment,  though  protesting  at  the 
time  against  payment  in  that  currency,  and  surrendered  the 
warrants,  it  was  held  that  they  could  not  afterwards  recover 
the  difference  in  value  between  the  treasury  notes  and  the  coin.' 

If  a  debtor  tender  gold  or  silver  coin  on  a  contract  payable 
in  currency,  without  any  agreement  as  to  the  rate  at  which  it  is  ■ 
to  be  taken,  he  can   not  afterwards  require  it  to  be  applied 
otherwise  than  dollar  for  dollar." 

The  supreme  court  of  Illinois  has  held  that  a  promissory 
note  executed  subsequent  to  the  passage  of  the  legal  tender  act 
of  1862,  payable  in  American  gold,  is  not  discharged  by  a 
tender  of  United  States  Treasury  notes.' 

But  it  has  been  held  that  a  promissory  note  payable  in  "gold 
coin"  or  the  equivalent  thereof  in  United  States  legal  tender 
notes,  "is  completely  dischargeable  by  a  payment  in  legal  tender 
notes,  dollar  for  dollar."* 

'  Gillman  v.  County  of  Douglass,  6  s.  c.  5  Am.  R.  249;  Wood  v.  BuUens, 

Nev.  27 ;   Pollard  v.  City  of  Pleasant  6  Allen  516 ;  Wilson  v.  Morgan,  1  Abb. 

Hill,3 Dillon  195.  Pr.  N.  S.  174,  s.  c.  30  How,  Pr.  386; 

'Buschr;.  Baldrey,  11  Allen  367.  Kimpton  v.  Bronson,  45  Barb.  618; 

» McGoon  V.  Shirk,  54  111.  408,  5  Am.  Murray  v.  Gale,  5  Abb.  Pr.  N.  S.  236, 

R.  122.  S.  c.  Barb.  247,  47  Barb.  484,  33  How. 

♦  Killough  V.  Alfred,  32  Tex.  457,  Pr.  90. 
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EEGISTRATION,    GUARANTY   AND    SALE    OP    BONDS. 

§  279.  As  to  the  object  of  the  regis-  §  287.  The  general  rule  as  to  the  sale 

tration  of  bonds.  of  bonds. 

280.  What  constitutes  registration.  288.  The  rule  in  Kansas  and  else- 

281.  When  certificate  of   registra-  where. 

tion  deemed  conclusive.,  289.  Sale  of  bonds  below  par. 

282.  Certificate  of  registration  does        290.   Validity  of  sale  of  municipal 

not  cover  matters  of  law.  bonds  by  resolution. 

283.  Certificate  of  registration  does        291.   When  sale  of  bonds  not  usuri- 

not    constitute  an   estoppel  ous. 

against  the  municipality  is-  292.  Compensation  for  selling  mu- 

suing  the  bonds.  nicipal  bonds. 

284.  An  act  requiring  registration  293.   Sale  of  forged  bonds — Compe- 

after  subscription  is  made  to  tent  evidence. 

railroad  does  not  impair  the  294.   Sale  of  unauthorized  bonds. 

contract.  295.   Municipalities    must    account 

285.  Guaranty  of  municipal  bonds.  for  benefits   received    from 

286.  Guaranty  to  pay  interest  on  the  sale  of  bonds. 

bonds. 

§  279.  As  to  the  object  of  registration  of  bonds. — The  his- 
tory of  the  issue  of  municipal  bonds  shows  that  conditions  im- 
posed by  law  requiring  a  popular  vote,  or  condition  in  the 
propositions  submitted  to  the  voters,  intended  to  prevent  fraud 
and  secure  the  actual  building  and  completion  of  railroads,  have 
been  often  evaded  and  bonds  issued  without  compliance  there- 
with. Such  bonds,  when  negotiated  for  value,  the  courts,  as 
we  have  seen,  have  held  to  be  binding.  To  prevent  such  im- 
proper or  improvident  issue  of  bonds  in  the  future  the  legis- 
latures of  some  of  the  states  have  passed  acts  requiring  all 
bonds  to  be  registered  with  one  of  the  executive  departments  of 
the  state  before  they  are  issued  or  negotiated.  Thus,  in  1872, 
the  legislature  of  Missouri  passed  an  act  which  provided  that, 
"  before  any  bond,  hereafter  issued  by  any  county,  «  *  * 
shall  obtain  validity  or  be  negotiated,"  it  must  be  first  regis- 

(329) 
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tered  by  the  state  auditor,  who  shall  certify  thereon  that  all 
conditions  precedent  required  by  law,  and  by  the  contract 
under  which  the  bonds  were  required  to  be  issued,  have  been 
complied  with. 

A  case  arose  in  the  United  States  ciri3uit  court  for  the  dis- 
trict of  Missouri  in  1876,  involving  the  construction  of  this 
statute,  where  it  appeared  that  bonds  were  signed,  sealed  and 
issued  in  the  manner  above  appearing  after  such  statute  went 
into  effect,  and  were  antedated  to  a  date  prior  to  the  passage  of 
that  enactment.  In  point  of  fact  the  conditions  on  which  the 
bonds  had  been  voted  had  not  been  fully  complied  with  ;  and 
hence  they  could  not  have  been,  and  were  not,  certified  by  the 
auditor  as  registered  bonds.  The  bonds  found  their  way  into 
the  hands  of  an  innocent  holder  for  value,  who  did  not  know 
that  the  bonds  bore  a  false  date.  The  circuit  court  held  that 
the  bonds  could  not  be  enforced,  and  that  the  county  was  not 
estopped  to  set  up  the  defense,  a  decision  which  necessarily 
implied  a  distinction  between  such  a  case  and  those  in  which 
the  supreme  court  of  the  United  States  had  held  that  the  coun- 
ty or  municipality  could  not  visit  the  frauds  of  their  officers 
upon  innocent  holders  of  bonds. 

This  same  case  was  before  the  supreme  court  of  the  United 
States,  and  the  decision  of  the  circuit  court  was  affirmed.  The 
supreme  court  held  that  this  act  applies  to  bonds  issued  under 
the  township  aid  law.* 

Municipal  bonds  bearing  date  November  1,  1889,  due  in 
twenty  years,  drawing  interest  at  the  rate  of  six  per  cent,  per 
annum,  payable  semi-annually,  evidenced  by  coupons  matur- 
ing May  1,  1890,  and  each  six  months  thereafter,  issued  to  aid 
in  the  construction  of  a  railroad,  were  deposited  with  the 
auditor  of  public  accounts  on  the  21st  of  December,  1889,  for 
certification  and  registration.  The  auditor  was  prevented  by 
injunction  proceedings  from  registering  and  certifying  the 
bonds  until  January  1,  1891,  at  which  time  they  were  regis- 
tered and  certified.  It  was  held  by  the  supreme  court  of  Ne- 
braska, that  as  a  matter  of  law  the  bonds  were  registered  and 

'Anthony  c.  Jasper  Co.,  4  Dillon  *  Anthony  v.  County  of  Jasper,  101 
136.  U.  S.  693. 
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certified  on  December  21,  1889,  as  taxes  levied  in  counties 
under  township  organization  became  due  on  the  1st  day  of  Oc- 
tober after  their  levy,  under  the  statutes  of  that  state,  and  hence 
the  auditor,  when  he  registered  said  bonds,  should  have  de- 
tached therefrom  the  coupons  thereon  which,  by  their  terms, 
matured  prior  to  October  1,  1890.  It  was  also  held  that  the 
object  of  this  law  was  to  prevent  the  municipalities  of  the  state 
from  executing  and  putting  upon  the  market  their  obligations 
for  the  payment  of  money  which  would,  by  their  terms,  ma- 
ture before  a  tax  could  be  legally  levied  and  become  due  for  the 
payment  of  the  same.' 

§  280.  What  constitutes  registration. — When  the  law  re- 
quires municipal  bonds  to  be  registered  by  the  auditor  of  the 
state  and  that  he  shall,  within  ten  days  thereafter,  notify  the 
officers  issuing  the  same  of  such  registration,  which  fact  shall 
be  entered  by  such  officer  in  a  book  wherein  the  record  of  such 
bonds  is  kept,  and  such  bonds  shall  thereafter  be  considered 
registered  bonds  ;  without  a  compliance  with  these  requisi- 
tions the  bonds  are  not  registered  bonds  of  the  municipality, 
nor  entitled  as  such  to  the  benefits  of  the  act.^ 

Although  no  registration  of  the  bonds  was  made  in  the 
office  of  the  auditor  of  state,  if  the  auditor's  certificate  of  regis- 
tration appears  upon  the  bond,  the  supreme  court  of  the  United 
States  has  held  it  to  be  sufficient  within  the  meaning  of  the 
Kansas  statute.' 

When  the  law  of  the  state  provides  for  registry  of  mu- 
nicipal bonds  and  a  certificate  thereof,  such  certificate  is  gen- 
erally sufficient  evidence  to  a  purchaser  of  the  existence  of 
those  facts  upon  which  alone  bonds  can  be  registered.* 

Bonds  issued  by  a  duly  organized  county  of  Kansas  to  build 
a  court-house,  reciting  a  legal  vote  for  their  issue,  and  having 
the  certificate  of  the  auditor  of  the  state  to  their  issue,  genu- 

'  Brinkworth  v.  Brable,  46  Neb.  647 ;  '  Township  of  Rock  Creek  v.  Strong, 

Young  V.  Clarendon  Tp.,   132  U.  S.  96  U.  S.  271. 

340;  Marsh  v.  Fulton  Co.,  10  "Wall.  *City  of  Cairo  v.  Zane.  149  U.  S. 

676.  122,  13  Sup.  Ct.  R.  803.     See,  also, 

"Bisaell  v.  Spring  Valley  Tp.,  110  Town  of  Prairie  v.  Lloyd,  97  111.  179. 
TJ.  S.  162. 
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ineness  and  registry  in  accordance  with  the  state  law,  are  valid 
in  the  hands  of  bona  fide  purchasers  for  value  before  maturity.' 

§  281.   When  certificate  of  registration  deemed  conclusive. — 

The  act  of  the  legislature  of  Kansas  of  1872,  in  relation  to  the 
registration  of  bonds,  contained  this  provision  :  "Within  thirty 
days  after  the  delivery  of  such  bonds,  the  holder  thereof  shall 
present  the  same  to  the  auditor  of  state  for  registration  and  the 
auditor  shall,  upon  being  satisfied  that  such  bonds  were  issued 
according  to  the  provisions  of  this  act,  and  that  the  signatures 
thereto  of  the  officers  signing  the  same  are  genuine,  register 
the  same  in  his  office,  in  a  book  to  be  kept  for  that  purpose,  in 
the  same  manner  that  such  bonds  are  registered  by  the  officers 
issuing  the  same,  and  shall,  under  his  seal  of  office,  certify 
upon  such  bonds  the  fact  that  they  have  been  regularly  and 
legally  issued,  that  the  signatures  thereto  are  genuine,  and 
that  such  bonds  have  been  registered  in  his  office  according  to 
law,  for  which  registration  and  certificate  the  auditor  shall  be 
entitled  to  a  fee  of  one  dollar  for  each  bond  so  registered,  to  be 
paid  by  the  holder  thereof."  The  supreme  court  of  the  United 
States  in  construing  this  act  held  that. the  legislature  of  Kan- 
sas conferred  upon  the  auditor  of  state  full  authority  to  ascer- 
tain and  determine  whether  bonds  presented  for  registration 
have  been  issued  in  accordance  with  the  statute,  and  if  satisfied 
such  is  a  fact,  made  it  his  duty  to  certify  upon  the  bond  that 
they  have  been  regularly  and  legally  issued  ;  and  that  bonds 
executed  under  the  act  could  be  registered  and  issued,  when  the 
subscription  was  payable  immediately  and  without  conditions, 
without  their  being  in  the  first  instance  delivered  to  the  treasurer 
of  state,  and  by  him  delivered  to  the  party  entitled  thereto. 
Where  such  bonds  do  not,  upon  their  face,  indicate  that  they 
were  delivered  upon  the  performance  of  certain  conditions,  but 
are  made  payable  unconditionally,  the  county  is  estopped,  as 
against  the  bona  fide  purchaser,  to  deny  that  they  are  of  the 
class  which  might  have  been  delivered  at  once,  and  without 
going  through  the  hands  of  the  state  treasurer,  to  the  auditor 

» Harper  Co.,  etc.,  v.  Rose,  140  U.  S.    Assn.  v.  Perry  County,  156  TJ.  S.  692, 
71.     Compare    Citizens'    Sav.,    etc.,     15  Sap.  Ct.  E.  547. 


§  282         REGISTRATION,  GUARANTY  AND    SALE    OF    BONDS.  333 

of  state,  and  being  registered  and  certified  as  being  regularly 
and  legally  issued.  In  such  a  case  the  action  and  certificate 
of  the  auditor  of  state  must  be  deemed  conclusive  evidence,  as 
between  the  county  and  bona  fide  purchasers,  that  the  bonds 
were  regularly  and  legally  issued,  and,  therefore,  negotiable 
in  the  fullest  sense  of  that  word.' 

§  282.  Certificate  of  registration  does  not  cover  matters  of 
law. — -The  constitution  of  Nebraska  contains  a  provision  that 
requires,  as  essential  to  the  validity  of  municipal  bonds,  an 
indorsement  thereon  of  a  certificate  signed  by  the  secretary  of 
state  and  the  auditor  of  state,  showing  that  the  same  is  issued 
in  pursuance  of  law.  The  supreme  court  of  the  United  States, 
in  construing  this  provision  of  the  constitution,  declared  that 
no  conclusive  effect  is  given  by  the  constitution  or  the  statute 
to  this  registration  or  to  these  certificates,  and  in  the  considera- 
tion the  question  of  estoppel,  they  may  be  laid  out  of  view.  In 
any  event,  they  could  not  be  considered  as  more  comprehen- 
sive or  efificacious  than  the  statements  contained  in  the  body  of 
the  bonds,  and  verified  by  the  signature  of  the  county  officers 
and  the  seal  of  the  county,  except  as  additional  steps,  required 
to  be  taken  in  the  process  of  issuing  the  bonds,  and  rendered 
necessary  to  their  validity.  This  does  not  extend  to  or  cover 
matters  of  law.  All  parties  are  equally  bound  to  know  the 
law,  and  a  certificate  reciting  the  actual  facts,  and  that  there- 
by the  bonds  are  conformable  to  the  law,  when,  judicially 
speaking,  they  are  not,  will  not  make  them  so ;  nor  can  it  work 
an  estoppel  upon  the  county  to  claim  the  protection  of  the  law. 
Otherwise  it  would  always  be  in  the  power  of  a  municipal 
body,  to  which  power  was  denied,  to  usurp  the  forbidden  au- 
thority, by  declaring  that  its  assumption  was  within  the  law. 
This,  would  be  the  clear  exercise  of  legislative  power,  and 
would  suppose  such  corporate  bodies  to  be  superior  to  the  law 
itself.' 

In  1872  Oxford  township,  Kansas,  issued  bonds  for  the  pur- 

'  Lewis  «.Commisaionersol  Barbour    Franklin  County,   128   U.  S.  526,  9 
Co.,  105    U.   S.  739,  distinguished.    Sup.  Ct.  E.  159. 
however,  in   German  Sav.  Bank  v.       '  Dixon  Co.  v.  Field,  111  U.  S.  83. 
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pose  of  aiding  in  a  bridge  across  the  Arkansas  river  at  the 
town  of  Oxford,  in  said  township.  The  bonds  were  issued  in 
pursuance  to  an  act  of  the  legislature  approved  March  1, 1872, 
which  authorized  the  trustee,  treasurer  and  clerk  of  Oxford 
township,  or  any  two  of  them,  to  issue  the  bonds  of  the  town- 
ship to  the  amount  of  ten  thousand  dollars,  for  the  purpose  of 
aiding  in  building  such  bridge.  The  bonds  were  registered  in 
pursuance  to  the  act  of  March  2, 1872,  which  provides  that  the 
holder  of  bonds  issued  under  it  shall,  within  thirty  days  after 
their  delivery,  present  them  to  the  auditor  of  state  for  registra- 
tion, and  that  he  shall,  on  being  satisfied  that  the  bonds  have 
been  issued  according  to  the  provisions  of  the  act,  and  that 
the  signatures  thereto  of  the  officers  signing  the  same  are  gen- 
uine, register  them  in  a  book,  "and  shall,  under  his  seal  of 
office,  certify  upon  such  bonds  the  fact  that  they  have  been 
regularly  and  legally  issued ;  that  the  signatures  thereto  are 
genuine,  and  that  such  bonds  have  been  registered  in  his  office 
according  to  law."  In  a  suit  upon  the  bonds,  it  was  shown 
that  each  of  the  bonds  had  indorsed  on  it  a  certificate  under 
the  hand  and  seal  of  the  office  of  the  auditor  of  the  state  of 
Kansas,  dated  April  25,  1872,  certifying  that  it  "has  been 
regularly  and  legally  issued ;  that  the  signatures  were  genuine, 
and  that  such  bond  has  been  duly  registered  ' '  in  this  office,  in 
accordance  with  the  act  of  March  2,  1872,  giving  its  title.  It 
was  contended  that  this  certificate  concludes  all  questions  as 
to  the  regularity  and  legality  of  the  issue  of  the  bonds ;  that 
the  provision  for  registration  of  March  2,  1872,  settles  the 
question  that  the  bonds  were  issued  under  that  act,  and  were 
"regularly  and  legally  "  issued,  according  to  the  provisions  of 
that  act.  The  case  of  Lewis  v.  Commissioners'  was  cited 
as  sustaining  that  view.  The  supreme  court  of  the  United 
States,  in  an  able  opinion  by  Justice  Blatchford,  distinguishes 
the  two  cases  as  follows  :  "In  the  case  of  Lewis  v.  Commis- 
sioners, section  14  of  the  Kansas  act  of  March  2,  1872, 
was  under  consideration  in  regard  to  the  bonds  of  a  county  in 
Kansas  issued,  in  fact,  under  that  act,  each  of  which  had  in- 
dorsed on  it  a  certificate  by  the  state  auditor,  that  it  had  been 

*  Lewis  V.  Commissioners,  105  U.  S.  735. 
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'regularly  and  legally  issued,'  and  that  it  had  been  registered 
in  his  office  according  to  law.  A  defense  was  set  up  against  a 
bona  fide  holder  of  the  bond,  that  they  had  been  issued  in  vio- 
lation of  the  condition  contained  in  the  popular  vote,  and  were 
fraudulently  parted  with  by  the  person  in  whose  hands  they 
were  put,  to  be  deposited  with  the  state  treasurer  in  escrow,  to 
await  a  cpmpliance  with  the  conditions.  This  court  held,  as 
to  the  effect  of  the  registration,  that  the  determination  by  the 
auditor  involved  an  investigation  as  to  every  fact  essential  to 
the  validity  of  the  bonds  ;  that  the  bona  fide  purchaser  was  not 
bound,  under  the  circumstances  as  shown  in  that  case,  to  find 
out  whether  the  auditor  had  ascertained  all  the  facts,  and  that 
the  auditor  was  authorized  by  the  statute  to  inquire  whether 
the  bonds  were,  as  a  matter  of  fact,  of  the  class  which,  under 
the  act,  should  have  passed  through  the  hands  of  the  state 
treasurer  (it  being  required  by  the  act  that  some  should  do  so 
and  others  not),  and,  also,  whether  the  conditions  on  which 
they  were  delivered  had  been  performed.  But  there  is  nothing 
in  the  decision  which  carries  the  doctrine  further  than  that 
the  auditor  is  authorized  to  ascertain  whether  the  facts  exist 
which  the  statute  requires  should  exist  to  make  a  valid  issue 
of  bonds.  But  in  this  case  the  plaintiff,  being  referred  by  the 
recitals  in  the  bonds  to  the  act  of  March  1,  1872,  as  the  statute 
under  which  the  bonds  were  issued,  was  bound  to  take  notice 
of  that  statute  and  all  its  requirements,  and  if,  finding  the 
bonds  invalid  under  that  statute,  he  claims  the  right  to  refer 
to  the  act  of  March  2,  1872,  as  the  source  of  authority,  he  is 
bound  to  take  notice  of  the  requirements  of  that  statute.  As 
the  recitals  in  the  bonds  are  of  no  avail  to  the  plaintiff,  so  the 
certificate  of  the  auditor  does  not  aid  him.  The  bonds,  on 
their  face,  excluded  the  possibility  of  their  having  been  issued 
under  the  act  of  March  2,  1872,  as  the  public  record  shows 
that  the  proceedings  were  not  taken  under  that  act,  and  as  the 
auditor  was  authorized,  by  section  14  of  that  act,  only  to  reg- 
ister a  bond  issued  under  that  act,  and  as  these  bonds  did  not 
fall  within  the  purview  of  bonds  authorized  to  be  registered  by 
him  under  section  15  of  that  act,  it  follows  that  the  auditor 
had  no  right  to  decide,  as  a  matter  of  law,  that  the  bonds  were 
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bonds  of  the  kind  which  he  was  authorized  by  the  act  of 
March  2,  1872,  to  register  and  certify,  when,  as  a  matter  of 
law,  they  were  not."  ' 

§  283.   Certificate  of  registration  does  not  constitute  an  es- 
toppel against  the  municipality  issuing  the  bonds. — The  act  of 

1869  of  the  legislature  of  Illinois  does  not  require  that  the  state 
auditor  shall  determine  or  certify  that  the  bonds  have  been 
regularly  or  legally  issued  ;  and  the  municipality  issuing  the 
bonds  is  not  estopped  by  his  registry  or  his  certificate  of  reg- 
istry.^ 

In  this  case,  Mr.  Justice  Blatchford,  who  delivered  the  opin- 
ion of  the  court,  addressing  himself  to  this  question,  said:  "The 
registration  of  the  bonds  by  the  state  auditor  has  nothing  to  do 
with  any  of  the  terms  or  conditions  on  which  the  stock  was 
voted  and  subscribed.  Neither  the  registration  nor  the  certifi- 
cate of  the  registry  covers  or  certifies  any  fact  as  to  compliance 
with  the  conditions  prescribed  in  the  vote,  on  which  alone  the 
bonds  were  to  be  issued.  The  recital  in  the  bonds  does  not 
contain  any  reference  to  the  act  of  1869,  or  certify  any  com- 
pliance with  the  provisions  of  that  act ;  the  certificate  of  regis- 
tration merely  certifies  that  the  bond  has  been  registered  in  the 
auditor's  office  pursuant  to  the  provisions  of  the  act  of  April 
16,  1869.  The  statute  does  not  require  that  the  auditor  shall 
determine  or  certify  that  the  bonds  have  been  regularly  or 
legally  issued.  The  case  of  Lewis  v.  Barbour  County  does  not 
aid  the  savings  bank.  In  that  case,  under  an  act  of  Kansas  in 
regard  to  registry,  the  auditor  had  certified  that  the  bonds  had 
been  'regularly  and  legally'  issued.  In  Dixon  County  ?;.  Field, 
and  in  Crow  v.  Oxford,  the  first  case  arising  in  Nebraska  and 
the  second  in  Kansas,  the  certificate  of  the  auditor  in  each  case 
was  that  the  bonds  were  'regularly  and  legally'  issued;  but 
this  court  held,  in  both  cases,  that  the  municipality  issuing 
the  bonds  was  not  estopped  by  the  registry  or  the  certificate, 

1  Crow  V.  Oxford  Tp.,  119  XJ.  S.  215 ;       '  German  Savings  Bank  v.  Franklin 
Dixon  Co.  V.  Field,  111  U.  S.  83 ;  Lewis    Co.,  128  U.  S.  526. 
V.  Commissioners,  105  TJ.  S.  739. 
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and  that  no  conclusive  effect  was  given  by  the  registration 
statute  to  the  registration  or  to  the  certificate.'" 

A  recital  under  the  laws  of  Colorado  does  not  extend  to  or 
cover  matters  of  law,  and,  therefore,  a  certificate  reciting  the 
actual  facts,  and  tha(t  thereby  the  bonds  are  conformable  to  the 
law,  when,  judicially  speaking,  they  are  not,  will  not  make 
them  so,  nor  can  it  work  an  estoppel  upon  the  county  to  claim 
the  protection  of  the  law.* 

But  it  has  been  held  that  the  official  certificate  of  the  auditor 
of  Kansas  that  county  bonds  have  been  regularly  and  legally 
issued,  that  the  signatures  were  genuine,  and  that  the  bonds 
had  been  duly  registered  in  his  office  in  accordance  with  the 
act  of  the  legislature  of  March  2,  1872,  estops  the  county.' 

§  284.  An  act  requiring  registration  after  subscription  is 
made  to  railroad  does  not  impair  the  contract. — An  act  re- 
quiring municipal  bonds  to  be  registered  and  ratified,  passed 
after  the  contract  of  subscription  was  made  to  a  railroad  com- 
pany and  before  the  bonds  were  issued,  does  not  change  nor 
impair  the  contract  and  is  not  a  retrospective  law.* 

§  285.  Guaranty  of  municipal  bonds. — The  question  as  to 
the  power  of  municipal  corporations  to  guaranty  bonds  of  other 
corporations  or  individuals  has  already  been  considered,  but 
it  remains  to  consider  the  effect  of  a  guaranty  of  municipal 
bonds  by  other  corporations  or  individuals.' 

In  1877  a  case  arose  in  the  supreme  court  of  the  United 
States,  from  the  district  of  Louisiana,  involving  this  question 
in  an  action  upon  several  coupons  for  interest  annexed  to 
bonds  issued  by  the  late  city  of  Carrolton,  in  Louisiana,  to  the 
Jefferson  City  Gas  Light  Company,  a  corporation  created  under 
the  laws  of  that  state  for  laying  gas  pipes  through  certain 
streets  of  the  city,  and  introducing  gas  for  the  use  of  its  citi- 

'  German  Savings  Bank  v.  Franklin  '  Comanche  Co.  v.  Lewis,  133  TJ.  S. 

Co.,  128  U.  S.  526;  Citizens'  Sav.,  etc.,  198. 

Aaan.  v.  Perry  County,  156  TJ.  S.  692,  •  Hofl  v.  Jasper  Co.,  110  TJ.  S.  53. 

15  Sup.  Co.  R.  547.  'Ante,  §  26. 

'  Lake  Co.  ■».  Graham,  130  TJ.  S.  674. 
MuN.  Sh.— 22 
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zens.  The  bonds  were  indorsed  by  the  president  of  the  com- ' 
pany  with  its  guaranty  for  the  payment  of  their  principal  and 
interest.  His  authority  to  make  this  guaranty,  so  far  as  it  re- 
lates to  the  interest,  was  denied  by  the  company ;  but  the  cir- 
cuit court  held  that  the  admissions  and  evidence  in  the  case 
showed  a  prima  facie  case  of  liability.  The  bonds  were  issued 
pursuant  to  an  ordinance  of  the  city,  which  provided  for  the 
payment  of  the  interest  thereon  but  made  no  provision  for 
the  payment  of  the  principal,  and  for  this  omission,  and  be- 
cause they  were  issued  in  aid  of  a  private  corporation,  their 
validity  was  questioned  by  the  city  of  New  Orleans,  upon  which 
the  liabilities  of  Carrolton  were  cast  upon  its  annexation  to  that 
city.  As  it  was  contended  in  answer  to  this  position  that  the 
legislature  had  subsequently,  in  the  act  of  annexation,  legalized 
the  issue,  the  power  of  the  legislature  to  do  this  was  denied,  but 
the  circuit  court  held  that  the  legislature  possessed  the  power, 
and  the  city  of  New  Orleans  was  adjudged  bound  to  pay  the 
bonds.  The  case  was  taken  before  the  supreme  court  of  the 
United  States,  and  one  of  the  questions  presented  to  that  court 
for  adjudication  was  whether  the  Jefferson  City  Gas  Light  Com- 
pany was  liable  on  the  guaranty  made  by  its  president  for  the 
interest  on  the  bonds.  The  court  held  that  the  ordinance 
which  authorized  the  contract  with  the  company,  and  the  issue 
of  the  bonds  of  the  city,  in  terms  provided  that  the  company 
should  "guaranty  the  said  bonds  and  assume  the  payment  of 
the  principal  thereof  at  maturity."  Their  delivery  to  the 
company  was  made  dependent  upon  this  condition  ;  but  as  the 
provision  mentioned  that  the  company  was  to  assume  payment 
of  the  principal,  after  specifying  that  it  was  to  guaranty  the 
bonds,  it  was  argued  that  the  guaranty  of  the  principal  only 
was  intended.  This  was  not,  however,  a  just  inference  from 
the  language.  The  guaranty  of  the  bonds  embraced  both  the 
principal  and  the  interest.  The  payment  of  bonds,  without 
other  designation,  always  implies  the  payment  of  the  principal 
sum  and  its  incidents,  and  a  guaranty  in  similar  terms  covers 
both.  The  ordinance  contemplated  two  undertakings  by  the 
company — one  to  the  bondholder  and  one  to  the  city.  The 
guaranty  was  to  be  for  the  security  of  the  bondholder ;  it  was 
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to  be  an  undertaking  to  answer  for  the  city's  liability,  and  to 
be  collateral  to  it.  The  other  undertaking  was  to  be  for  the 
security  of  the  city,  by  placing  the  company  under  obligation 
to  provide  for  the  payment  of  the  principal  of  the  bonds  at 
their  maturity,  an  obligation  which  otherwise  would  not  have 
existed.' 

§  286.  Guaranty  to  pay  interest  on  bonds. — A  guaranty  to 
"  pay  interest  upon  the  within  bonds  as  specified  in  the  inter- 
est coupons  thereto  attached  "  is  not  a  declaration  or  promise 
to  pay  each  coupon,  but  is  a  guaranty  to  pay  the  whole  inter- 
est to  become  due  on  the  bonds.  And  though  each  coupon  is 
for  less  than  one  hundred  dollars  the  guaranty  is  not  prohib- 
ited by  the  statute  requiring  the  obligation  of  a  railroad  com- 
pany to  be  for  not  less  than  one  hundred  dollars  each.  And 
though  the  bonds  and  coupons  are  negotiable,  the  guaranty 
is  not,  it  being  neither  a  bill  or  note,  which  instruments  are 
alone  negotiable  under  a  statute,  and  a  guarantor  may  make 
any  defense  to  an  action  on  his  contract  by  the  transferee  of 
the  bonds  or  coupons  that  he  could  have  made  if  sued  by  the 
original  payee  on  the  bonds.* 

§  287.  The  general  rule  as  to  the  sale  of  bonds. — When 
bonds  have  been  once  put  into  the  market  as  valid  subsisting 
securities,  they  may  be  sold  for  any  amount  by  the  holder,  like 
any  other  chattels.  But  in  the  hands  of  a  municipality  they 
are  not,  it  is  said,  unless  so  made  by  the  statute,  the  subject  of 
sale,  as  distinguished  from  an  exchange  of  securities  or  the 
borrowing  of  money,  and  that  it  is  only  by  treating  the  trans- 
action as  the  latter  that  it  can  be  upheld.' 

"New  Orleans?).  Clark,  95  U.S.  644.  road  Co.,  130  U.  S.  1 ;   Vermont,  etc., 

As  to  the  effect  of  a  guaranty  of  state  Eailroad  Co.  v.  Vermont  Central,  etc., 

aid  bonds  by  a  railroad  company  see  Eailroad   Co.,  34  Vt.  1,   50  Vt.  500; 

McKittrick  v.  Arkansas  Cent.  E.  Co.,  Langdon   v.  Vermont,  etc.,  Eailroad 

152  V.  S.  473,  14  Sup.  Ct.  E.  661.  Co.,  54  Vt.  593;  Hazzard  v.  Eailroad 

'^Eastern  Tp.  Bank  v.  Eailroad  Co.,  Co.,  17  Fed.  E.  753;   Hough  v.  Gray, 

40  Fed.  E.  423;  Thomas  v.  Eailroad  19  Wend.  202;  Watson  v.  McClaren, 

Co.,  101  IT.  S.  71;  Pennsylvania  Bail-  19  Wend.  557;   Trust  Co.  v.  National 

road    Co.  v.  St.  Louis,  etc.,  Eailroad  Bank,  101  U.  S.  68. 

Co.,  etc.,  118  U.  S.  290;   Oregon,  etc.,  'Town  of  Danville  v.  Sutherlin,  20 

Navigation  Co.  v.  Oregon,  etc.,  Eail-  Grat.  (Va.)  555;  City  of   Lynchburg 


340  MUNICIPAL    SECURITIES.  §  288 

To  borrow  money  and  give  a  bond  or  obligation  for  it,  and 
to  sell  a  bond  at  less  than  par,  are  not,  however,  identical  trans- 
actions, and  mere  authority  to  borrow  money  and  issue  bonds 
as  evidence  of  the  indebtedness  is  not,  therefore,  it  seems,  suffi- 
cient to  empower  the  municipality  to  sell  and  deal ,  in  such 
bonds  generally.' 

§  288.  The  rule  in  Kansas  and  elsewhere. — The  supreme 
court  of  Kansas  has  held  that  legislative  authority  to  issue 
bonds  for  the  stock  of  a  railroad  company,  or  other  work  of 
public  improvement,  does  not  imply  authority  to  sell  them  and 
apply  the  proceeds  to  pay  for  the  stock,  especially  if  the  sale  be 
below  par.' 

In  Virginia  it  has  been  held  that  the  authority  to  issue 
bonds  for  a  loan  of  money  does  not  imply  authority  to  sell  the 
bonds  below  par,  and  such  a  sale  would  be  usurious  if  the  dis- 
count were  greater  than  allowed  by  law,  and  render  the  bonds 
absolutely  void.' 

The  supreme  court  of  the  United  States  has  held  that  the  au- 
thority to  dispose  of  bonds  to  the  best  advantage  and  invest  the 
proceeds  in  stock  will  authorize  the  delivery  of  the  bonds  to 
the  company  for  stock.  So  authority  to  dispose  of  bonds,  "to 
the  best  advantage  but  not  for  less  than  par,"  and  prohibiting 
the  paying  over  of  any  money  until  certain  assurances  are 
given,  will  not  prevent  a  municipal  corporation  from  donating 
its  bonds  to  a  railroad  company  and  collecting  taxes  for  the 
payment  of  the  bonds,  if  approved  by  a  popular  vote.* 

§  289.  Sale  of  bonds  below  par. — In  Pennsylvania  it  has 
been  held  that  the  prohibition  of  the  sale  of  bonds  below  par 

V.  Norvell,  20  Grat.  (Va.)  601.    But  Grat.  (Va.)  555;  City  of  Lynchburg r. 

see  Griffith  v.  Burden,  35  Iowa  138.  Norvell,  20  Grat.  601. 

"Gould    V.   Town    of    Sterling,    23        'Foote    v.  Town  of    Han.cock,  15 

N.  Y.  456,  460.  Blatchf .  (U.  S.)  343 ;  Town  of  Queens- 

"  City    of    Atchison    v.   Butcher,   3  bury  v.  Culver,  19  "Wall.  83 ;    Woods 

Kan.  104;  Daviess  Co.  Ct.  ii.  Howard,  v.  Lawrence  Co.,  1  Black  (U.  S.)  386; 

13  Bush  (Ky.)  101.  Comrs.  of  Marion  Co.  v.  Clark,  94  IT. 

'Town  of  Danville  v.  Sutherlin,  20  S.  278;  Meyer  v.  City  of  Muscatine,  1 

Wall.  284. 
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forbids  the  allowance  of  a  rebate  or  commission  to  the  pur- 
chaser.* 

So,  it  has  been  held  by  the  supreme  court  of  Pennsylvania, 
that  where  the  statute  prohibited  the  sale  of  bonds  for  less  than 
par,  and  the  company  sold  them  for  less,  the  county  might  re- 
scind the  subscription,  withdraw  the  bonds  unsold,  and  recover 
the  par  value  of  those  that  had  been  sold." 

But  a  bona  fide  holder  of  railroad  aid  bonds,  who  acquires 
them  in  the  usual  course  of  business,  may  enforce  them  against 
the  municipality,  notwithstanding  the  company  originally  sold 
them  for  a  sum  less  than  that  prescribed  by  the  enabling  act.' 

In  New  York  it  has  been  held  that  an  agreement  to  sell,  at 
their  face  value,  municipal  bonds,  with  several  months'  accrued 
interest,  is  an  agreement  to  sell  them  for  less  than  par,  and  is 
therefore  void.' 

In  a  city  in  Texas,  where  a  proposition  submitted  by  the  city 
council  to  the  voters,  as  required  by  the  city  charter,  asking 
authority  to  issue  certain  bonds,  included  the  provision  that 
such  bonds  are  not  to  be  sold  for  less  than  par,  it  was  held 
that  the  city  council  could  not,  after  approval  by  the  voters  of 
such  proposition,  sell  the  bonds  below  par.* 

But  where  the  proposition  to  issue  city  bonds  which,  sub- 
mitted to  a  vote  of  the  electors,  did  not  limit  the  rate  of  inter- 
est the  bonds  were  to  bear,  the  bonds  are  not  invalid  because 
sold  below  par,  if  the  discount  added  to  the  interest  expressed 
does  not  make  the  rate  usurious.^ 

The  fact  that  the  ordinance  submitted  to  the  voters  fixed  the 
rate  of  interest  for  the  bonds,  and  their  place  of  payment,  and 
provided  for  their  sale  at  par,  does  not,  it  has  been  held, 
form  an  unchangeable  rule  under  which  the  council  must  ne- 
gotiate the  bonds  ;    and  the  actual  negotiation  of  the  bonds  at 

'  Whelen's  Appeal,  108  Pa.  St.  162.  *  Village  of  Fort  Edward  v.  Fish,  33 

"County   of    Lawrence    v.    N.   W.  N.  Y.  S.  784,  66  Hun  548. 

Eailroad  Co.,  82  Pa.  St.  144;    Law-  *  Nalle  o.  City  of  Austin,  21  S.  "W.  R. 

rence  Go's  Appeal,  67  Pa.  St.  87.  375. 

'  Richardson  v.  Lawrence  County,  '  Nalle  v.  City  of  Austin,  22  N.W.  R. 

154  U.S.  536,  14  Sup.  Ct.  R.  1157;  668. 

Woods  V.  Lawrence  County,  1  Black. 

386,  410. 
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a  higher  rate  of  interest  than  provided  for  in  the  ordinance  will 
not  be  restrained  at  the  suit  of  a  tax-payer,  where  the  mayor 
and  council  have  acted  in  good  faith,  and  have  been  unable  to 
negotiate  them  at  the  rate  originally  fixed.' 

Where  the  maximum  rate  on  an  issue  of  bonds  was  fixed  by 
the  council  at  five  per  cent.,  but  the  mayor  was  authorized  to 
sell  them,  if  he  could,  at  a  lower  rate,  his  having  succeeded  in 
doing  so  can  not  be  complained  of  by  the  tax-payers  as  an  ex- 
ercise of  legislative  power." 

§  290.   Yalidity  of  sale  of  municipal  bonds  by  resolution. — 

Where,  upon  an  election  properly  called  and  held,  the  mayor 
and  council  of  a  city  of  the  second-class  are  given  authority, 
by  a  majority  of  the  votes  cast  at  such  election,  to  issue  bonds 
to  secure  the  erection  and  operation  of  water-works  under  the 
statute,  such  officials  may  sell  and  issue  the  bonds,  if  they  deem 
it  advisable,  by  a  resolution  of  the  city  council  properly  passed 
therefor.' 

§291.  When  sale  of  bonds  not  usurious. — ^The  sale  of  a 
school  bond  for  less  than  its  face  value,  if  it  is  not  a  device  to 
evade  the  usury  laws,  is  not  necessarily  usurious.* 

§  292.  Compensation  for  selling  municipal  bonds. — Where 
funds  derived  from  the  sale  of  bonds  of  a  city  of  the  third-class 
are  received,  either  by  the  city  treasurer  or  other  person  acting 
in  behalf  of  the  city  under  the  statutes  of  Kansas,  the  entire 
amount  should,  on  demand,  be  paid  into  the  city  treasury. 
Such  persons  can  not  fix  their  own  compensation  for  services 
.  in  respect  to  such  fund,  or  withhold  a  part  of  the  proceeds  as 
compensation  for  their  services  ;  but  any  such  c^aim  must  be 
to  the  city  council  in  writing,  and  allowed  in  a  manner  pre- 
scribed by  statute." 

'  Yesler  v.  City  of  Seattle  (Wash.),  Smalley  v.  Yates,  36  Kan.  519;  Meix- 
25  P.  1014,  1  Wash.  St.  308.  ell  v.  Kirkpatrick,  33  Kan.  282. 

2  Frantz  v.  Jacobs,  88  Ky.  525,  11  S.  *  Orchard  v.  School  District,  14  Neb. 
W.  R.  654.  378 ;  Armstrong  v.  Freeman,  9  Neb.  U. 

•Smalley  v.  Yates,   41   Kan.   560;        =  City  of  Syracuse  ».  Reed,  46  Kan. 

520. 
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§  293.   Sale  of  forged  bond — Competent  evidence. — In  an 

action  to  recover  moneys  paid  for  a  school  district  borid  al- 
leged to  be  spurious  and  worthless,  proof  that  there  never  was 
any  such  school  district  as  appeared  on  the  face  of  the  bond  to 
have  issiafed  it,  is  evidencfe  that  it  is  spurious  apd  worthless  ; 
and  evidence  that  the  entire  county  is  uninhabited  and  with- 
out any  indication  of  ever  having  been  inhabited  is  evidence 
tending  to  show  that  there  never  was  any  such  school  district.' 

§  294.  Sale  of  unauthorized  bonds. — The  city  board  of  edu- 
cation, authorized  to  issue  bonds  for  certain  purposes.,  and  tp 
sell  them  for  not  less  than  ninety-eight  cents  on  the  dollar,  is- 
sued bonds  purporting  to  be  for  such  purposes,  but  in  fact  for 
an  unauthorized  purpose,  accepted  a  bid  from  S  therefor  at 
par,  delivered  them  to  him,  received  part  pf  the  price,  and 
transferred  its  right  to  the  balance  to  the  city,  receiving  a  city 
warrafut  for  the  amount.  S  sold  the  bonds  for  ninety-seven 
and  a  half  cents  on  the  dollar.  It  was  held  that  this  consti- 
tuted an  executed  sale  of  the  bonds  to  S  at  par,  and  purchas- 
ers from  him,  who  were  strangers  to  this  purchase  from  the 
board,  were  not  chargeable  with  notice  of  the  invalidity  of  the 
bonds,  because  they  supposed  they  were  buying  from  the 
board." 

§  29^5.  Municipalities  must  account  for  benefits  received 
from  the  sale  of  void  bonds. — Where  a  contract  is  entered  into 
in  good  faith  between  a  corporation,  public  or  private,  and  an 
individual,  and  the  contract  is  void  in  whole  or  in  part,  be- 
cause of  the  want  of  power  on  the  part  of  the  corporation  to 
make  it  or  enter  into  it  in  the  manner  in  which  the  corpora- 
tion enters  into  it,  but  the  contract  is  not  immoral,  inequita- 
ble, or  unjust,  and  the  contract  is  performed  in  whole  or  in 
part  by  and  on  the  part  of  one  of  the  parties,  and  the  other 
party  receives  benefits  by  reason  of  such  performance  over  and 
above  any  equivalent  rendered  in  return,  and  these  benefits  are 

■  Parmele  v.    Knox,  24  Kan.   113 ;  St.  Paul  Gas  Light  Co.  v.  Village  of 

Smith  V.  McNair,  19  Kan.  330.  Sandstone,  —  Minn.  — ,  75  N.  W.  R. 

"National  Life  Ins.  Co.  v.  Board  of  1050;  Fulton  v.  Town  of  Eiverton,42 

Education,  62  Fed.  R.  778.    See,  also,  Minn.  395,  44  N.  W.  E.  257. 
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such  as  one  party  may  lawfully  render  and  the  other  party  law- 
fully receive,  the  party  receiving  such  benefits  will  be  required 
to  do  equity  toward  the  other  party,  by  either  rescinding  the 
contract  and  placing  the  other  in  statu  quo,  or  by  accounting  to 
the  other  party  for  all  benefits  received  for  which  no  equiva- 
lent has  been  rendered  in  return  ;  and  all  this  should  be  done 
as  nearly  in  accordance  with  the  terms  of  the  contract  as  the 
law  and  equity  will  permit.  It  was  therefore  held,  under  the 
circumstances  of  this  case,  that  although  the  contract  and  the 
additional  bonds  in  this  case  are  void,  the  city  must  account 
to  the  holders  of  the  original  bonded  indebtedness  for  all  ben- 
efits received  by  it  for  which  it  has  rendered  no  equivalent, 
and  this  as  nearly  in  accordance  with  the  contract  as  the  law 
and  equity  will  permit.' 

But  this  rule  is  not  of  universal  application,  and  where  there 
is  an  absolute  want  of  power  and  a  violation  of  the  constitution 
in  issuing  bonds,  it  has  been  held  that  there  can  be  no  re- 
covery, even  in  equity,  of  the  amount  of  which  the  city  has 
received  the  benefit." 

1  Brown  v.  City  of  Atchison,  39  Kan.  Clark  v.  Saline  Co.,  9  Neb.  516 ;  State 

37;     Maduska    v.  Thomas,    6    Kan.  Board  of  Agriculture  v.  Street  Eail- 

153;    Bradley  v.  Ballard,  55  111.  413;  way  Co.,  47  Ind.  407. 

Parish   v.   Wheeler,   22    N.   Y.  494;  'i  Litchfield  «.  Ballou,  114  U.  S.  190, 

Northwestern,    etc.,    Packet    Co.    v.  5  Sup.  Ct.  E.  820;    Hedges  o.  Dixon 

Shawi  37  Wis.  655 ;  Morville  ».  Amer-  County,  150  U.   S.   182,  14  Sup,  Ct. 

lean  Tract    Society,   123  Mass.   129;  E.  71. 
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§  296.   The  doctrine  of  the  supreme  court  of  the  United  States. 

— When  a  municipality  has  the  power  to  issue  bonds  it  may 
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issue  other  bonds  in  renewal  or  redemption  thereof.  To  do  this, 
however,  there  must  generally  be  a  substantial  consent  of  the 
holders  of  the  original  bonds.  And  when  such  new  bonds  are 
regularly  issued,  as  under  a  vote  of  the  people,  the  validity  of 
the  new  bonds  can  not  be  questioned.  The  municipality,  by 
issuing  the  new  bonds,  generally  waives  any  defenses  it  may 
have  to  the  old  bonds.  By  the  new  issue  it  obtains  an  advan- 
tage in  postponing  the  time  of  payment,  and  generally  in  the 
rate  of  interest,  and  after  the  holders  of  the  original  issue  have 
surrendered  their  evidence  the  municipality  will  not  be  permit- 
ted to  set  up  old  irregularities  as  defenses  which  the  creditor 
had  the  right  to  assume  were  waived  when  it  made  him  the 
new  issue  of  bonds.' 

But  the  implied  power  of  a  municipality  to  merely  borrow 
money  or  contract  a  loan  does  not  confer  upon  the  municipality 
the  further  power  to  issue  funding  negotiable  bonds  for  the 
amount  and  sell  them  in  open  market  as  commercial  paper." 

§  297.  Doctrine  of  the  state  courts, — Municipal  bonds  ex- 
pressly issued  to  retire  bonds  issued  to  take  up  the  floating 
debt  of  the  municipality  are  not  to  be  considered  in  determin- 
ing whether  the  limit  of  indebtedness  as  fixed  by  the  consti- 
tution of  the  state  had  been  exceeded  when  the  constitution 
provides  that  nothing  shall  prevent  the   issuing  of   renewal 


'  County  of  Jasper  v.  Ballou,  103  And  where  the  statute  authorizes  the 

TJ.  S.  745 ;  Ccanty  of  Warren  v.  Marcy,  retirement  tof  old  bonds  by  direct  ex- 

97  U.  S.  96;    County  of  Moultrie  v.  change,  or  payment  from  the  sale  of 

Rockingham,  etc.,  Bank,  92  tJ.  S.  631 ;  new  bonds,  it  is  held  that  only  the 

Second  Ward  Sav.  Bank  v.  City  of  amount  of  new  bonds  necessary  to  ac- 

Huron,  80  Fed.  R.  660,  affirmed  in  86  complish  that  purpose  can  be  issued 

Fed.  R.  272 ;  Comrs.  of  Douglass  Co.  as  refunding  bonds.    Comrs.  •».  Zim- 

V.  Bolles,  94  U.  S.  104;  Marcy  o.  Os-  merman  (Ky.),  41  S.  W.  E.  428.    As 

wego  Tp.,  92  U.   S.   637;    Town    of  to  refunding  bonds  issued  to  refund 

Solon    V.   Williamsburg,   etc..   Bank,  others,  see  Heins  v.  Lincoln,  102  Iowa 

114  N.  Y.  122;  Beach  Pub.  Corp.,  §  929.  69,  71  N.  W.  R.  189. 

"  Merrill  v.  Monticello,  188  tJ.  S.  673. 
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bonds,  or  bonds  to  fund  the  floating  indebtedness  of  the  mu- 
nicipality.* 

So,  generally,  it  may  be  said  that  issuing  refunding  bonds 
in  exchange  for  or  in  payment  of  outstanding  valid  bonds 
does  not  increase  the  indebtedness  of  the  municipality  within 
the  meaning  of  the  constitution.^ 

The  laws  of  New  York  of  1889  and  1883  authorized  any  city 
to  sell  new  bonds,  and  retire  the  old  ones,  as  the  latter  may 
mature.  The  charter  of  the  city  of  Poughkeepsie,  under  the 
laws  of  1883,  prohibited  the  council  from  borrowing  any 
money  for  the  city,  except  as  therein  provided,  and  provided 
that  the  "council  shall  not  create  any  pecuniary  obligations 
*  *  *  *  which  shall  not  be  payable  in  the  current  year."  It 
was  held  that  the  council  was  not  prohibited  from  selling 
new  bonds  to  retire  old  ones,  this  not  being  the  creation  of  any 
new  obligation.' 

A  valid  bond  can  not  be  paid  by  a  void  one.  The  debt  is 
not  extinguished  by  the  void  bond,  and  the  debt  created  by 
the  valid  bond  can  be  sued  upon.* 

Where  bonds  issued  by  municipal  corporations  are  exchanged 
for  others,  under  the  provisions  of  a  funding  act,  at  a  lower 
rate  of  interest,  a  subsequent  act,  applicable  in  terms  to  the 
original  bonds,  and  making  property  before  exempt  liable  for 
their  payment,  is  inoperative,  as  those  bonds  had  ceased  to 
exist  by  their  surrender  and  exchange  for  the  funding  bonds.' 

Under  the  statutes  of  Pennsylvania  of  1881,  which  author- 
ized municipal  corporations  to  issue  new  bonds  to  take  up  old 
ones,  and  provided  that  the  holders  of  the  old  bonds  shall 
have  the  right  to  surrender  such  bonds  and  receive  new 
bonds,  "in  like  amount,  in  lieu  thereof,"  it  was  held  that  a 

'  Farson,  Leach  &  Co.  v.  Board  of  Huron  v.  Second  Ward  Sav.  Bank, 

Comrs.  97  Ky.  119,  30  S.  W.  E.  17.  86  Fed.  E.  272. 

^  Powell  V.  City  of  Madison,  107  Ind.  '  City  of  Poughkeepsie  v.  Quintard, 

106;    City  of  Laporte  v.   Gamewell,  136  N.  Y.  275,  32  N.  E.  E.  764,  19  N. 

etc.,   Co.,   146  Ind.  466,   474;    iEtna  Y.  Supp.  944,  65  Hun  141. 

Life  Ins.  Co.  ■».  Lyon  County,  44  Fed.  *  Jefferson  County  «.  Hawkins,  23 

E.  329 ;  Austin  v.  District  Tp.,  51  Iowa  Pla.  223,  2  So.  E.  362. 

102;  Maish  o.  Arizona  Territory,  164  ^City  of  Henderson  v.  Seed  CKy.), 

IJ.  S.  599,  17  Sup.  Ct.  E.  193 ;  City  of  2  S.  W.  E.  770. 
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city  could  not  compel  the  holder  of  old  bonds  to  veceive  the 
new  ones  at  a  premium,  though  that  was  their  market  price.' 

An  act  of  the  legislature  of  California  of  1864,  authorizing 
the  liquidation  of  the  indebtedness  of  the  city  of  Sacramento 
which  accrued  prior  to  January  1,  1859,  and  empowering  the 
board  of  trustees  of  the  city  to  issue  new  bonds  in  liquidation 
to  all  holders  of  claims  against  the  city,  was  passed  merely  for 
the  purpose  of  completing  the  funding  of  the  city's  indebted- 
ness, and  did  not  withdraw  claims  existing  before  the  passage 
of  the  act  from  the  operation  of  the  statute  of  limitations ; 
and  an  action  for  mandamus  to  compel  the  board  of  trustees 
to  issue  bonds,  as  therein  provided,  in  place  of  those  issued  by 
the  city,  under  acts  of  April  10, 1854,  could  not  be  maintained 
where  such  bonds  had,  since  the  act  of  1864,  become  barred 
by  the  statute  of  limitations.* 

In  Indiana  a  city  has  no  authority  to  borrow  money  to  defray 
the  expense  of  litigation  involving  the  removal  of  a  county- 
seat  and  the  cost  of  a  lot,  court-house  and  jail  for  the  county, 
and  a  tax-payer  of  the  city  may  enjoin  the  refunding  of  bonds 
issued  to  secure  the  money  so  borrowed.' 

§298.  When  funding  bonds  issued  without  an  ordinance  or 
resolution  are  void. — Under  the  statute  of  Kansas  which  de- 
clares that  the  powers  granted  to  cities  of  the  second  class 
"shall  be  exercised  by  the  mayor  and  council  of  such  cities," 
and  article  7,  section  11,  which  directs  that  funding  bonds 
shall  be  duly  issued  only  after  an  ordinance  therefor  shall  be 
duly  passed,  funding  bonds  signed  by  the  mayor  of  such  city 
and  attested  by  the  city  clerk,  under  the  city  seal,  without  any 
ordinance  or  resolution  of  the  mayor-  and  council,  are  void. 
And  a  recital  in  such  bonds  to  the  effect  that  all  the  require- 
ments of  the  statutes  have  been  strictly  complied  with  in  issu- 
ing them,  does  not  estop  the  city  from  denying  their  validity.* 

'  Lloyd  V.  Altoona  City,  134  Pa.  St.  Fed.  B.  478;   National  Bank  of  Com- 

545.  merce  v.  Town  of  Granada,  54  Fed.  E. 

"Bates   «.  Gregory,  89   Gal.  387,  26  100,   10  U.    S.    App.  692;    Atchison 

Pac.  E.  891,  22  Pac.  E.  683.  Board  v.  De  Kay,  148  U.  S.  591 ;  City 

'Myers  v.  City  of  Jeffersonville,  145  of  Alma  v.  Guaranty  Savings  Bank, 

Ind.  431.  60  Fed.  E.  203. 

*  Swan  V.  City  of  Arkansas  City,  61 
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The  power  conferred  by  the  statute  of  Kansas  on  cities  of  the 
first,  second  and  third  class  to  refund  their  indebtedness,  is  a 
power  which  can  only  be  exercised  by  means  of  an  ordinance 
duly  enacted.  Purchasers  of  refunding  bonds  issued  by  such 
cities  under  the  statute  must  ascertain  whether  an  ordinance 
authorizing  the  issuance  of  such  bonds  has  been  enacted,  and 
can  not  rely  upon  a  recital  contained  therein  that  they  have 
been  legally  issued,  when  no  ordinance  was,  in  fact,  adopted.' 

§  299.  Befunding  bonds,  how  affected  by  a  limitation  in  the 
charter  of  the  city. — ^The  charter  of  a  city  conferred  power  to 
borrow  money  to  an  amount  not  exceeding  two  per  cent,  of  the 
taxable  property  of  said  city,  but  contained  this  limitation  of 
power:  "Such  loans  maybe  made  only  for  the  purpose  of 
procuring  money  to  be  used  in  the  legitimate  exercise  of  the 
corporate  powers  of  such  city,  and  for  the  payment  of  legiti- 
mate corporate  debts."  The  United  States  circuit  court  for  the 
district  of  Indiana,  in  construing  this  limitation,  held  that  the 
power  to  issue  bonds  to  replace  in  the  treasury  money  already 
used  in  paying  prior  bonds  is  not  conferred  by  a  grant  of  au- 
thority to  issue  "refunding  bonds"  or  "original  bonds"  to 
procure  money  for  use  in  the  "legitimate  exercise  of  the  cor- 
porate powers,  and  for  the  payment  of  legitimate  corporate 
debts."  And  where  a  number  of  bonds,  purporting  to  be  "re- 
funding bonds,"  are  issued  as  one  series,  but  part  of  them  are 
not,  in  fact,  refunding  bonds,  and  are  illegal,  their  illegality 
attaches  to  the  whole  issue  so  far  that  one  who  bids  for  them 
as  refunding  bonds  can  not  be  compelled  to  take  even  the 
amount  that  might  have  been  legally  issued.^ 

§  300.  Refunding  bonds   issued  under   special  laws. — The 

constitution  of  a  state  recognized  and  made  provision  for  the 
election  and  tenure  of  office  of  township  officers,  and  by  the 

'  Hinkley  v.  City  of  Arkansas  City,  22  Ind.  88 ;    State  v.  Hauser,  63  Ind. 

69  Fed.  R.  768,  16  C.  C.  A.  395;  Na-  155;     Eushville  Gas  Co.   v.   City  of 

tional  Bank  of  Commerce  v.  Town  of  Eushville,  121  Ind.  206,  23  N.  E.  R.  72 ; 

Granada,  54  Fed.   R.   100,  10  U.   S.  Breriham  «.  German,  etc.,  Bank,  144 

App.  692.  U.  S.  173.    But  see  ^tna  Life  Ins.  Co. 

^Cofiin  V.  City  of  Indianapolis,  59  v.  Lyon  County,  44  Fed.  R.  329. 
Fed.  E.  221 ;   City  of  Aurora  v.  West, 
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statute  of  the  state,  which  was  a  general  act,  the  duties  and  pow- 
ers of  township  officers  were  defined.  Afterwards  the  legisla- 
ture passed  a  general  refunding  law,  which  provided  that, 
before  any  refunding  bonds  could  be  issued,  an  election  should 
be  held,  at  which  the  question  should  be  voted  upon,  and  that 
the  proper  authorities  of  any  county,  township  or  city  should 
issue  the  refunding  bonds  provided  for  by  such  act  and  by  the 
general  laws  of  the  state  subsequently  passed.  Commissioners 
were  also  appointed  to  refund  the  bonded  indebtedness  of  a 
certain  township,  and  were  empowered  to  do  all  things  need- 
ful for  the  compromising  and  refunding  of  the  township 
bonds.  It  was  held  that  the  act  appointing  commissioners  to 
refund  the  bonded  indebtedness  of  a  certain  township  was  a 
special  act,  and  as  its  effect  was  to  suspend  the  uniform  opera- 
tion of  the  general  township  law  and  of  the  general  refunding 
act,  it  was  in  violation  of  the  state  constitution  which  ordains 
that  "  in  all  cases  where  a  general  law  can  be  applicable,  no 
special  laws  shall  be  enacted."  And,  therefore,  the  bonds  is- 
sued were  declared  to  be  void.' 

§  301.  Power  to  refund  mnnicipal  indebtedness. — Where  a 
city  council  is  by  its  charter  empowered  to  borrow  money  on 
the  credit  of  the  city,  not  exceeding  a  hundred  thousand  dol- 
lars, and  issue  its  bonds  therefor,  and  "  with  the  money  so 
borrowed,  the  city  council  shall  first  liquidate  and  discharge  all 
legal  indebtedness  of  the  city,"  this  will  authorize  the  city  to 
take  up  its  floating  indebtedness,  and  the  bonds  given  for  the 
money  borrowed,  if  issued  in  conformity  to  the  charter  in 
other  respects,  will  be  valid  and  binding.^ 

§  302.  Refunding  money  in  the  state  treasury  to  the  munic- 
ipality on  void  bonds. — Where  taxes  have  been  collected  for 
the  payment  of  registered  bonds  of  a  municipal  corporation 
and  interest  thereon,  a  part  of  which  bonds  have  been  de- 
clared void,  and  the  money  arising  from  such  taxes  is  in  the 

1  Travelers'  Ins.  Co.  v.  Townsliip  of  ty  of  La  Salle,  12  111,  339;  Huron  v. 

Oswego,  55  Fed.  R.  361.  Second  Ward  Sav.  Bank,  86  Fed  E. 

='City  of  East  St.  Louis  v.  Maxwell,  272;  Oonklin  v.  El  Paso,  44  S.  W.  E. 

99  111.  439 ;   Town  of  Ottawa  v.  Coun-  879,  988. 
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hands  of  the  treasurer,  but  the  amount  in  his  hands  collected 
for  the  payment  of  the  void  bonds,  as  distinct  from  the  bonds 
which  are  valid,  has  not  been  definitely  ascertained,  it  is  not 
the  duty  of  the  auditor  of  public  accounts  to  issue  his  warrant 
on  the  treasurer  for  the  refunding  of  the  money  to  the  munici- 
pality, and  he  will  have  no  authority  of  law  so  to  do,  and  if  he 
should  issue  his  warrant  for  the  unascertained  amount,  it 
could  not  be  paid,  and  therefore  mandamus  will  not  lie  to  com- 
pel him  to  issue  such  warrant ;  but  where  a  county  has  funds 
in  the  hands  of  the  state  treasurer,  collected  to  pay  interest 
coupons  on  its  bonds  registered  according  to  law,  a  part  of 
which  bonds  have  been  adjudged  void,  such  funds  may  be  le- 
gally, under  the  statute,  applied  to  the  payment  of  the  valid 
bonds  of  such  county.' 

§  303.  Contract  and  additional  bonds,  when  void. — Where  a 
city  of  the  second  class  refunds  a  portion  of  its  outstanding 
bonded  indebtedness  at  sixty  cents  on  the  dollar  under  a  stat- 
ute which  permitted  the  city  to  refund  such  indebtedness  at 
only  that  rate,  and  at  the  same  time,  and  as  a  part  of  the  same 
transaction,  the  city  enters  into  a  contract  with  the  holders  of 
the  original  bonded  indebtedness  to  issue  still  other  and  addi- 
tional bonds  on  the  same  bonded  indebtedness,  and  to  deposit 
such  additional  bonds  with  a  third  party,  to  be  afterwards  de- 
livered to  the  holders  of  the  original  bonded  indebtedness,  and 
to  become  valid  and  binding  instruments  upon  certain  contin- 
gencies, and  such  additional  bonds  are  so  issued  and  deposited, 
both  the  contract  and  the  additional  bonds  are  void.^ 

§  304.  Irregularities  in  fnnding  manicipal  aid  bonds — Es- 
toppel.— Where  a  township  had  duly  issued  bonds  in  aid  of 

•Swigert  v.  Hamilton  Co.,  130  111.  TJ.   S.  621;    Argenti  v.   City  of  San 

538.  Francisco,  16  Cal.  255;    Pimental  v. 

^  Brown  v.  City  of  Atchison,  39  City  of  San  Francisco,  21  Cal.  351; 
Kan.  37,  17  Pac.  R.  465;  Hitchcock  i;.  Paul  v.  City  of  Kenosha,  22  Wis.  266; 
Galveston,  96  U.  S.  341 ;  Parkersburg  Whitney  Arms  Co.  v.  Barlow,  63 
V.  Brown,  106  U.  S.  487 ;  Chapman  v.  N.  Y.  62 ;  Memphis,  etc.,  Eailroad  Co. 
County  of  Douglass,  107  U.S.  348;  ».  Dow,  19  Fed.  R.  388;  Hayes  ».  Gal- 
Railroad  Go.  V.  Howard,  7  Wall.  392;  ion,  etc.,  Co.,  290hio  St.  330.  But  see 
Pine  Grove  Tp.  v.  Talcott,  19  Wall.  Heina  v.  Lincoln,  102  Iowa  69,  71  N. 
666;   National  Bank  v.  Mathews,  98  W.  R.  189. 
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the  construction  of  a  railroad,  and  afterwards  a  compromise 
with  the  holders  of  such  bonds  was  effected,  and  in  exchange 
therefor  funding  bonds  were  issued,  and  the  original  bonds 
were  taken  up  and  canceled,  and  afterwards  such  township 
levied  and  collected  taxes  in  payment  of  such  funded  indebted- 
ness, and  more  than  one-third  of  said  funding  bonds  were  thus 
paid,  upon  a  showing  that  such  bonds  were  in  the  hands  of 
innocent  and  bona  fide  holders,  it  was  held  that  thereafter  such 
township  was  estopped  from  alleging  any  irregularities  in  the 
proceedings  leading  up  to  and  in  the  issue  of  such  funding 
bonds,  and  such  estoppel  was  equally  effective  against  individ- 
ual tax-payers  of  the  township.' 

§  305.  Yalidity  of  refunding  bonds  when  warrants  are  in- 
cluded.— ^The  fact  that  bonds  issued  by  a  county  in  Kansas, 
under  the  refunding  act  of  1879,  were  issued  by  the  county  com- 
missioners without  a  previous  vote  of  the  people,  does  not 
affect  their  validity,  for  by  the  general  statutes  of  1889  it  was 
provided  that  the  ' '  powers  of  a  county,  as  a  body  politic  and 
corporate,  shall  be  exercised  by  the  board  of  county  commis- 
sioners ";  and,  as  there  was  nothing  in  the  funding  act  pre- 
scribing by  whom  its  powers  shall  be  exercised,  that  duty  falls 
upon  the  commissioners.  And  a  statute  authorizing  the  fund- 
ing by  a  county  of  "matured  and  maturing  indebtedness  of 
every  kind  and  description,"  includes  indebtedness  evidenced 
by  county  warrants.* 

So,  it  has  been  held  that  it  is  no  defense  to  an  action  on 
bonds  issued  to  fund  floating  indebtedness  that  the  proceeds 
were  used  to  take  up  warrants  issued  for  illegal  purposes.' 

1  Brown  v.  Milliken,  42  Kan.  769 ;  Cal.  583 ;  Whitney  Arms  Co.  v.  Bar- 
Board,  etc.,  of  Marion  Co.  v.  Board,  low,  63  N.  Y.  62;  Insurance  Co.  v. 
etc.,  26  Kan.  181 ;  Corporate  Powers  Bruce,  105  TJ.  S.  328;  Block  ».  Com- 
of  City  of  Council  Grove,  20  Kan.  missioriers,  99  U.  S.  686.  See,  also, 
619;  Board,  etc.,  of  Morris  Co.  v.  Townof  Solon  u.Williamsburgh Bank, 
Hinchman,  31  Kan.   729;    Browns.  114  N.  Y.  122. 

City  of  Atchison,  39  Kan.  37 ;  County  "  Howard  u.  Kiowa  Co.,  73  Fed.  B. 

of  Tipton  V.  Locomotive  Works,  103  406. 

U.  S.  523 ;  Marcy  v.  Township  of  Os-  '  Second  Ward  Sav.  Bank  v.  City  of 

wego,   92  U.  S.  637 ;    Ward   v.  John-  Huron,  80  Fed.  E.  660,  affirmed  in  86 

son,  95  111.  215 ;  Thatcher  ».  The  Peo-  Fed.  E.  272. 
pie,  98  111.  632 ;  Meyor  v.  Brown,  65 


§  306  FUNDING,  RENEWAL   AND    COMPROMISE.  353 

§  306.  Effect  of  surrendering  a  valid  obligation  for  one  that 
is  invalid. — Where  a  valid  evidence  of  indebtedness  issued  by 
a  municipality  is  surrendered  by  the  holder  to  the  municipality, 
and  a  new  evidence  of  debt  is  issued  therefor,  which  is  in- 
valid, the  legal  rights  of  the  creditor  are  not  necessarily  affected 
thereby.* 

§  307.   Contract  with  an  attorney  to  sell  refunding  bonds. — 

Where  a  person  claimed  to  have  discovered  that  certain  bonds 
issued  to  a  railroad  company  of  a  certain  county,  drawing  ten 
per  cent,  interest,  and  supposed  to  have  many  years  to  run, 
were  payable  "on  or  before"  the  ultimate  day  of  payment  at 
the  option  of  the  county,  and  that  they  could  be  refunded  with 
six  per  cent,  bonds,  and  thereupon  entered  into  a  contract  with 
the  county  commissioners  of  said  county  to'  procure  the  refund- 
ing of  said  bonds  for  a  certain  per  cent,  of  the  proceeds  to  be 
retained  by  him,  it  was  held  that  the  commissioners  had  no  au- 
thority to  enter  into  such  contract,  and  that  it  was  void.  It  was 
further  held  that  where  a  county  employs  an  agent  to  refund 
its  bonds,  and  before  the  revocation  of  the  authority  he  neces- 
sarily performs  labor  and  expends  money  in  the  prosecution  of 
the  business  from  which  the  county  derives  the  benefit  he  is 
entitled  to  a  fair  compensation  for  said  labor  and  the  repay- 
ment of  said  money. ^ 

§  308.  Refunding  bonds — Mandamus — Estoppel. — A  county, 
in  pursuance  of  a  vote  of  the  people  in  1876,  so  directing,  is- 
sued and  delivered  to  a  railroad  company  its  negotiable  ten 
per  cent,  coupon  bonds,  for  the  sum  of  $95,000,  that  being 
more  than  ten  per  cent,  of  the  assessed  valuation  of  the  county. 
These  bonds  were  duly  registered  and  certified  by  the  county 
clerk  of  the  county  issuing  the  bonds  and  by  the  secretary 
and  auditor  of  state.    Afterwards  the  county  refused  to  pay  the 

'Merchants    National      Bank     v.    «.  Peekskill,  etc.,  Bank,  101  N.Y.  490; 
County  of    Pulaski,    2  Fed.  E.  545.    Ashley  v.  Board,  60  Fed.  B.  55. 
See,  also,  County  of  Jefferson  v.  Haw-       ^  State  v.  Lancaster  Co.,  20  Neb.  419 ; 
kins,  23  Fla.  223,  2  So.  E.  362;  Hills    County  of  Platte  v.  Gerrard,  12  Neb. 

244. 
MuN.  Sb.— 23 
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interest  and  an  action  was  instituted  against  it  in  the  circuit 
court  of  the  United  States  for  the  purpose  of  collecting  the  in- 
terest due  on  the  coupons.  The  defense  of  the  illegality  of 
the  bonds,  owing  to  the  excessive  issue,  was  interposed,  but 
the  bonds  were  held  valid  in  the  hands  of  a  bona  fide  pur- 
chaser for  value,  and  judgment  was  rendered  against  the 
county  for  $14,692.91.  No  proceedings  in  error  or  by  appeal 
were  taken  for  the  purpose  of  obtaining  a  review  of  that  judg- 
ment. The  county  board  then  agreed  with  the  holders  of  the 
bonds  to  execute  to  them  twenty-year  six  per  cent,  refunding 
bonds,  to  be  substituted  for  the  bonds  of  1876,  under  the  pro- 
visions of  the  act  of  February  28,  1883,  of  the  laws  of  Ne- 
braska. The  refunding  bonds  were  executed  and  registered 
and  certified  by  the  county  clerk,  but  the  secretary  and  auditor 
of  state  refused  to  register  them  or  to  certify  that  they  were 
lawfully  issued,  alleging  that  such  was  not  the  fact.  The 
county  then  applied  to  the  court  for  a  peremptory  writ  of  man- 
damus to  compel  action  by  the  state  ofiBcers,  and  judgment 
was  obtained  in  favor  of  the  county  awarding  the  debt ,  and 
compelling  the  certification  and  registry.  After  they  were 
certified  and  registered  by  the  state  auditor,  the  county  ex- 
changed them  for  the  original  bonds  of  1876,  and  the  interest 
accrued  thereon,  and  destroyed  the  original  bonds.  In  an 
action  to  enforce  the  payment  of  the  interest  accrued  on  the 
funding  bonds,  it  was  held  by  the  supreme  court  of  Nebraska 
that  the  county  was  estopped  to  deny  their  validity  in  the 
hands  of  a  bona  fide  holder  for  value.' 

§  309.   Estoppel    by  recitals   to  deny  validity  of    funding 
bonds. — Where  school  bonds  were  void  for  having  been  issued 

1  State  V.  Wilkinson,  20  Neb.  610 ;  §  164 ;  County  of  Jasper  v.  Ballon,  103 
Eeineman  v.  C.  C.  &  B.  H.  R.  R.  Co.,  TT.  S.  745;  Board  of  Liquidation  v. 
7  Neb.  310;  State  C.Alexander,  14  Railroad,  109  U.S.  221;  New  Albany  ». 
Neb.  280;  Kneeland  v.  Oilman,  24  Burke,ll  Wall.  96 ;  Dakota  Co. «.  Glid- 
Wis.  39 ;  Houfe  v.  Town  of  Fulton,  34  den,  113  U.  S.  222.  The  general  rule  is 
Wis.  608;  Leavenworth  v.  Laing,  6  that  recitals  may  operate  as  an  estop- 
Kan.  274 ;  Argenti  v.  City  of  San  pel  where  they  may  be  true  and  there 
Francisco,  16  Cal.  255;  Hooker  v.  is  power  to  issue  the  bonds  and  author- 
Eagle  Bank,  etc.,  30  N.  Y.  83;  Howe  ity  to  make  the  recitals.  City  of 
V.  Keeler,  27  Conn.  538 ;  Hart  v.  Stone,  Huron  v.  Second  Ward  Sav.  Bank,  86 
30  Conn.  94, 1  Dillon  on  Mnnic.  Corp.,  Fed.  R.  272. 
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in  violation  of  the  constitution  of  Iowa,  which  provides  that 
no  county  or  municipal  corporation  shall  become  indebted 
beyond  five  per  cent,  of  the  value  of  the  taxable  property 
therein,  and  even  canceled  by  the  owner,  not  a  bona  fide  holder, 
in  consideration  of  new  bonds  issued  to  him  under  the  gen- 
eral laws  of  the  state  clothing  school  districts  with  power  to 
issue  refunding  bonds,  it  was  held  that  no  estoppel  arose, 
from  recitals  in  the  refunding  bonds,  to  prevent  a  showing 
that  the  constitutional  limitation  was  exceeded  in  the  prior 
issue,  and  that  a  purchaser  of  such  refunding  bonds  was 
bound  to  take  notice  of  the  value  of  the  listed  property  of  the 
district.' 

§  310.  The  same — Notice  to  purchaser. — It  has  been  decided 
by  the  United  States  circuit  court  of  appeals  that  where  refund- 
ing bonds  were  issued,  payable  to  bearer,  and  reciting  that  they 
were  issued  by  the  board  of  supervisors  in  conformity  with  the 
provisions  of  an  act  authorizing  the  county  to  issue  such  bonds 
and  provide  for  the  retirement  of  outstanding  bonds,  the  pur- 
chaser was  not  bound,  in  the  face  of  the  recitals  borne  by  the 
bonds,  to  investigate  the  nature  of  the  refunding  indebtedness.^ 

§  311.  Talidity  of  funding  bonds,  when  the  original  bonds 
were  irregularly  issued. — An  act  of  the  legislature  of  the  state 
of  Illinois  authorized  all  municipal  corporations  to  take  up  and 
cancel  outstanding  bonds  and  other  evidences  of  indebtedness, 
issued  for  the  benefit  of  a  certain  railroad  under  a  prior  act  of 
the  legislature,  and  fund  the  same.  In  an  action  involving  the 
construction  of  the  act  of  the  legislature  authorizing  the  fund- 
ing of  municipal  indebtedness,  it  was  held  by  the  United  States 
circuit  court  for  the  southern  district  of  Illinois,  that  where  a 
funding  bond  was  regularly  issued,  and  performance  of  all 
essential  conditions  alleged  in  the  bond,  payment  could  not  be 
refused  a  bona  fide  holder  upon  the  ground  that  the  original 

'Shaw  ».  The  Independent  School  Ward  Sav.  Bank,  86  Fed.  R.  272.) 
District,  62  Fed.  E.  911.  (Distin-  ^  Ashley  v.  Board  of  Sapervisors,  60 
guished  in  City  of  Huron  v.  Second    Fed.  E.  55. 
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bond  was   issued   by  the  county  supervisors,  instead  of   the 
county  court,  contrary  to  the  terms  of  the  original  act." 

§  312.  Reissne  of  bonds,  when  wairer  of  defects  in  old 
bonds. — When  a  municipality,  acting  through  the  properly 
constituted  authorities,  has  for  its  own  benefit  destroyed  its  old 
bonds  and  issued  new  ones  in  lieu  thereof,  it  will  not  be  allowed 
to  urge  the  same  defenses  which  might  have  been  asserted 
against  the  surrendered  obligations  ;  these  defenses  and  defects 
the  holders  of  the  new  bonds  have  the  right  to  assume 
were  settled  and  waived  by  the  canceling  of  the  old  bonds  and 
the  issuing  of  the  new/ 

§  813.  New  bonds  in  lien  of  old — Failure  of  county  to  carry 
out  agreement — The  proper  remedy. — Bonds  were  issued  by 
a  county  under  an  act  of  the  legislature  making  it  obligatory 
on  the  county  to  levy  an  annual  tax  sufficient  to  pay  the  inter- 
est on  the  bonds  as  it  accrued,  and  the  principal  at  maturity. 
Afterwards,  the  county  proposed  to  the  holders  of  such  bonds 
that  if  they  would  scale  them  down  twenty-five  per  cent,  and 
take  new  bonds  for  the  reduced  sum,  the  county  would  annu- 
ally levy  and  collect  a  sufficient  tax  to  pay  the  interest  on  the 
new  bonds  as  it  accrued,  and  the  principal  at  maturity,  and 
that  if  it  failed  to  do  so,  the  holders  of  the  new  bonds  should 
be  restored  to  all  their  rights  under  the  old  bonds.  Ac- 
cordingly new  bonds  were  issued  under  this  agreement,  but 
the  county  failed  to  pay  the  interest  thereon,  and  by  reason  of 
the  terms  of  the  act  under  which  they  were  issued,  could  not 
levy  a  tax  for  that  purpose.     It  was  held  that  an  action  at  law 

'  Ballou    V.    County    of    Jasper,    3  R.  299 ;  Oowdrey  v.  Caneadea,  16  Fed. 

Fed.  E.  620.    So,  in  other  cases  bona  E.  532 ;  Eich  v.  Town  of  Mentz,  18  Fed. 

fide  holders  have  been  held  entitled  E.  52;  Town  of  Aroma  v.  Auditor  of 

to  recover  on  refunding  bonds  not-  State,  15  Fed.  E.  843 ;  County  of  Jasper 

withstanding  irregularities  in  the  orig-  v.  Ballou,  103   U.  S.  745;    County  of 

inal  bonds.   City  of  Cadillac  d.  Woon-  Moultrie  ■».  Eockingham,  etc.,  Bank, 

socket  Inst.,  68  Fed.  E.  935;    Ashley  92  V.S.  631;    Marcy  v.  Township  of 

V.  Board,  60  Fed.  E.  55.     And  even  Oswego,    92    U.    S.    637;  Warren  v. 

though  the  original  bonds  were  in-  Marcy,  97  U.  S.  96;  Commissioners!;, 

valid.    Brown  v.  Ingalls  Tp.,  81  Fed.  Booles,  94  U.  S.  104.    See,  also,  ante, 

E.  485.  §  296. 

^  Chandlers.  Town  of  Attica,  18  Fed. 
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could  be  maintained  on  the  original  bonds,  but  that  a  bill  in 
equity,  not  seeking  for  any  discovery,  would  not  lie.' 

§  314.  Power  to  compromise  bonds. — In  the  absence  of  any 
constitutional  prohibition  the  corporate  existence  and  powers 
of  municipalities  are  subject  to  the  legislative  control  of  the 
states  creating  them.  And  where  there  is  no  constitutional 
prohibition  the  legislature  of  a  state  may  properly  authorize  a 
municipality  to  create  a  debt  for  governmental  purposes  with- 
out the  submission  to  a  vote  of  the  people,  and  may,  in  its  dis- 
cretion, select  the  agency  by  which  the  municipality  is  to  act. 
But  where  a  county  had  lawfully  issued  its  bonds  in  aid  of  a 
railroad,  and  portions  of  its  territory  had  been  taken  from 
other  counties,  an  act  which  provided  that  the  citizens  and 
property  within  the  old  limits  should  remain  liable  to  taxation 
for  the  payment  of  those  old  bonds,  "as  though  this  act  had 
never  been  passed,"  was  declared  to  be  unconstitutional.^ 

§  315.    Compromise  of  school  district  bonds  and  warrants. — 

The  act  approved  March  30,  1887,  of  the  laws  of  Nebraska  au- 
thorized counties,  precincts,  townships  or  towns,  cities,  vil- 
lages and  school  districts  to  compromise  their  indebtedness 
and  issue  new  bonds  therefor.  The  supreme  court  of  Nebraska, 
in  construing  this  act  in  an  original  applicaition  for  mandamus 
to  compel  the  auditor  of  public  accounts  to  register  certain 
bonds  issued  by  the  school  district  to  secure  the  payment  of  in- 
debtedness evidenced  by  the  warrants  owned  by  the  State  Bank 
of  Pender,  held  that  it  did  not  empower  the  school  district  to 
issue  its  bonds  and  deliver  them  to  parties  in  compromise,  or 
to  take  the  place  of  an  indebtedness  evidenced  by  school  dis- 
trict warrants  or  orders.' 

Where   township  warrants   are   held   by  a   person  and  he 

'Merchants' National  Bank  D.Coun-  "Wall.  667;  Town    of  Queensbury  v. 

ty  of  Pulaski,  2  Fed.  B.  545.  Culver,   19  Wall.  83 ;  County  of  Cal- 

^Sinton  v.   Carter  Co.,  23  Fed.  R.  laway  v.  Foster,   93  TJ.   S.   567;  Mt. 

635;  Allison  v.  EailroadCo.,  10  Bush  Pleasant  v.  Beckwith,  100  IT.  S.  514; 

1 ;  County  Judge,  etc.,  v.  Railroad  Co.,  Supervisors  v  Galbraith,  99  U.  S.  214. 

6  Bush  225;  Bracken  County  Court  ti.  'State,  etc.,  v.  Moore,  45  Neb.  13; 

Robertson  County  Court,   6  Bush  69;  State  v.  School  District,  13  Neb.  78; 

Railroad  Co.  v.  County  of  Otoe,  16  State  v.  School  District,  13  Neb.  82. 
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makes  an  offer  to  compromise  the  same  for  funding  bonds,  and 
the  bonds  are  issued  under  the  general  laws  of  Kansas,  and  the 
warrants  are  destroyed  and  the  bonds  are  delivered  to  the  per- 
sons holding  the  warrants,  the  transaction  is  completed  so  far 
as  the  authority  to  issue  the  bonds  is  concerned.  Each  condi- 
tion precedent  has  been  performed  and  has  spent  its  force.  If 
the  township  afterwards  procures  the  bonds  and  destroys  them, 
with  the  assent  of  the  holder  of  the  original  warrants,  before 
the  rights  of  any  other  person  attached  thereto,  the  transaction 
is  then  entirely  completed,  and  all  persons  are  in  the  same  con- 
dition as  they  were  before  the  compromise  was  made.' 

§  316.  Compromise  of  bonds — When  municipality  not  bound 
by  contents  of  letter. — Where  the  board  of  county  commis- 
sioners of  a  county  enters  an  order  upon  its  records  that  cer- 
tain railroad  bonds  issued  by  the  county  be  compromised  and 
settled  at  twenty-five  cents  for  the  face  and  accrued  interest, 
and  the  chairman  of  the  board  and  the  county  clerk  of  the 
county  are  authorized  to  receive  the  old  bonds  and  issue  new 
bonds'in  lieu  thereof,  in  accordance  with  such  order,  but  be- 
fore issuing  the  new  bonds  the  chairman  and  county  clerk 
have  notice,  by  letter  from  the  holder  of  the  bonds,  that  his 
settlement  is  upon  the  condition  that,  if  like  railroad  bonds  be 
compromised  at  a  greater  figure  than  twenty-five  per  cent.,  he 
is  to  receive  the  full  benefit  of  the  same,  and  the  chairman  and 
county  clerk  proceed  to  issue  the  new  bonds  according  to  the 
order  of  the  board,  which  are  accepted  by  the  owner,  it  has 
been  held  that  neither  the  board  of  county  commissioners  nor 
the  county  of  which  they  are  officers  is  bound  by  the  contents 
of  such  letter.^ 

§  317.  Effect  of  failure  to  publish  ordinance. — A  statute 
provided  that  all  town  ordinances  should  be  recorded  in  a 
book  kept  for  that  purpose  and  authenticated  by  the  presiding 
officer  of  the  board  and  the  clerk,  and  all  by-laws  of  a  general 

'Falkenstein  Township  w.  Fitch,  2  v.  Hamlin,  31    Kan.    105;   Railroad 

Kan.    Court   of    App.  193;   Lewis  v.  Company   v.   Comra.    Paola,  etc.,  16 

Comrs.  of  Bourbon  Co.,  12  Kan.   186.  Kan.  302. 

'  Bd.  of  Comrs.  of  Leavenworth  Co. 
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or  permanent  nature  should  be  published  in  some  newspaper, 
and  such  by-laws  and  ordinances  should  not  take  effect  until 
the  expiration  of  five  days  after  they  were  so  published,  but 
the  book  of  ordinances  provided  for  in  the  act  should  be  prima 
facie  evidence  of  publication.  In  an  action  to  recover  on  cer- 
tain town  bonds,  it  was  held  by  the  circuit  court  of  appeals 
that  an  ordinance  calling  an  election  to  authorize  the  funding 
of  the  floating  debt  of  the  town,  which  was  passed  but  not 
recorded  or  published,  never  went  into  effect,  and  that  bonds 
authorized  by  such  an  election  were  void.' 

§  318.  When  a  municipality  will  be  estopped  from  denying 
the  validity  of  a  fraudulent  issue  of  bonds. — A  statute  provided 
that  every  county,  city  and  township,  or  other  municipality,  may 
compromise  and  refund  its  indebtedness  and  issue  new  bonds, 
with  interest  coupons,  in  payment  of  the  sum  so  compromised, 
the  bonds  to  be  signed  and  to  contain  certain  recitals  provided 
in  the  act,  and  to  be  issued  by  the  proper  officers  to  the  holders 
of  the  indebtedness,  and  a  record  to  be  kept  by  the  county 
clerk  of  the  bonds  issued  in  the  several  counties,  showing  the 
date,  number  and  amount,  to  whom  and  in  what  amount 
issued.  Certain  bonds  were  issued  by  a  township,  which  pur- 
ported to  have  been  issued  under  the  act  of  1879,  and  con- 
tained recitals  that  all  the  requirements  had  been  complied 
with,  and  the  records  of  the  governing  board  of  the  township 
showed  that  all  the  proper  steps  had  been  regularly  taken,  and 
that  the  bonds  were  issued  to  refund  certain  scrip  held  by  one 
G,  and  were  delivered  to  him.  In  fact,  the  bonds  were  issued 
to  the  owners  of  a  sugar  factory,  to  induce  them  to  locate  it 
in  the  township,  and  the  scrip  held  by  G  was  issued  to  him 
without  consideration,  to  create  an  apparent  debt  to  be  refund- 
ed. A  proposal  by  the  owners  of  a  factory  to  locate  it  in  the 
township,  in  consideration  of  the  bonds,  and  an  agreement  re- 
citing the  delivery  of  the  bonds,  were  copied  into  the  record 
books  of  the  governing  board  of  the  township,  but  formed  no 

'  National   Bank   of   Commerce  v.    of  Granada,  48  Fed.  E.  278,  41  Fed. 
Town  of   Granada,  54  Fed.  R.  100;     E.  87,  44  Fed.  R.  262. 
National  Bank  of  Commerce  v.  Town 
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part  of  the  records  of  the  meetings  at  which  the  bonds  were 
authorized,  and  were  not  mentioned  or  referred  to  in  those  rec- 
ords. It  was  held  by  the  United  States  circuit  court  of  appeals 
that,  as  against  a  bona  fide  purchaser  of  the  bonds,  without  no- 
tice of  the  falsity  of  the  record  and  the  recitals  in  the  bonds, 
and  of  the  illegal  purpose  for  which  they  were,  in  fact,  issued, 
the  township  was  estopped  to  deny  that  the  bonds  were  issued 
to  refund  its  indebtedness.' 

§  319.  Failure  to  make  assessment  in  time. — The  United 
States  circuit  court  of  appeals  has  also  decided  that  a  municipal 
corporation  can  not  dispute  the  validity  of  an  assessment  made 
by  the  officers  on  the  ground  that  it  was  not  completed  and 
filed  within  the  statutory  time,  so  as  to  invalidate  such  an  in- 
debtedness based  upon  such  assessment.'' 

§  320.   Scaling  down  bonded  indebtedness,  how  determined. 

— ^The  right  to  determine  whether  a  municipality  shall  scale 
down  its  bonded  indebtedness,  and  issue  new  bonds  for  the 
remainder,  lies  with  the  legislature,  under  the  constitution  of 
the  state,  and  not  with  the  people  of  the  municipality.' 

'  West  Plains  Tp.  v.  Sage,  69  Fed.    Trust  Co.,  68  Fed.  R.  849,  16  C.  C.  A. 
E.  943.  28. 

'Town  of  Darlington   v.  Atlantic       'Travelers  Ins.  Co.  ».  Township  of 

Oswego,  59  Fed.  R.  58. 
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§  321.  General  power  of  the  legislature  to  validate  inyalid 
bonds. — In  the  absence  of  special  constitutional  restriction,  the 
competency  of  the  legislature  to  enact  retrospective  statutes,  to 
validate  an  irregular  or  defective  execution  of  a  power  by  a 
municipal  or  public  corporation,  is  undoubted." 

The  legislature  has  power  to  pass  a  curative  act  validating 
bonds  issued  by  a  municipality,  where  the  defects  consisted  of 
the  fact  that  the  submission  of  the  question  as  to  whether  or 

'County  of  Jasper  v.   Ballou,   103  of  Broomfield,  120  U.  S.  759;  Read  v. 

U.  S.  745 ;  Gelpcke  v.  City  of  Dubuque,  Plattsmouth,  107  U.  S.  568 ;  Otoe  Co. 

1  Wall.  220;  Bissell  v.  City  of  Jeffer-  v.  Baldwin,  111  U.  S.  1;  Thompson  v. 

sonville,  24  How.  287 ;  Booles  v.  Town  Perrine,  103  U.  S.  806 ;  Ante,  §  24. 
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not  they  should  be  issued  was  under  the  wrong  act,  and  where 
the  vote  was  taken  upon  the  wrong  day,  and  there  were  infor- 
malities in  respect  to  keeping  the  record  and  filing  the  certifi- 
cates of  election.' 

Where  a  state  legislature  possesses  the  power  to  authorize 
the  issue  of  bonds,  it  can,  by  retrospective  act,  remedy  all  ir- 
regularity in  their  issue. ^ 

Municipal  bonds  issued  without  authority  of  law,  and  there- 
fore invalid,  may  be  validated  by  an  act  of  the  legislature 
passed  for  that  purpose,  if  the  legislature  of  the  state  could  au- 
thorize the  issue  of  similar  bonds.' 

§  322.   Power  of  the  legislature  to  cure  void  proceedings. — 

The  supreme  court  of  the  United  States,  in  considering  this 
subject,  speaking  by  Mr.  Justice  Clifford,  said  :  "  Mistakes 
and  irregularities  in  the  proceedings  of  municipal  corporations 
are  of  frequent  occurrence,  and  the  state  legislatures  have  often 
had  occasion  to  pass  laws  to  obviate  such  difficulties.  Such 
laws,  when  they  do  not  impair  any  contract,  or  injuriously  af- 
fect the  rights  of  third  persons,  are  generally  regarded  as  un- 
objectionable, and  certainly  are  within  the  competency  of  the 
legislative  authority.'" 

§  323.  Illustration. — The  power  of  the  legislature  to  pass 
curative  acts  confirming  and  declaring  valid  the  securities  of 
municipal  corporations  which  were,  when  issued,  not  binding 
upon  them,  because  of  defect  of  authority  or  regularity  in  the 
proceedings  of  their  issue,  is  well  illustrated  in  a  case  which 
arose  in  the  supreme  court  of  the  United  States  in  1877  from 
the  state  of  Louisiana.  The  city  of  Carrolton  entered  into  a 
contract  with  a  gas  company  for  furnishing  gas  to  the  city,  and 
issued  its  bonds  in  payment,  but  it  failed,  in  the  ordinance  di- 

'  Campbell  v.  City  of    Kenosha,  5  *Deyo  u.  Otoe  Co.,  37  Fed.   R.  246; 

Wall.  194;  St.  Joe  Tpi  o.  Eogers,  16  State    e.    Babcock,  23    Neb.  802,  37 

Wall.  644;  Gardner  v.  Haney,86  Ind.  N.  W.E.  645;  Otoe  Co.  v.  Baldwin, 

17.     So,  as  to  a  defect  in  the  notice  of  111  TJ.  S.  1. 

election.     Cumberland  County  Super-  *Bissell  v.  Jeflersonville,  24  How. 

visors  V.  Randolph,  89  Va.  614.  287. 


Thompson  v.  Lee  Co.,  3  Wall.  327. 
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recting  the  issue,  to  provide  for  the  means  of  paying  the  prin- 
cipal and  interest  as  required  by  the  statute  of  1855.  The  city 
was,  in  1874,  annexed  to  the  city  of  New  Orleans.  The  act  of 
annexation  provided  that  the  debts  and  liabilities  of  the  city  of 
Carrolton,  including  the  funding  and  improvement  bonds,  and 
the  bonds  issued  by  the  Jefferson  City  Gas  Light  Company,  and 
known  as  gas  bonds,  "should  be  assumed  and  paid"  by  the  city 
of  New  Orleans.  The  act  of  the  legislature  of  Louisiana,  passed 
in  March,  1855,  had  declared  that  the  constituted  authorities 
of  incorporated  towns  and  cities  in  the  state  should  not  thereafter 
have  power  to  contract  any  debt  or  pecuniary  liability,  "without 
fully  providing  in  the  ordinance  creating  the  debt  the  means 
of  paying  the  principal  and  interest  of  the  debt  or  contract." 
The  bonds  were  issued  under  this  act.  This  enactment  imposed 
a  restriction  upon  the  creation  of  liabilities  of  municipal  bodies 
which  could  not  be  disregarded.  It  was  intended  to  keep  their 
expenditures  within  their  means  ;  and  its  efficacy  in  that  re- 
spect would  be  entirely  dissipated  if  debts  contracted  in  viola- 
tion of  it  were  held  legally  binding  upon  municipalities.  The 
supreme  court  of  the  United  States  held  that  the  omission  to 
comply  with  the  act  of  1855  was  a  defect  of  such  a  character 
that  the  bonds  could  not  have  been  enforced  at  law,  but  it  was 
competent  for  the  legislature  to  impose  upon  the  city  the  pay- 
ment of  claims  just  in  themselves,  and  for  which  an  equivalent 
has  been  received,  but  which  from  some  irregularity  or  omis- 
sion in  the  proceedings  by  which  they  were  created  can  not  be 
enforced  in  an  action  at  law.' 

§  324.  Power  to  validate  ultra  vires  acts. — The  power  to 
issue  bonds,  as  heretofore  stated,  is  derived  from  the  legisla- 
ture, and  the  various  proceedings  to  be  taken  by  the  officers  of 
municipalities  before  issuing  bonds  are  prescribed  by  that 
body.  And  as  the  legislature  has  the  power  to  prescribe  the 
conditions  and  limitations  upon  which  the  power  may  be  exer- 
cised, and  might  have  originally  omitted  any  one  of  the  con- 
ditions precedent,  so,  when  the  power  has  been  exercised  and 
the  bonds  issued,  the  legislature  may,  by  a  retrospective  act, 

'Jefferson  City  Gas   Light  Co.  v.  Clark,  95  U.  S.  644. 
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dispense  with  any  condition  which  has  been  omitted,  or  has 
been  performed  in  an  irregular  manner,  and  declare  the  bonds 
valid,  notwithstanding  such  defect  or  irregularity  when  issued. 
It  is  not,  however,  every  defect  or  irregularity  which  can  be 
cured  by  legislative  enactment.  For  example,  when  the  con- 
stitution of  the  state  requires  the  vote  of  the  electors  upon  the 
question  whether  bonds  shall  be  issued,  failure  to  take  such  a 
vote  is  a  defect  which  can  not  be  cured  by  the  legislature.  It 
is  a  constitutional  requirement  which  they  could  not  have  dis- 
pensed with  in  the  original  act,  and  they  can  not,  by  retro- 
spective act,  exercise  greater  power  than  they  could  prospec- 
tively.' 

§  325.  lUnstration. — A  case  arose  in  the  supreme  court  of 
the  United  States  in  1887,  from  the  state  of  Tennessee,  which 
also  illustrates  this  question.  The  municipal  authorities  of  a 
city  brought  suit  to  enjoin,  perpetually,  the  collection  of  cer- 
tain municipal  bonds  on  the  ground  that  they  were  issued 
without  authority  of  law.  By  consent  of  the  parties  it  was 
ordered  that  the  temporary  injunction  be  dissolved.  The 
plaintiffs  in  the  suit  had  demurred  to  the  defendant's  rejoinder 
to  their  replication,  and  this  demurrer  was  overruled.  The 
consent  to  the  entry  of  judgment  was  made  in  pursuance  of  a 
compromise  by  which  it  was  agreed  that  the  municipality  for  a 
certain  consideration  should  let  a  decree  be  entered  in  favor 
of  the  validity  of  the  bonds.  The  decree  accordingly  declared 
the  bonds  to  be  valid  and  binding  on  the  municipality.  The 
supreme  court  held  that  the  act  of  the  mayor  in  signing  that 
agreement  could  give  no  validity  to  the  bonds  if  they  had 
none  at  the  time  the  agreement  was  made.  The  want  of  au- 
thority to  issue  them  extended  to  a  want  of  authority  to 
declare  valid.  The  mayor  had  no  such  authority.  The  decree 
of  the  court  was  based  solely  on  the  declaration  of  the  mayor 
in  the  agreement  that  the  bonds  were  valid ;  and  that  decla- 
ration was  of  no  more  effect  than  the  declaration  of  the  mayor 

'Sykes  v.  Columbus,  55  Miss.  115;  Nat.  Bank  v.  Nolan  County,  59  Fed. 
Marshallt).  Silliman,61Ill.  218;  Chois-  E.  660;  Katzenberger  v.  Aberdeen, 
ser  V.  People,  140  111.  21 ;  Quaker  City    121  U.  S.  172,  7  Sup.  Ct.  E.  947. 
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in  the  bill  of  chancery  that  the  bonds  were  invalid.  The  ad- 
judication in  the  decree  can  not,  under  the  circumstances,  be 
set  up  as  a  judicial  determination  of  the  bonds.' 

This  was  not  a  case  of  a  submission  to  the  court  of  a  ques- 
tion for  its  decision  on  the  merits,  but  it  was  a  consent  in 
advance  to  a  particular  decision,  by  a  person  who  had  no 
right  to  bind  the  town  by  such  a  consent,  because  it  gave  life 
to  invalid  bonds  ;  and  the  authorities  of  the  municipality  had 
no  more  power  to  do  so  than  they  had  to  issue  the  bonds  origi- 
nally.' 

§  326.  The  doctrine  in  Kansas. — The  supreme  court  of  Kan- 
sas has  held  that  an  act  of  the  legislature  which  declared  valid 
and  binding  bonds  which  had  been  issued  by  county  offi- 
cers on  account  of  the  county  court-house,  and  which  bonds 
were  not  enforcible  against  the  county  because  differing  in  form 
and  substance  from  the  warrants  authorized  by  pre-existing 
statute,  was  in  excess  of  legislative  authority  and  therefore 
void.^ 

In  this  case  the  opinion  of  the  court  was  delivered  by  Jus- 
tice Kingman,  who  said  :  "The  act  differs  from  those  retro- 
spective laws,  which  are  frequently  passed,  supplying  defects 
and  curing  informalities  in  the  proceedings  of  officers  and  tri- 
bunals acting  within  their  scope  and  authority.  The  county 
commissioners  were  not  acting  within  the  scope  of  their  au- 
thority in  issuing  these  bonds.  They  did  not  conform  to  the 
law  only  in  an  irregular  way,  but  they  broke  down  the  bar- 
riers which  the  law  had  raised  in  a  very  regular  way,  and 
their  acts  in  the  premises  were  void  not  for  want  of  any  for- 
mality or  regularity  or  mistake  as  to  time  or  otherwise,  but  for 
want  of  power  under  the  law.  The  defendant  had  his  rights. 
The  law  pointed  them  out.  He  was  entitled  (if  to  anything) 
to  his  warrant,  and  must  bide  his  time  for  their  payment  under 
the  limited  power  of  taxation  conferred  on  the  board.  He  pre- 
ferred bonds  with  a  high  rate  of  interest,  trusting  to  the  heal- 

'  Russell    V.   Place,   94    U.   S.  606;  ^  Kelley  «.  Milan,  127  TJ.  S.  139. 

Manhattan  Life  Ins.  Co. ».  Broughton,  'Oom'rs  of  Shawnee  Co.  ■».  Carter, 

109  U.  S.  121;  Martin  v.  Ty.,  5  Okla.  2  Kan.  115. 

188. 
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ing  power  of  subsequent  legislation.  He  had  as  much  right 
and  power  to  bind  the  county  in  the  execution  of  these  bonds 
as  the  board  had.  If  he  had  made  these  bonds  the  legislature 
would  have  had  as  much  power  to  make  them  valid  by  an  act 
declaring  them  binding  upon  the  county  as  it  had  in  the  pres- 
ent case.  Let  such  a  power  be  once  recognized,  and  within 
what  bounds  will  the  exercise  of  it  be  limited?  The  legisla- 
ture undertook  to  make  a  law  for  this  case,  affecting  and 
changing  rights  and  imposing  burdens  contrary  to  previously 
established  law,  so  that  the  act,  if  valid,  has  all  the  force  of  a 
judgment,  though  in  violation  of  the  principles  upon  which 
judgments  are  rendered.  If  the  act  is  a  law,  there  is  no  evad- 
ing it,  even  could  it  be  proven  that  none  of  the  work  had  been 
done,  or  that  it  had  been  previously  paid  for,  or  that  the  con- 
tract had  been  procured  by  fraudulent  collusion  between  the 
officers  making  it  and  the  contractor.  Courts  are  estopped 
from  an  inquiry  into  the  fact  by  the  act  itself,  if  it  had  any 
force  in  the  case.  "We  cite  these  results  from  the  act,  not  as 
having  any  existence  in  the  case,  but  to  show  the  consequence 
which  would  result  from  upholding  the  power  of  the  legislature 
to  exercise  such  authority." 

§  327.  The  doctrine  in  Illinois. — Where  an  election  on  the 
question  of  municipal  subscription  to  the  stock  of  a  private 
corporation  was  void,  because  called  and  ordered  by  persons 
not  authorized  to  call  the  same,  and  consequently  not  a  valid 
authority  for  the  creation  of  corporate  indebtedness  or  liability, 
the  legislature  was  powerless,  under  the  constitution,  to  vali- 
date such  election  by  subsequent  enactment  and  require  the 
issuing  of  bonds  peremptorily.  The  effect  of  such  legislation 
was  to  create  a  municipal  indebtedness  without  the  assent  of 
the  municipality.' 

A  township  was  authorized  to  subscribe  for  stock  in  a  rail- 
road and  issue  its  bonds  to  the  extent  of  thirty-five  thousand 
dollars  upon  a  vote  of  the  electors.  And  on  the  11th  of  Feb- 
ruary, 1869,  notice  was  given  of  an  election  to  be  held  under 
the  charter  on  the  16th  of   March,  1869.      Five  days  later 

'  Gaddis  v.  Eichland  Co.,  92  111.  119.  See,  also,  post,  §  331. 
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notice  was  given  of  another  election,  not  purporting  to  be  in 
pursuance  of  the  charter,  for  an  additional  subscription  of 
forty  thousand  dollars,  to  be  held  at  the  same  time  and  place. 
Each  of  the  elections  resulted  in  favor  of  the  amounts  sub- 
scribed. Seven  days  before  the  elections  were  held,  to  wit,  on 
the  9th  of  March,  1869,  the  charter  was  amended  so  as  to  au- 
thorize towns  in  which  said  road  might  thereafter  be  located  to 
vote  and  subscribe  a  hundred  thousand  dollars  to  its  capital 
stock.  No  new  notice  was  given  of  an  election  under  this 
amended  charter,  and,  indeed,  could  not  have  been,  for  the 
charter  required  a  notice  of  twenty  days,  and  there  were  only 
seven  to  elapse  before  the  election.  The  election  as  to  thirty- 
five  thousand  dollars  was  valid,  but  as  to  the  forty  thousand 
dollars  there  was  really  no  election  ;  the  election  held  was 
without  authority,  and  the  one  authorized  by  the  amended 
charter  was  never  held.  On  the  7th  of  April,  1869,  the  legis- 
lature passed  an  act  declaring  the  election  held  on  the  16th  of 
March,  1869,  as  to  the  forty  thousand  dollars,  to  be  legal,  and 
as  valid  and  binding  on  the  township  as  if  it  had  been  made 
under  the  charter.  Shortly  after  this  act  the  supervisor  and 
township  clerk,  who,  under  the  charter,  were  authorized  to  is- 
sue the  bonds  and  coupons,  issued  the  forty  thousand  dollars 
of  bonds.  The  supreme  court  of  Illinois  held  that  the  town 
supervisor  and  town  clerk  who  issued  the  bonds  did  not  repre- 
sent the  corporate  authorities  of  the  town,  in  the  sense  of  the 
constitutional  provision,  and  that  authority  could  not  be  con- 
ferred upon  them  by  the  legislature  to  bind  the  town,  and, 
therefore,  the  act  of  the  legislature  validating  the  bonds  was 
in  excess  of  the  legislative  authority  and  could  not  cure  the  de- 
fect or  irregularity  in  the  issue.' 

The  supreme  court  of  the  United  States,  in  passing  upon 
the  validity  of  these  bonds,  sustained  the  rulings  of  the  Illi- 
nois supreme  court. ^ 

§328.  The  rule  in  Wisconsin. — Where  a  city  in  Wisconsin 
was  authorized  by  an  act  of  the  legislature  to  improve  its  har- 

'  Marshall  v.  Silliman,  61  111.  218;        ^  township  of  Elmwood  v.  Marcy, 
Wylie  V.  Silliman,  62  111.  170.  92  U.  S.  289. 
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bor  at  an  expense  not  to  exceed  a  hundred  thousand  dollars, 
under  this  act  a  contract  was  made  by  the  common  council  of 
the  city  of  Milwaukee  in  excess  of  the  sum  fixed  by  the  legis- 
lature. However,  the  legislature,  by  a  subsequent  act,  ratified 
and  confirmed  the  contract.  The  supreme  court  of  that  state 
held  that  the  legislature  had  no  right  to  declare  valid  a  con- 
tract made  in  excess  of  authority  without  assent  of  the  city." 

But  where  city  bonds  were  issued  without  legislative  author- 
ity, merely  because  the  act  authorizing  their  issue  had  not 
been  published  at  the  time  so  as  to  take  effect,  but  there  had 
been  a  popular  vote  in  favor  of  the  issue  of  the  bonds,  the  leg- 
islature might,  with  the  consent  of  the  city  authorities,  author- 
ize and  ratify  the  issue,  and  thus  give  validity  to  the  bonds.* 

§329.  The  rule  in  New  York In  New  York  the  tax- 
payers of  the  town  were  required  to  give  their  written  assent 
and  certain  affidavits  were  required  to  be  filed  with  the  assent 
in  the  office  of  the  county  clerk  before  the  bonds  could  be  is- 
sued. These  conditions  had  been  complied  with  in  an  irreg- 
ular and  informal  manner.  After  the  bonds  had  been  issued  in 
such  a  manner  the  legislature,  by  an  act  provided  :  "And  when 
bonds  have  been  issued  by  the  commissioner,  or  commissioners, 
of  any  town,  and  the  said  railroad  shall  have  been  constructed 
through  such  town,  the  bonds  shall  be  binding  and  valid  on 
said  town,  without  reference  to  the  former  sufficiency  of  such 
affidavits,  and  the  principal  and  interest  on  the  bonds  shall  be 
levied,  raised  and  paid  in  the  manner  provided  in  the  original 
act."  It  appearing  that  the  railroad, had  been  constructed 
through  the  town  the  defective  execution  of  the  power  was  con- 
sidered as  cured  by  said  act  of  the  legislature.  The  court,  in 
delivering  the  opinion,  used  the  following  language :  '  'The  offi- 
cers authorized  under  these  statutes  to  issue  the  bonds  are 
public  agents,  and  the  legislature,  looking  over  the  whole  mat- 
ter, may,  when  in  its  judgment  justice  requires  it,  ratify  and 
confirm  their  acts  which  would  otherwise  be  invalid.  In  this 
case,  the  legislature  could  originally  have  authorized  the  bonds 

'Hasbrouck  v.  City  of  Milwaukee,       '  Knapp  v.  Grant,  27  Wis.  147. 
13  Wis.  37. 
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of  the  town  to  be  issued  under  the  precise  circumstances  under 
which  they  were  issued,  and  if  the  acts  of  the  commissioners 
have,  by  subsequent  legislation,  been  ratified,  it  is  equivalent 
to  an  original  authority  to  do  what  has  been  done.'" 

§  330.  Power  of  the  legislature  to  ratify  bonds  issued  under 
TOid  ordinances. — Where  certain  ordinances  of  a  city  providing 
for  the  issuance  of  bonds  were  invalid,  but  the  state  legislature 
thereafter  passed  an  act  legalizing,  ratifying  and  declaring 
them  valid,  and  providing  that  all  bonds  issued  and  to  be  is- 
sued in  accordance  with  their  provisions  should  be  legal  obli- 
gations of  a  city,  in  an  action  to  recover  upon  certain  bonds 
and  coupons  issued  by  a  city  it  was  held  that  the  effect  of  the 
act  was  to  make  the  ordinances  part  and  parcel  of  the  statute, 
so  that  the  method  of  issuing  the  bonds  prescribed  in  the  ordi- 
nances, namely,  by  resolution  of  the  board  of  trustees  directing 
when  and  to  whom  the  bonds  should  be  issued  and  delivered, 
must  be  strictly  followed,  and  a  disregard  thereof  would  render 
the  bonds  void.^ 

§  331.  Legislative  power  to  validate  void  contracts. — Ac- 
cording to  the  Illinois  decisions  an  act  of  the  legislature  pro- 
fessing and  attempting  to  validate  a  contract  of  a  county  to 
make  a  donation  to  a  railway  company,  such  contract  being 
utterly  void  for  want  of  power  to  enter  into  the  same,  and  thus 
impose  upon  the  county  an  indebtedness  to  which  it  has  never 
assented,  is  null  and  void."  But,  unless  the  constitution  pro- 
hibits it,  the  mere  fact  that  an  indebtedness  is  imposed  without 
the  assent  of  the  municipality  will  not  always  prevent  the  legis- 
lature from  validating  an  act  which  was  done  without  the  as- 
sent of  the  tax-payers.* 

'Town  of  Duanesburg  v.  Jenkins,  etc.,  Eailroad  Co.  v.  City  of  Sparta,  77 

57  N.  Y.   177 ;  Williams  v.  Town  of  111.  505.    See,  also,  Horton  v.  Town  of 

Duanesburg,  66  N.  Y.  129.  Thompson,  71  N.  Y.  513.     But  com- 

*  Lehman  v.  City  of  San  Diego,  73  pare  Williams  v.  Town  of  Roberts,  88 

Fed.  E.  105.     Affirmed  in  83  Fed.  E.  111.  11. 

669.  'Thompson  v.   Perrine,   103  IT.   S. 

2  Choisser  v.  The  People,  140  111.  21 ;  806,  106  U.  S.  589.     See,  also,  Quincy 

Wiley  V.  Silliman,  62  111.  170;  Barnes  v.  Cooke,  107  IT.  S.  549. 
V.  Town  of  Lacon,  84  111.  461 ;  Cairo, 
MuN.  Sb.— 24 
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§  332.  When  legislature  may  legalize  void  subscriptions  in 
aid  of  railroads. — The  legislature  may  legalize  a  subscription 
to  the  stock  of  a  railroad,  made  by  a  municipal  corporation, 
without  authority,  unless  prohibited  by  the  constitution,  and 
if  the  subscription  would  have  been  legal  had  it  been  done 
under  legislative  authority.' 

The  power  to  cure  defective  subscriptions  to  the  stock  of  rail- 
way companies,  and  to  validate  bonds  issued  therefor,  has  been 
frequently  exercised  and  judicially  sustained.  Subsequent 
legislative  sanction, within  constitutional  limits,  is  equivalent  to 
original  authority.  But  the  intention  of  the  legislature  to 
validate  the  subscription  or  the  bonds  must  clearly  appear 
from  the  terms  of  the  curative  act.  An  oblique  validation,  or 
one  expressed  in  doubtful,  covert  or  obscure  language,  will  not 
be  sufficient,  especially  where  the  subscription  was  made  or  the 
bonds  issued  in  disregard  of  conditions  which  the  constitution 
required  the  legislature  of  the  state  to  impose  upon  the  mu- 
nicipality before  the  power  to  make  the  subscription  or  issue 
the  bonds  should  arise  or  exist.^ 

It  appeared  that  the  constitution  of  Mississippi  of  1869  pro- 
hibited the  legislature  from  authorizing  any  municipal  sub- 
scription to  any  corporation  "unless  two-thirds  of  the  quali- 
fied voters  at  a  special  or  regular  election  shall  assent  thereto." 
In  1871,  without  any  statute  authorizing  it,  an  election  was 
held  in  the  city  of  Holly  Springs,  Mississippi^  which  resulted 
in  favor  of  a  subscription  by  the  city  of  $75,000  to  a  specified 
railroad  company.  In  1872  the  legislature  passed  an  act  pro- 
viding that  "all  subscriptions  to  capital  stock  of  said  rail- 
road company  made  by  any  county,  city  or  town  in  the  state, 
not  in  violation  of  the  constitution,  are  hereby  legalized,  rati- 
fied and  confirmed."  After  this  act,  bonds  of  the  city  were 
issued,  which  recited  that  they  were  "issued  under  and  in  pur- 
suance of  the  constitution  and  laws  of  Mississippi,  and  author- 

*  Grenada  County,  etc.,  V.  Brogden,  Brown  v.  Mayor,  etc.,  of  New  York, 

112  U.  S.  261 ;  distinguished  in  Hayes  63  N.  Y.  239 ;  Board  of  Finance,  etc., 

■u.  Holly  Springs,  114  U.  S.  120.  v.  Jersey  City,  57  N.  J.  L.  452,  31  Atl. 

2  Hayes  v.  Holly  Springs,  114  U.  S.  R.  625. 
120;  Beloit  v.  Morgan,  7  Wall.  619; 


§  333  KATIFICATION    OF    MUNICIPAL    SECURITIES.  371 

ized  by  a  vote  of  the  people  of  the  city  at  a  special  election 
held  for  the  purpose."  But,  as  the  provisions  of  the  consti- 
tution are  inhibitory  upon  the  legislature,  and  not  enabling  to 
the  city;  as  under  the  constitution  legislative  authority  to  en- 
able the  municipality  to  issue  such  bonds  must  provide  for 
the  assent  of  two-thirds  of  the  voters  at  an  election  ;  as  no 
such  election  has  been  provided  for  by  legislative  act ;  as  the 
curative  act  of  1872  made  no  reference  to  the  unauthorized 
election  of  1871,  and  did  not  ratify  and  approve  it ;  and  as 
the  language  of  the  curative  act  was  too  vague  to  warrant  the 
conclusion  with  certainty  that  the  legislature  "intended  to  con- 
firm and  ratify  the  subscription  in  question,"  it  was  held  to  be 
insufficient  for  that  purpose,  and  the  plaintiff,  although  a  bona 
fide  holder  of  the  bonds  containing  the  recitals  of  full  compli- 
ance with  the  constitution  and  laws  of  the  state,  was  de- 
feated.* 

Power  of  Municipality  to  Ratify  Bonds  and  Warrants. 

§  333.  General  principles  stated. — Questions  of  ratification 
most  frequently  arise  in  respect  to  the  acts  or  omissions  of 
agents,  but  the  general  rule  is  the  same  in  all  cases  where  the 
act  done  was  one  which  was  competent  for  the  parties  at- 
tempted to  be  charged  to  do.  When  the  principal,  upon  a 
"full  knowledge  of  all  the  circumstances  of  the  case,  deliberately 
ratifies  the  acts,  doings  or  omissions  of  his  agents,  he  will  be 
bound  thereby  as  fully,  to  all  intents  and  purposes,  as  if  he 
had  originally  given  him  direct  authority  in  the  premises,  to 
the  extent  which  such  acts,  doings  or  omissions  reach. ^ 

Ratification  is  inoperative  if  the  party  attempted  to  be 
charged  was  not  competent  to  make  the  contract  in  question 
when  the  same  was  made,  and  when  the  supposed  acts  of  rati- 

^  Hayes  n.  Holly  Springs,  114  U.  S.  be  ineflective  on  that  account.     Santa 

120.    But  compare  Erskine  v.  Nelson  Ana  Water  Co.  ».  Town  of  San  Buena- 

County,  4  N.  Dak.  66, 27  L.  E.  A.  696.  ventura,  65  Fed.  E.  323. 

So,  it  will  not  be  presumed  that  .the  '  Story  on  Agency,  §  239 ;  Fleckner 

legislature  intended  to  ratify  a  fraud,  v.  United  States  Bank,  8  Wheat.  (U. 

and  where  it  was  unknown  to  the  leg-  S.)   339 ;   N.  Y  &  N.  H.  E.  E.  Co.   v. 

islature  the  alleged  ratification  may  Schuyler,  34  N    Y.  30. 
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ficatiou  were  performed,  or  if  the  contract  was  illegal,  immoral 
or  against  public  policy.'  Like  an  individual,  however,  a 
corporation  may  ratify  the  acts  of  its  agents  done  in  excess  of 
authority,  when  it  could  have  authorized  them  in  the  first  in- 
stance and  at  the  time  of  the  ratification,  and  such  ratification 
may,  in  many  cases,  be  inferred  from  acquiescence  in  those  acts, 
as  well  as  from  express  adoption.' 

Such  ratifica.tion  may  be  by  express  consent  or  by  acts  and 
conduct  of  the  principal  inconsistent  with  any  other  hypothesis 
than  that  he  approved  and  intended  to  adopt  what  had  been 
done  in  his  name,  and  it  was  held  in  New  York  that  this  prin- 
ciple is  as  applicable  to  corporations  as  to  individuals.' 

Where  the  officers  of  the  corporation  have  exercised  powers 
affecting  the  interests  of  third  persons,  which  presuppose  a 
delegated  authority  for  the  purpose,  and  other  corporate  acts 
subsequently  performed  show  that  the  corporation  must  have 
contemplated  the  legal  existence  of  such  authority,  the  acts  of 
such  ofiicers  will  be  deemed  rightful,  and  the  delegated  author- 
ity will  be  presumed.* 

Thus,  where  a  county  in  Illinois  had  issued  bonds  in  aid  of 
a  railroad  company,  but  their  validity  was  drawn  in  question 
because  the  election,  at  which  the  popular  vote  was  in  their 
favor,  had  been  ordered  by  the  wrong  authority,  but  notwith- 
standing such  irregular  issue  of  the  bonds,  taxes  had  been  lev- 
ied and  interest  paid  on  them  for  a  period  of  nine  years,  the 
supreme  court  of  the  United  States,  in  an  able  opinion  by  Jus- 
tice Clifford,  declared  that  preliminary  proceedings  looking  to 
such  a  subscription  by  a  municipal  corporation  may  often  be 
enjoined  for  defects  or  irregularities  before  the  contract  is  per- 
fected, in  cases  where  the  corporation  will  be  held  to  be  for- 

'  See  as  to  ultra  vires  contract,  ante,  corporation  it  can  not  so  readily  be 

§  24,  and  post,  §  337.  inferred  from  the  acquiescence  alone, 

^HoptM.  Thompson,  19  N.  Y.  207;  especially  the  acquiescence  of  unoffl- 

Zottman  v.  San  Francisco,  20  Cal.  96,  cial  individuals.  Mechem  on  Agency, 

81  Am.  Dec.  96 ;  Mechem  on  Agency,  §  159. 

§§111,112,118.  «Bank   of  United    States    v.    Dan- 

'  Peterson  u.   Mayor  of  New  York,  bridge,  12  Wheat.  70;  Marshall  Co.  u. 

17  N.  Y.   449;   Mechem  on  Agency,  Schenck,  5  Wall.  772. 
§  118.     But  in  the  case  of  a  municipal 
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ever  concluded,  if  it  remains  silent  and  suffers  the  shares  to 
be  purchased,  the  bonds  to  be  issued,  and  the  securities  to  be 
exchanged.  "  Nothing  of  this  kind  was  attempted  in  this  case, 
and  the  defendants  have  never  rescinded  or  attempted  to  rescind 
the  contract ;  and  have  never  returned  or  offered  to  return  the 
evidence  of  their  ownership  of  the  shares  in  the  stock  of  the 
company,  but  have  annually  acknowledged  the  validity  of  the 
bonds  by  voting  taxes  for  the  payment  of  the  accruing  inter- 
est, and  have  actually  paid  the  same  to  the  amount  of  six  thou- 
sand dollars.  *  *  *  ^.n  ti^e  acts  of  the  board  of  supervis- 
ors of  the  county  in  making  the  subscription,  purchasing  the 
shares,  issuing  the  bonds,  and  exchanging  the  securities,  ap- 
pear to  have  been  open  and  well  known  to  the  corporation,  and 
yet  they  constantly  suffered  themselves  to  be  represented  in 
the  choice  of  officers  and  in  the  management  of  all  the  affairs 
of  the  railroad  company,  and  have  voluntarily  voted  taxes  for 
the  payment  of  the  yearly  interest  on  the  bonds,  and  actually 
paid  the  same,  as  admitted  in  the  special  plea.  Examined  in 
the  light  of  those  suggestions,  it  would  be  difficult  to  imagine 
a  case  where  the  rule  that  a  subsequent  ratification  is  as  good 
and  the  previous  authority  can  be  more  justly  applicable  than 
in  the  case  under  consideration." ' 

§  334.  Ratiflcation  of  municipal  bonds  by  payment  of  in- 
terest.— Payment  of  interest  on  bonds  is  some  evidence  of  rat- 
ification, and  when  continued  for  a  long  period  of  time  may 
estop  the  municipality  from  taking  advantage  of  irregularities. 
Thus,  it  has  been  held  that  whether  the  commissioners  or  the 
defendant  complied  with  the  statutory  requirement  in  issuing 
its  bonds  or  not,  the  defendant  ratified  their  act  by  paying  in- 
terest for  six  or  seven  years  upon  the  bonds,  and  retaining  the 
stock  of  the  railroad  company  received  in  exchange  for  the 
bonds.^ 

'  Marshall  Co.  ■».  Schenck,  5  Wall.        '  First  National  Bank  of  Oswego  v. 

772;    Mills  v.  Gleason,  11  Wis.  470;  Town  of  Walcott,  7  Fed.  R.  892 ;  Irwin 

Bissell  V.    Michigan,   etc.,    Eailroad  v.  Town  of   Ontario,  3  Fed.  R.   49; 

Co.,  22  N.  Y.  258;  Angel   and  Ames  Pompton  ■».  Cooper  Union,  101  U.  S. 

Corporation,  §§  237,  304 ;  2  Kent  Com.  196. 
848. 
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All  questions  of  doubt  in  relation  to  the  validity  of  municipal 
bonds  should  be  answered  in  favor  of  their  legality,  where  the 
city  has  repeatedly  recognized  the  validity  of  such  bonds,  and 
has  paid  interest  on  them  for  a  series  of  years.' 

So,  where  shares  in  a  railroad  company,  received  by  the  ofH- 
cers  of  a  county,  and  exchanged  for  their  bonds,  were  never 
returned,  and  the  proper  officer  of  the  county  voted  for  direct- 
ors at  two  elections,  and  the  supervisors  paid  two  annual  in- 
stallments of  interest,  the  supreme  court  of  Illinois  held  that 
those  acts,  unexplained,  were  satisfactory  evidence  of  a  design 
to  ratify  the  issue  of  the  bonds  as  if  it  had  been  done  by  an 
order  of  the  supervisors.' 

§  335.  The  rule  in  Kansas  and  elsewhere. — The  supreme 
court  of  Kansas  has  held  that  where  the  failure  of  a  railroad 
company  to  complete  a  specified  number  of  miles  of  its  work 
within  a  specified  time  was  set  up  as  a  defense  to  defeat  bonds 
issued  in  aid  of  it  by  the  county  commissioners,  who  had 
waived  the  matter  of  time,  the  bonds  were  valid,  the  public 
having  had  notice  and  acquiescing,  and  the  interest  having 
been  paid  for  a  period  of  two  years.' 

In  Ohio,  where  the  tax-payers  of  a  township  made  no  objec- 
tion to  the  validity  of  a  subscription  to  a  railroad  company 
until  three  or  four  years  had  elapsed  thereafter,  and  during 
that  period  submitted  to  taxation  and  the  payment  of  interest 
on  the  bonds  issued  under  it,  it  was  held  that  they  could  not 
then  object  to  the  validity  of  the  bonds  which  had  passed  into 
the  hands  of  bona  fide  holders.* 

§  336.  Ratification  of  municipal  aid  bonds. — The  laws  of 
1872,  of  the  state  of  Mississippi,  gave  a  city  the  power  to  sub- 

'  Portsmouth  Savings  Bank  v.  City  '  Leavenworth  E.  E.  Co.  v.  Douglass 

of  Springfield,  4  Fed.  E.  276.  Co.,   18  Kan.  170.    See  Treadway  v. 

"  Johnston  v.  County  of  Stark,   24  Schnauber,  1  Dak.  236 ;  Town  Council 

111.  75;    Pres.,  etc.,  of  Keithburg  v.  of  Lexington    v.  Union    Nat.    Bank 

Frick,  34  111.  421.    See,  also,  County  (Miss.),  22  So.  R.  291. 

of  Cass,  V.  Gillett,  100  U.  S.  585 ;  Pen-  *  State  v.  Van  Home,  7  Ohio  St.  327. 

dleton  Co.  v.  Amy,  13  Wall.  297;    2  See,  also,  Kellogg  v.  Ely,  ]5  Ohio  St. 

Elliott  R.E.,  ^894;  post,  §437.  But  see  64;  Jones  v.  Cullen,  142  Ind.  335,  40 

Stebbins  v.  Perry  County,  167  111.  567,  N.  E.  E.  124. 
47  N.  E.  E.  1048. 
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scribe  in  aid  of  a  certain  railway,  and  to  issue  its  bonds  there- 
for. No  provision  was  made  for  an  exchange  of  bonds  for 
stock  and  stock  was  not  mentioned  in  the  act.  An  act  was 
passed  by  the  legislature  in  1882  ratifying  the  consolidation  of 
said  railroad  company  and  others  into  the  Georgia  Pacific  Rail- 
road Company.  The  act  provided  that  a  donation  of  a  hundred 
thousand  dollars  of  its  bonds  by  the  town  of  Columbus,  in  aid 
of  the  railroad  company,  but  which  had  not  yet  been  paid 
over  "  be  and  are  hereby  declared  to  be  payable  to  the  Georgia 
Pacific  Railway  Company."  In  1884  the  city  charter  of  Co- 
lumbus was  amended  so  as  to  authorize  it  to  levy  and  collect  a 
special  tax  to  pay  the  interest  on  such  bonds,  and  provide  a 
sinking  fund  to  pay  the  principal.  The  bonds  were  voted  as  a 
donation  by  the-  constitutional  majority  of  two-thirds  of  the 
qualified  voters,  and  interest  was  paid  on  the  bonds  for  eleven 
years.  It  was  held  by  the  United  States  circuit  court  for  the 
northern  district  of  Mississippi  that  even  if  the  donation  made 
was  not  originally  authorized,  but  only  a  subscription  to  the 
capital  stock  of  a  railway  company,  such  donation  had  been 
ratified  by  the  legislature,  the  municipal  authorities  and  by  the 
people.' 

§  337.   The  doctrine  of  ratification  in  tlie  federal  courts. — 

Municipal  authorities  can  not  ratify  bonds  issued  without  law- 
ful power.  The  ratification  can  only  be  made  when  the  party 
ratifying  possesses  power  to  perform  the  act  ratified.^ 

Where  corporate  authorities,  having  power  to  do  so,  ratified 
the  bonds  by  a  series  of  unmistakable  acts  and  issued  new 
ones  in  place  of  the  old,  they  can  not  repudiate  them.' 

In  order  to  show  that  a  subscription  to  railroad  stock  and 
the  issue  of  bonds  by  a  city  was  ratified  by  a  majority  of  its 
tax-payers,  the  poll  books  of  an  election  held  for  that  purpose, 

•Denison  v.  Mayor,  etc.,  of  City  of  "Marsh  v.  Pulton  Co.,  10  Wall. 676; 

Columbus,  62  Fed.  E.  775.     Affirmed  Norton  v.  Shelby  Co.,  118  U.  S.  425; 

on  appeal  in  Mayor,  etc.,  of  City  of  Union  Bank  v.  Oomrs.,  119  N.  Car. 

Columbus  V.  Denison,  69  Fed.  R.58.  214,  25  S.  E.  R.  966. 

See,  also,  Town  Council  of  Lexington  'Campbell  v.  Kenosha,  5  Wall.  194. 
V.  Union  Nat.  Bank,  —  Miss.  — ,  22 
So.  R.  291. 
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authenticated  by  the  certificates  of  the  judges  and  clerks  of 
election,  are  admissible  in  evidence.  Proceedings  of  the  city 
council,  showing  the  result  of  such  election  reported  to  it  and 
its  resolution  instructing  the  mayor  to  issue  bonds,  are  also 
admissible  to  prove  the  same  point.  Such  proof,  together  with 
proof  that  the  city  had  admitted  its  liability  upon  the  bonds 
issued  by  making  arrangement  for  the  payment  of  coupons  as 
they  fell  due,  receiving  them  in  payment  of  the  taxes  and  the 
like,  is  sufficient  to  show  a  ratification  of  the  subscription  by 
a  vote  of  the  majority  of  the  tax-payers  at  an  election  called 
and  held  for  that  purpose.' 

Unless  power  has  been  given  by  the  legislature  to  a  munici- 
pal corporation  to  grant  pecuniary  aid  to  railroad  corporations, 
all  bonds  of  municipalities,  issued  for  such  a  purpose,  and 
bearing  evidence  of  their  purpose  on  their  face,  are  void,  even 
in  the  hands  of  bona  fide  holders,  whether  the  people  voted  the 
aid  or  not.  Corporate  ratification,  without  authority  from  the 
legislature,  can  not  make  a  municipal  bond  valid  which  was 
void  when  issued  for  want  of  legislative  power  to  make  it." 

Municipal  bonds,  not  originally  authorized,  but  subse- 
quently ratified  by  the  legislature,  will  be  held  valid  in  the 
federal  courts  on  the  well  settled  doctrine  of  the  supreme  court 
of  the  United  States,  that  in  the  absence  of  any  constitutional 
restriction,  the  legislature  of  a  state  may,  by  retroactive  statute, 
legalize  the  unauthorized  acts  and  proceedings  of  subordinate 
municipal  agencies  where  it  might  have  previously  authorized 
such  acts  and  proceedings  notwithstanding  the  decisions  of 
the  state  supreme  court  adverse  to  such  doctrine,  rendered 
after  the  issue  of  the  bonds  and  the  passage  of  the  curative  act.' 

§  338.  When  levy  of  taxes  and  payment  of  interest  do  not 
constitute  a  ratification. — Where  municipal  officers  had  issued 
illegal  bonds,  and  made  a  tax  levy  for  the  purpose  of  obtain- 
ing the  interest  thereon,  and  where  the  voters  and  tax-payers, 

'City  of  Hannibal  v.  Fauntleroy,  'Dows    v.  Town   of    Elmwood,   34 

105  U.  S.  408.  Fed.  R.  114;  Bolles  v.  Town  of  Brim- 

■^  Lewis  V.  City  of  Slireveport,  108  field,  120  IT.  S.  759;    Granada  Co.  v. 

V.  S.  282;  Parkersburg  v.  Brown,  106  Brogden,  112  U.  S.  261. 

U.  S.  487. 
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at  the  first  opportunity,  repudiated  the  officers  and  repudiated 
the  bonds,  and  refused  to  pay  the  interest  to  the  bondholder  or 
to  levy  any  more  taxes  to  pay  such  interest,  it  was  held  by  the 
Kansas  court  of  appeals  that  under  the  circumstances  they  had 
not  ratified  the  issue  of  bonds.' 

The  rule  that  where  bonds  have  been  irregularly  issued  by  the 
agents  of  a  corporation  the  payment  of  interest  on  them  for 
several  years  will  amount  to  a  ratification  by  the  municipality, 
although  the  interest  was  raised  by  taxation,  has  no  applica- 
tion to  cases  where  there  is  a  total  want  of  authority  on  the 
part  of  the  municipality  to  issue  the  obligations.^ 

§339.    Limitations  upon  the  power  of  ratification.  —  The 

general  rule  as  to  ratification  is,  therefore,  subject  to  the  lim- 
itation or  qualification  that,  in  order  to  be  capable  of  ratifica- 
tion, the  bonds  must  be  such  as  to  come  within  the  constitu- 
tionally conferred  powers  of  the  municipality  issuing  them ; 
and  if  the  powers  assumed  to  be  conferred  by  the  legislature 
were  not  such  as  it  had  the  right  to  confer,  for  instance,  if 
they  were  to  be  exercised  in  aid  of  a  private  instead  of  a  pub- 
lic object,  the  bonds  given  to  carry  them  out  would  be  totally 
void  and  incapable  of  ratification  by  payment  of  interest  or  by 
the  municipality  participating  in  stockholders'  meetings  upon 
the  stock  acquired  by  them,  or  even  by  a  vote  of  a  majority  of 
the  suffrages.^ 

Thus,  bonds  of  a  city  issued  to  a  private  corporation  to  aid 
in  constructing  and  operating  a  foundry  and  machine  shop 
are  void,  although  their  issue  is  ratified  by  a  subsequent  act  of 
the  state  legislature.* 

And  the  fact  that  interest  has  been  paid  on  bonds  which 
were  issued  in  aid  of  a  manufacturing  enterprise  of  individu- 
als, and,  therefore,  void,  does  not  affect  the  rule  as  announced 

'  Falkenstein  Township  v.  Fitch,  2  Perry  County,  167  111.  567,  47  N.  E.  R. 

Kan.  Ct.  of  App.  193.  1048. 

^Cowdrey  v.  City  of  Caneadea,  16  '  Weismer  ».  Village  of  Douglass,  11 

Fed.  R.  532;   Parkersburg  v.  Brown,  N.  Y.  S.  C.  (4  Hun)  201. 

106  U.S.  487;    Thomas   v.  Town  of  'Commercial  Nat'l  Bank  of  Cleve- 

Lansing,  14  Fed.  R.  618;   Stebbins  v.  land  v.  Iloa  City,  22  U.  S.  Sup.  Ct.  R. 

(Co-Op.  Ed.)  463. 
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by  the  supreme  court  of  the  United  States.  We  do  not  attach, 
said  Chief  Justice  Miller,  any  importance  to  the  fact  that  the 
city  authorities  paid  one  installment  of  interest  on  these  bonds. 
Such  a  payment  works  no  estoppel.  If  the  legislature  was 
without  power  to  authorize  the  issue  of  these  bonds,  and  its 
statute  attempting  to  confer  such  authority  is  void,  the  mere 
payment  of  interest,  which  was  really  unauthorized,  can  not 
create  of  itself  a  power  to  levy  taxes,  resting  on  no  other  foun- 
dation than  the  fact  that  they  have  once  been  illegally  levied 
for  that  purpose.' 

In  a  late  case  the  supreme  court  of  the  United  States,  in  con- 
sidering this  subject,  declared  that  where  a  municipal  corpora- 
tion was  indebted  to  the  fall  constitutional  limit,  bonds  issued 
in  excess  of  that  limit  are  invalid,  although  issued  to  be  sold 
and  the  proceeds  to  be  applied  to  the  original  indebtedness. 
And  the  payment  of  installments  of  interest  can  not  have  the 
effect  of  ratifying  bonds  issued  beyond  the  constitutional  limit.* 

The  legislature  has  no  power  to  validate  bonds  issued  in  vio- 
lation of  constitutional  provisions,  which  are  alive  and  in  force 
at  the  date  of  the  validating  act.' 

'Loan  Association  v.  The  City  of    366;    Daviess  Co.  v.  Dickinson,  117 
Topeka,  20  Wall.  (U.  S.)   655.    See,    U.  S.  657. 

also,  Union  Bank  v.  Comrs.,  119  N.  '  Quaker  City  National  Bank  v.  No- 
Car.  214,  25  S.  E.  E.  966.  Ian  Co.,  59  Fed.  E.  660;    Cooley  on 

'  Doon  Tp.  V.  Cummins,  142  U.  S.    Const.  Lim.,  p.  457 ;   Katzenberger  v. 

Aberdeen,  121  U.  S.  172. 
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§  340.  Form  and  nature  of  conpons. — ^The  express  power  of 
a  municipal  corporation  to  issue  bonds  bearing  interest  carries 
with  it  the  power  to  attach  to  those  bonds  interest  coupons.' 

Coupons  are  usually  in  the  form  of  express  promises  to  pay 
to  the  bearer  the  interest  due  at  a  fixed  time  and  place.  It  is 
not  necessary  that  the  holder  of  coupons,  in  order  to  recover 
on  them,  should  own  the  bonds  from  which  they  are  detached. 
The  coupons  are  drawn  so  that  they  can  be  separated  from  the 
bonds,  and,  like  the  bonds,  are  negotiable;  and  the  owner  of 
them  can  sue  without  the  production  of  the  bond  to  which 
they  were  attached,  or  without  being  interested  in  them.'' 

But  sometimes  the  coupon  is  a  memorandum  of  the  amount 
of  interest  due,  stating  the  time  and  place  of  payment,  but 


'Atchison  Board  of  Education  v. 
DeKay,  148  U.  S.  591. 

"Thompson  v.  Lee  Co.,  3  Wall.  327; 
First  National  Bank  v.  Bennington,  16 


Blatchford  53 ;  County  of  Beaver  v. 
Armstrong,  44  Pa.  St.  63;  National 
Exch.  Bank  v.  Hartford,  etc.,  R.  Co., 
8  E.  I.  375,  5  Am.  R.582;  post,  §350. 
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containing  no  promise  to  pay  the  interest.  In  such  case  it  has 
been  held  that  the  coupon  is  not  a  complete  instrument,  and 
must  be  declared  upon  with  reference  to  the  bond.' 

Sometimes  coupons  are  issued  in  the  form  of  promissory 
notes,  or  in  the  form  of  a  bill  of  exchange,  or  draft,  upon  the 
treasurer  of  the  corporation  issuing  them,  or  in  the  form  of  a 
check  upon  a  bank,  and  draft  or  bill,  with  no  drawee  named. 
It  is  immaterial  in  what  words  the  coupons  are  expressed,  pro- 
vided they  indicate  the  amount  due  on  the  bond  for  interest  at 
a  particular  time  and  place,  as  authority  to  the  holder  to  re- 
ceive it. 

The  contract  for  the  payment  of  interest  is  usually  set  forth 
fully  in  the  bond,  while  the  coupons  simply  state  the  amount 
of  interest  due,  with  the  time  and  place  of  payment.  Where 
the  coupon  imperfectly  states  the  interest  contract,  the  coupon 
and  bond  must  necessarily  be  construed  together,  and  the 
terms  of  the  bond  will  define  and  control  the  contract.  So,  it 
has  been  held  that  where  the  terms  of  the  coupon  are  at  vari- 
ance with  those  of  the  bond,  the  latter  will  control  in  ascer- 
taining the  true  terms  of  the  interest  contract.' 

§  341.  Signature  to  coupons. — When  the  statute  prescribes 
the  mode  in  which  bonds  or  coupons  shall  be  executed,  that 
mode  must  be  followed.  But  in  the  absence  of  statutory  pro- 
visions as  to  the  persons  who  shall  sign  the  coupons  or  bonds, 
they  should  be  signed  by  the  principal . officers  of  the  muni- 
cipality. Where  cities  issue  bonds  and  coupons,  as.  a  rule  the 
mayor  signs  them  and  they  are  attested  by  the  city  clerk  or 
some  other  ofl&cer  of  the  municipality.  Where  counties  issue 
such  securities  they  are  ordinarily  signed  by  the  commission- 
ers or  chairman  of  the  board  of  commissioners  and  attested  by 
the  clerk.  In  case  of  bonds  and  coupons  issued  by  a  school 
district  they  should  be  signed  by  the  trustees  or  president  of 
the  board  and  attested  by  the  clerk.     Coupons  may  be  signed 

'Woods  V.  Lawrence  Co.,  1  Black  ^City  of    Kenosha    v.    Lamson,    9 
386.      See,  also,  Crosby  v.  New  Lon-  Wall.  477;  City  of  Lexington  o.  But- 
don,  etc.,  R.  Co.,  26  Conn.  121;  Jack-  ler,  14  Wall.  282;  McClure  v.  Town- 
son  V.  New  York,  etc.,  R.  Co.,  48  Me.  ship  of  Oxford,  94  U.  S.  429. 
147. 
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by  a  printed  fac-simile  of  the  maker's  autograph,  adopted  by 
the  maker  for  that  purpose,  though  not  expressly  authorized  by 
statute.  Thus,  bonds  were  issued  by  order  of  the  county  court 
and  were  signed  by  the  presiding  justice,  and  sealed  with  the 
seal  of  the  county.  The  deputy  clerk  also  signed  the  clerk's 
name,  with  the  knowledge  of  the  presiding  justice.  The  bonds 
were  afterwards  destroyed  and  new  bonds  issued  corresponding 
in  style  and  date  with  the  old  ones.  The  old  clerk  being  then 
out  of  office,  his  name  was  signed  by  the  deputy,  who  had  be- 
come the  clerk,  the  signatures  to  the  coupons  being  litho- 
graphed. The  statute  made  no  provision  as  to  the  mode  of 
executing  the  bonds.  The  county  paid  interest  on  the  new 
bonds,  and  received  and  retained  a  certificate  of  stock.  The 
agent  of  the  county  participated  in  all  the  proceedings.  It  was 
held  that  the  bonds  were  valid  in  the  hands  of  a  bona  fide 
holder.' 

It  has  been  held  that  where  the  commissioners  have  power 
to  issue  coupons  accompanying  bonds,  a  statement  in  the  bond 
that  they  have  caused  one  of  their  number  to  sign  the  coupon 
is  equivalent  to  the  signing  of  the  coupons  by  all  of  them.^ 

§342.   Payee  not  essential  to  the  validity  of  coupons. — The 

validity  of  a  coupon  is  not  affected  by  the  fact  that  no  payee 
is  mentioned,  for  it  is  sufficiently  evident  from  the  general 
character  of  the  instrument  that  it  was  issued  as  the  binding 
obligation  of  the  payor  to  the  purchaser  of  the  bonds,  and  was 
designated  to  be -paid  to  him  or  to  the  bearer.  Nor  would  it 
matter  that  it  contains  no  words  of  promise.  For  while  they 
may  be  necessary  to  constitute  an  ordinary  promissory  note, 
which  without  them  may  be  a  mere  memorandum,  the  very 
form  of  the  coupon  clearly  evinces  an  intention  that  it  shall 
be  an  obligation  to  pay  the  amount  designated,  and  the  inten- 
tion of  the  payor  is  what  the  law  at  all  times  seeks  to  enforce.' 

iMcKee  B.Vernon  Co.,  3  Dill. (CO.)  Blatchf.  131.     See,    also,    Thayer   v. 

210 ;  Pennington  v.  Baehr,  48  Cal.  565.  Montgomery  County,  3  Dill.  389. 

See,  also,  Lynda  v.  The  County,  16  'Woods   v.  Lawrence- Co.,  1  Black 

"Wall.  6.  (U.  S.)  386.     See,  also,  Tiedeman  on 

^Phelps  V.  Town  of  Lewiston,   15  Commercial  Paper,  §475;   McCoy  v. 
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§  343.  Place  of  payment  of  coupons— May  be  made  be- 
yond the  limits  of  a  state. — It  is  a  settled  doctrine  of  the  su- 
preme court  of  the  United  States  that  the  power  of  a  municipal 
corporation  to  make  a  contract  does  not  depend  upon  the  place 
of  performance  but  upon  the  scope  and  object.  Accordingly 
it  has  been  held,  in  the  absence  of  statutory  provisions  to  the 
contrary,  that  it  is  competent  for  such  a  corporation  to  desig- 
nate in  its  bonds  or  coupons  some  particular  banking  house,  in 
New  York  or  elsewhere  beyond  the  limits  of  the  corporation  or 
municipality,  as  the  place  of  payment.' 

The  supreme  court  of  Illinois  has  adopted  the  rule  that  un- 
less specially  authorized  to  do  so  by  statute,  a  municipal  cor- 
poration can  not  bind  itself  to  pay  its  indebtedness  at  any 
other  place  than  at  its  treasury .' 

§  344.  Negotiability  of  coupons. — Coupons  containing  words 
of  negotiability,  such  as  a  promise  to  pay  A.  or  order,  or  A. 
or  bearer,  or  holder,  or  any  similar  language  indicating  an  in- 
tention that  the  person  in  possession  of  the  coupon  is  entitled 
to  demand  and  receive  payment  of  the  amount  specified  in  the 
coupon,  are  in  legal  effect  promissory  notes  by  the  law  mer- 
chant, and  possess  all  the  attributes  of  negotiable  paper.  They 
are  in  this  respect  subject  to  the  same  rules  as  the  bonds  to 
which  they  are  attached.  The  title  passes  by  delivery  ;  the 
holder  for  value  obtains  an  absolute  title,  although  they  may 
have  been  stolen  from  the  true  owner,  provided  he  has  no  no- 
tice or  knowledge  of  the  theft.  The  holder  takes  them  free 
from  all  equities  attaching  to  them  in  the  hands  of  the  origi- 
nal parties,  and  is  unaffected  by  any  mere  irregularities  in  their 


Washington    Co.,   3    Wall.  Jr.   381;  The  City  v.    Lawson,    9   Wall.  478; 

Smith  V.  Clark  County,   54  Mo.    58;  Lynde    v.  The  County,   16  Wall.  6; 

Johnson  v.  County  of  Stark,  24  111.  75.  City  of  Lexington  v.  Butler,  14  Wall. 

But  compare  Enthoven  v.  Hoyle,  13  282;    Evansville,  etc.,   E.  E.  Co.   v. 

C.  B.  372,  76  Eng.  Com.  L.  372 ;  Evert-  City  of  Evansville,  15  Tnd.  395. 

son  V.  Nat.  Bank,  66  N.  Y.  14;  Wright  ^Prettyman  v.  County  of  Tazewell, 

V.  Ohio,  etc.,-E.  Co.,  1  Disney(Ohio),  19  111.  406,  71  Am.  Dec.  230;  People  v. 

465 ;  Jackson  v.  York,  etc.,  E.  Co.,  48  County  of  Tazewell,  22  111.  147 ;  John- 

Me.  147.  son  v.  County  of  Stark,  24  111.  75. 

"  Thompson  v.  Lee  Co.,  3  Wall.  327 ;  ^  Mercer  Co.  ».  Hackett,  1  Wall.  83 ; 
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The  purchaser  of  coupons  is  not  a  mere  assignee  of  causes 
of  action  evidenced  by  the  coupons,  but  he  takes  full  title  upon 
delivery,  and  the  promise  of  the  payor  to  pay  the  bearer  is  a 
promise  to  pay  him,  the  purchaser.' 

In  New  York,  however,  it  has  been  held  that  where  interest 
coupons  or  warrants  are  not  made  payable  to  bearer  or  order, 
they  are  not  negotiable  when  separated  from  the  bonds  although 
the  latter  are  themselves  negotiable,  and  the  purchaser  of 
these  detached  instruments  takes  them  subject  to  all  defects  in 
the  title  of  his  transferrer.^ 

But  the  negotiability  of  coupons  is  not  affected  by  the  fact 
that  they  are,  by  their  own  terms,  declared  to  be  for  interest 
upon  bonds  specified  by  their  numbers.' 

Coupons  for  installments  of  interest,  when  severed  from 
bonds,  have  been  declared  by  the  supreme  court  of  the  United 
States  to  be  negotiable,  and  pass  by  delivery  and  bear  interest 
from  the  day  they  are  payable.  And  the  failure  to  present  the 
coupon  for  payment  does  not  prevent  the  running  of  interest.* 

So,  it  has  been  held  by  the  supreme  court  that  coupons  de- 
tached from  bonds  are  negotiable  instruments.' 

And  coupons  detached  from  the  bonds,  and  payable  to 
bearer,  though  overdue,  are  negotiable  by  the  law  merchant, 
when  the  bonds  have  not  matured. ° 

Murray    v.   Lardner,  2    Wall.    110;  296 ;  Town  of  Queensbury  ».  Culver, 

Thompson  v.  Lee,  3  Wall.   327;  Au-  19  Wall.  83. 

rora  City  v.  West,  7  Wall.  82 ;  Clark  '  Evertson  v.  National  Bank,  66  N. 

V.  Iowa  City,  20  Wall.  583 ;  Roberts  ».  Y.  14. 

Bolles,  101  U.  S.  119 ;  Town  of  Queens-  «  Walnut  v.  Wade,  103  U.  S.  683. 
bury  o.  Culver,  19  Wall.  83;  Comrs.  'Stewarts.  Lansing,  104  U.  S.  505. 
of  Knox  Co.  V.  Aspinwall,  21  How.  ^Thompson  v.  Perrine,  106  IT.  S. 
539;  City  of  Lexington  v.  Butler,  14  589;  Grand  Rapids,  etc.,  Co.  v.  San- 
Wall.  282;  Spooner  v.  Holmes,  102  ders,  54  How.  Pr.  (N.  Y.),  214.  But 
Mass.  503,  3  Am.  R.  491.  see  Gilbrough  v.  Norfolk,  etc.,  R.  Co., 

'  City  of  Lexington  v.    Butler,   14  1  Hughes  (C.  0.)  410.     But  one  who 

Wall.  282;  Cooper  v.  Town  of  Thomp-  acquires  a  coupon  after  it  has  become 

son,  13  Blatchf.  434.  See,  also  Thomp-  due  and  dishonored  takes  it  subject 

son  V.  Perrine,  106  TJ.  S.  589 ;  Dudley  to  equities   and  defenses   which  ex- 

V.  Board,  etc.,  80  Fed.  R.  672.  isted  as  against  the  previous  holder. 

^  Evertson  I!.  National  Bank  of  New-  Wood  ».  Guarantee  Trust,  etc.,   Co., 

port,  66  N.  Y.  14.     But  see  Smith./.  128  U.S.  416;    Martin  v.   Bank,   94 

County  of  Clark,   54   Mo.  58;   May-  Tenn.  176;    McKim  v.  King,  58  Md. 

or  V.  Potomac  Ins.  Co.,  2  Baxt.  (Tenn.)  502. 
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§  345.  The  presentment  of  coupons  for  payment. — A  coupon 
is  due  and  payable  on  the  day  fixed  for  the  payment  of  interest 
on  the  bonds.  Like  a  promissory  note,  payable  on  a  certain 
day,  it  need  not  be  demanded,  as  against  the  maker  on  that 
day,  in  order  to  preserve  his  liability,  and,  though  in  the  form 
of  a  draft  on  a  bank,  neither  demand  nor  notice  is  necessary 
to  charge  the  drawer.  The  degree  of  diligence  to  be  exercised 
by  the  holder  of  a  coupon  in  presenting  it  for  payment  is  to  be 
ascertained  by  reference  to  the  relations  of  the  parties  liable 
upon  it.' 

Thus,  in  a  case  before  the  supreme  court  of  the  United 
States  from  the  state  of  Illinois,  involving  the  validity  of  cer- 
tain coupons  issued  by  a  township  in  aid  of  a  railroad,  on  the 
trial  of  the  cause  in  the  court  below,  the  plaintiff  objected  to 
the  admission  in  evidence  of  the  coupons  sued  on  because  they 
were  not  presented  to  the  proper  officers  or  demand  of  payment 
made  thereon,  and  notice  given  to  the  drawer  before  the  suit. 
The  supreme  court  of  the  United  States  held  that  the  objection 
was  not  tenable.  The  form  of  the  coupons  does  not  change 
their  nature.  They  are  evidences  of  the  sums  due  for  interest 
on  the  bonds.  The  fact  that  they  are  made  payable  at  a  par- 
ticular place  does  not  make  a  presentation  for  payment  at  that 
place  necessary  before  suit  can  be  maintained  on  them." 

In  a  case  before  the  supreme  court  of  the  United  States,  in 
1880,  from  the  state  of  Alabama,  in  a  suit  upon  certain  cou- 
pons cut  from  county  bonds,  among  other  things  a  question  was 
raised  on  the  trial  of  the  cause,  as  to  whether  the  demurrer  to 
the  complaint,  in  the  court  below,  should  have  been  sustained, 
because  it  was  not  averred  specially  that  the  coupons  sued  on 
were  presented  to  the  court  of  county  commissioners  for  allow- 
ance before  the  suit  was  brought.  The  statute  of  Alabama  pro- 
vides that  county  commissioners  must  audit  all  claims,  and  no 

'  Arents  v.  Oommonwealth,  18  Gratt.  Wallace    v.  McConnell,  13  Pet.  136 ; 

750;  City  of  Jeffersonville  v.  Patter-  Warner  v.  Eieing  Fawn,  etc.,  Co.,  8 

son,   26  Ind.  15 ;  Langston  v.   South  Woods  514 ;  Irvine  v.  Withers,  1  Stew. 

Carolina  R.  Co.,  2  So.  Car.  248;  Will-  234;   Montgomery  v.  Elliott,   6  Ala. 

iamsport  Gas  Co.  v.  Pinkerton,  95  Pa.  701.     See,  also,  Potomac  Mfg.  Co.  v. 

St.  62.  Evans,  84  Va.  717. 

"Walnut  V.  Wade,  103  U.    S.  683; 
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suit  can  be  brought  upon  a  claim  against  the  county  until  a 
presentment  of  the  claim  and  the  statutory  provisions  have 
been  complied  with.  It  was  contended  that  the  coupons  came 
within  the  provisions  of  that  statute.  The  bonds  and  coupons 
were  signed  by  the  judge  of  probate  of  the  county,  as  the  pre- 
siding officer  of  the  commissioners'  court,  and  were  issued  un- 
der the  act  to  authorize  the  several  counties,  town  and  cities  of 
Alabama  to  subscribe  for  the  stock  of  railroads.  The  supreme 
court  held  that  they  were,  in  legal  effect,  themselves  warrants 
on  the  treasury,  given  by  the  judge  of  probate  ajfter  an  allow- 
ance bj'  the  court  of  the  claim  of  the  railroad  company  for  the 
payment  of  the  county  subscription,  in  accordance  with  the 
terms  of  the  accepted  proposal.  The  claim  was,  to  all  intents  and 
purposes,  audited  by  the  court  when  the  bonds  were  issued.  The 
validity  and  amount  of  the  liability  were  then  definitely  fixed 
and  warrants  on  the  treasury  given,  payable  at  a  future  date. 
The  treasurer  could  pay  them  when  due  on  presentation,  with- 
out further  action  of  the  court,  if  he  had  funds  on  his  hands 
applicable  for  that  purpose.  In  his  hands  they  would  be  good 
vouchers  for  money  disbursed  from  that  fund.  The  demurrer 
to  the  complaint  was,  therefore,  properly  sustained  by  the 
court  below,  and  the  judgment  was  accordingly  affirmed.' 

§  346.  When  demand  of  payment  npon  coupons  not  essen- 
tial.— That  there  were  no  funds  in  the  county  treasury  avail- 
able for  their  payment  is  a  sufficient  excuse  for  not  presenting 
and  demanding  payment  of  coupons  payable  "on  presenta- 
tion." ^  And,  as  already  shown  in  the  last  section,  it  is  the 
general  rule,  in  the  class  of  cases  therein  referred  to,  that  a 
demand  is  unnecessary  before  suit. 

* 
§  347.   Presentment  of  coupons  for  payment  to  guarantors 

and  indorsers  essential. — In  New  York  it  has  been  held  that  in 

order  to  charge  an  indorser  of  a  coupon,  the  same  strictness  is 

essential  as  in  case  of  other  commercial  paper.     The  coupon 

should  be  presented  at  maturity  and  the  indorser  duly  notified 

'  County  of  Green  «.  Daniel,  102  U.       'Wilson  v.  Neal,  23  Fed.  R.  129; 
S.  187.  Tatum  v.  Kay,  69  Fed.  R.  682. 

MtiN.  Se.— 25 
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of  the  dishonor  of  the  paper  which,  by  his  indorsement,  he  un- 
dertook to  pay  if  the  maker  thereof  fails  so  to  do.  And  if  the 
coupon  is  otherwise  described  so  as  to  identify  it,  it  is  not 
material  that  the  number  of  the  coupon  was  not  stated  in  the 
notice  of  dishonor  or  non-payment.' 

In  the  case  of  a  guarantor  the  rule  is  somewhat  different, 
arising  from  the  nature  of  the  contract,  that  of  the  surety  or 
indorser  being  direct,  or  as  it  is  expressed  in  some  cases,  the 
surety  is  an  "  insurer  of  the  debt,"  the  guarantor  of  "the  solv- 
ency of  the  debtor."  The  guarantor  undertakes  to  pay  if,  by 
due  diligence,  the  debt  can  not  be  made  out  of  the  principal, 
the  surety  or  indorser  undertakes  to  pay  on  default  of  the 
principal.  If  the  coupon  is  presented  for  payment  when  due, 
and  notice  of  its  dishonor  given  to  the  guarantor  in  a  reasona- 
ble time  thereafter,  he  is  liable.  Whether  the  coupon  was  pre- 
sented in  a  reasonable  time  and  notice  given  in  a  reasonable 
time  depends  very  much  upon  the  question  whether  the  guar- 
antor has  sustained  loss  for  failure  to  present  the  coupon  on 
the  day  of  maturity,  and  to  give  immediate  notice  of  dishonor. 
The  contract  of  guaranty  varies  very  much,  and  while  the  rule 
just  stated  is  the  one  usually  governing  such  contracts,  the 
guaranty  may  be  in  such  form  that  the  guarantor  becomes  lia- 
ble immediately  upon  the  default  of  the  principal.  Thus, 
where  a  state  pledged  its  faith,  "  for  the  punctual  payment  of 
the  interest  and  ultimate  redemption  of  the  principal ' '  of  the 
bonds  of  a  city,  it  was  held  in  construing  the  contract  that  the 
liability  of  the  state  was  fixed  as  soon  as  default  was  made  in 
the  payment  of  the  interest,  and  that  it  was  only  necessary  to 
show  that  the  city,  upon  demand,  failed  to  pay  any  coupon,  to 
make  the  state  liable  on  its  guaranty.  Mr.  Justice  Joynes, 
speaking  for  the  court,  said :  ' '  The  state  has  a  right  to  claim 
that  they  shall  be  presented  for  payment  within  a  reasonable 
time  after  they  become  payable,  so  that  it  may  be  relieved  from 
its  liability  as  guarantor ;  and  the  coupons  on  their  face  give 
notice  of  the  guarantee.  It  can  not  be  supposed  that  the  state 
would  be  willing  to  incur  the  responsibility  wholly  indefinite 

'  Evertson  v.  National  Bank,  66  114 ;  Bonner  v.  City  of  New  Orleans, 
N.  Y.  14;  Hodges  v.  Shuler,  22  N.  Y.     2  Woods  135. 
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in  point  of  time,  which  would  be  the  case  if  the  coupons  were 
designed  to  circulate  without  any  limit  after  the  date  of  pay- 
ment. It  is  no  answer  to  say  that  the  city  of  Wheeling  has 
provided  by  a  mortgage  for  the  indemnity  of  the  state.  The 
security  may  be  lost,  or  its  value  impaired  by  delay  ;  and  the 
state,  by  accepting  that  security,  did  not  abandon  the  character 
of  the  guarantor  and  assume  that  of  the  principal  debtor.'" 

The  supreme  court  of  the  United  States  has  held  that  the 
guarantee  of  the  bonds  embraced  both  the  principal  and  inter- 
est. The  payment  of  bonds  without  other  designation  always 
implies  a  payment  of  a  principal  sum  and  its  incidents ;  and  a 
guarantee  in  similar  terms  covers  both.  Thus  a  city  having 
issued  bonds  to  a  gas  company,  under  an  ordinance  providing 
that  a  gas  company  should  guarantee  the  said  bonds,  and  as- 
sume the  payment  of  the  principal  thereof  at  maturity,  it  was 
held  that  the  ordinance  contemplated  two  undertakings  by  the 
company  ;  one  to  the  holder  to  answer  for  the  city's  liability; 
the  other  to  the  city  to  pay  the  bonds  at  their  maturity.  The 
indorsement  of  the  president  of  the  company  on  the  bonds, 
guaranteeing  ' '  the  payment  of  the  principal  and  interest 
the.Teof,"  was  a  substantial  compliance  with  the  ordinance.^ 

§  348.  As  to  days  of  grace  on  conpons. — ^The  authorities 
upon  this  subject  are  conflicting.  Daniel,  in  his  treatise  on 
Negotiable  Instruments,  asserts  that  coupons  are  not  entitled 
to  grace.  He  contends  that  it  is  evident  from  the  very  nature 
of  coupons,  and  of  bonds  to  which  they  are  attached,  that  the 
reasons  out  of  which  the  allowance  of  grace  is  made  upon 
mercantile  paper  do  not  apply  to  them.  That  they  are  instru- 
ments of  investment  and  trafiRc,  and  not  ordinarily  used  like 
bills  and  notes  to  effect  exchanges.' 

On  the  other  hand.  Burroughs,  in  his  treatise  on  Public 
Securities,  asserts  that  coupons  are  entitled  to  days  of  grace, 
just  as  other  commercial  paper  payable  on  a  given  date,  and 

1  Arents  ».  Commonwealth,  18  Grat.  troit,  etc.,  Co.  (Mich.)  76 -N.  W.  R. 
(Va.)  750.  112. 

2 New  Orleans  ».  Clark,  95  U.  S.  ^2  Daniel  on  Neg.  Inst.,  §  1536a; 
644.    But  see  Union  Trust  Co.  v.  De-    Arents  v.  Commonwealth,  18  Grat. 

(Va.)  750. 
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the  purchaser,  before  the  days  of  grace  have  expired,  is  a  pur- 
chaser before  maturity,  and  is  not  subject  to  the  burden  of  a 
purchaser  of  overdue  paper,  although  he  may  have  purchased 
after  the  day  named  for  payment.' 

Jones,  in  his  work  on  Railroad  Securities,  holds  that  cou- 
pons are  entitled  to  grace  the  same  as  other  commercial  paper, 
and  this  is  the  view  taken  in  a  New  York  case.^ 

Mr.  Justice  Allen,  in  delivering  th6  opinion  of  the  court  in 
this  case,  said  :  "  It  is  probably  true  that  they  are  regarded 
and  treated,  as  well  by  promisor  as  promisee,  as  payable  at  the 
day,  and  paid  as  if  in  terms  payable  without  grace  ;  but  this 
can  not  destroy  the  character  or  change  the  legal  effect  of  the 
instruments,  the  interpretation  of  which  is  for  the  courts.  It 
is  only  as  negotiable  commercial  paper  that  the  plaintiff,  as  a 
bona  fide  purchaser,  could  acquire  a  good  title  to  the  coupons 
from  one  having  no  title  thereto ;  and  he  can  only  acquire 
such  title  by  purchase  under  the  same  circumstances  that 
would  give  him  a  title  to  other  commercial  paper ;  and  if 
there  were  no  days  of  grace  for  the  payment  of  these  coupons 
they  could  not  be  transferred  so  as  to  give  a  good  title." 

There  seems  to  be  no  valid  reason  why  coupons  should  not 
be  entitled  to  days  of  grace  Ihe  same  as  other  negotiable  in- 
struments. They  are  intended  to  circulate,  and  do  circulate, 
as  negotiable  instruments,  with  all  the  attributes  of  such  com- 
mercial paper.  The  law  merchant,  commercial  usage  and 
custom  have  established  the  necessity  and  legality  of  grace  as 
applied  to  negotiable  instruments.  It  must,  therefore,  follow, 
as  a  logical  conclusion,  that  if  a  coupon  is  a  negotiable  instru- 
ment, the  same  rules  must  apply  and  control  in  relation  to 
days  of  grace  as  other  commercial  paper  in  the  absence  of 
statutory  provisions  to  the  contrary.  The  statute  of  California 
provides  that  no  negotiable  instrument  is  entitled  to  days  of 
grace,  and  as  a  matter  of  course  the  law  would  be  applicable 
to  coupons. 

However,  the  supreme  court  of  Massachusetts,  in  a  late  case, 
after  reviewing  all   the  authorities  on  the  subject,  held   that 

'  Barroughs  on  Pub.  Sec,  §  562.  §  245 ;   Evertson  v.  National  Bank,  66 

.   *  Jones  on  Corp.  Bonds  and  Mott.,     N.  Y.  14. 
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money  bonds  and  interest  coupons  are  not  entitled  to  days  of 
grace  in  that  state.' 

§  349.   As  to  the  effect  of  non-payment  of  oyerdue  conpons. 

— Overdue  and  unpaid  coupons  for  interest  attached  to  a  nego- 
tiable bond,  which  has  several  years  to  run,  do  not  render  the 
bond  and  subsequently  maturing  coupons  dishonored  paper, 
so  as  to  subject  them  in  the  hands  of  a  purchaser  for  value  to 
defenses  good  against  the  original  holder.  In  one  case,  how- 
ever, this  doctrine  seems  to  have  been  denied  by  the  supreme 
court  of  the  United  States.  The  case  arose  in  the  state  of  Lou- 
isiana and  involved  the  payment  of  certain  railway  bonds. 
The  bonds  had  never  been  issued  by  the  company  but  had  been 
seized  and  carried  away  during  the  war.  They  were  drawn 
payable  to  bearer  either  in  London  or  New  York  or  New  Or- 
leans, and  the  president  of  the  company  was  authorized  to  fix 
the  place  of  payment  by  his  indorsement.  When  stolen  they 
contained  no  such  indorsement.  They  were  offered  for  sale, 
and  were  sold  for  a  very  small  consideration  in  the  market  of 
New  York,  with  due  and  unpaid  coupons  for  several  years  at- 
tached to  them.  The  supreme  court  of  the  United  States  held 
that  the  absence  of  the  required  indorsement  constituted  a  de- 
fect which  deprived  the  bonds  of  the  character  of  negotiability, 
and  that  the  purchaser  was  affected  with  notice  of  their  inva- 
lidity. Mr.  Justice  Bradley  also  asserted  that  the  presence  of  the 
past-due  coupons  was  an  evidence  of  itself  of  dishonor  suffi- 
cient to  put  the  purchaser  on  inquiry.^ 

In  the  case  of  Cromwell  v.  Sac  County,  Mr.  Justice  Field 
said  :  "  The  non-payment  of  an  installment  of  interest,  when 
due,  could  not  affect  the  negotiability  of  the  bonds  or  of  the 
subsequent  coupons.  Until  their  maturity,  the  purchaser  for 
value,  without  notice  of  their  validity  as  between  antecedent 
parties,  would  take  them  discharged  from  all  infirmities.'" 

'Chaffee  v.  Middlesex  R.  E.  Co.,  « Parsons  v.  Jackson,  99  U.  S.  434. 

146  Mass.  224.    See,  also,  Alabama,  See,  also,  Morton  v.  New  Orleans, 

etc.,  Co.  V.  Robinson,  56  Fed.  R.  690.  etc.,  R.  Co.,  79  Ala.  590. 

Days  of  grace  have  been  abolished  by  '  Cromwell  v.  County  of  Sac,  96  TJ.  S. 

statute  in  many  of  the  states,  includ-  51 ;  National  Bank  v.  Kirby,  108  Mass. 

ing  New  York.  497 ;  Boss  v.  Hewitt,  15  Wis.  260. 
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The  doctrine  as  laid  down  in  the  case  of  Parsons  v.  Jackson 
was  qualified  in  a  later  case  by  the  supreme  court.'  In  this 
case  it  was  held,  and  may  now  be  accepted  as  the  law,  that 
overdue  and  unpaid  interest  coupons  attached  to  the  bonds  are 
not  in  themselves  sufficient  to  put  the  purchaser  on  inquiry. 

In  another  case  Mr.  Justice  Swayne  said  :  That  bonds  for 
the  payment  of  money,  with  interest  warrants  attached,  are 
everywhere  encouraged  as  a  safe  and  convenient  medium  for 
the  settlement  of  balances  among  mercantile  men ;  and  any 
course  of  judicial  decisions  calculated  to  restrain  or  impede 
their  free  and  unembarrassed  circulation  would  be  contrary  to 
the  soundest  principles  of  public  policy.  Such  instruments 
are  protected  in  the  possession  of  an  indorsee,  not  merely  be- 
cause they  are  negotiable,  but  also  because  of  the  general  con- 
venience in  commercial  affairs.'' 

But  the  supreme  court  of  Minnesota  has  held  that  the  fact 
that  when  the  plaintiff  purchased  the  bonds  it  appeared  from 
their  face  that  the  interest  was  overdue  for  several  years  and 
unpaid,  was  a  suspicious  circumstance  sufficient  to  put  the 
plaintiff  on  his  guard.  The  bonds  were  thus  dishonored  on 
their  face.  The  interest,  equally  with  the  principal,  was  a  part 
of  the  debt  which  they  were  intended  to  secure,  and  it  is  not 
material  whether  a  whole  or  a  part  of  the  debt  was  overdue. 
The  fact  that  the  coupons  were  payable  on  presentation  would 
not  relieve  the  plaintiff.  An  instrument  payable  at  a  certain 
time  is  overdue  as  soon  as  the  time  has  passed,  whether  paya- 
ble generally  or  at  a  specified  place ;  and  he  who  takes  it  by 
indorsement  or  delivery  when  overdue  has  no  better  title  than 
the  one  from  whom  he  received  it.' 

Eliminating  the  question,  as  to  days  of  grace,  a  coupon  be- 
comes due  upon  the  day  fixed  by  the  terms  of  the  bond  and 

'Railway  Co.  v.  Sprague,  103  U.  S.    65  Pa.  St.  189;  Grand  Rapids,  etc.,  R. 
756.     See,   also,   Morgan    v.    United    R.  Co.  v.  Sanders,  54  How.  Pr.  214. 
States,  113  U.  S.  476;  Morton  v.  New        '^  Murray  v.  Lardner,  2  Wall.  110; 
Orleans,  etc.,   R.   Co.,   79   Ala.  590;     Smith  ».  Sac  County,  11  Wall.  139. 
McElrath  v.  Pittoburgh,  etc.,  R.  Co.,       '  First  National  Bank  v.  Co.  Comrs., 

etc.,  14  Minn.  77. 
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coupon  for  the  payment  of  the  interest  represented  by  the  cou- 
pon.    It  becomes  due  without  a  demand  on  presentation.' 

§  350.   The  relation  existing  between  the  bond  and  coupon. 

— The  holder  of  coupons  which  refer  to  the  bonds  to  which 
they  belong  is  chargeable  with  notice  of  all  the  bonds  contain. 
In  contemplation  of  law  a  detached  coupon  is  still,  in  a  sense, 
a  part  of  the  bond,  and  the  holder  is  bound  by  all  the  cove- 
nants contained  therein.^ 

But  as  coupons  or  warrants  for  interest  are  drawn  and  exe- 
cuted in  a  form  and  mode  for  the  very  purpose  of  separating 
them  from  the  bond,  and  thereby  dispensing  with  the  necessity 
of  its  production  at  the  time  of  the  accruing  of  each  install- 
ment of  interest,  a  suit  may  generally  be  maintained  upon  the 
coupons  without  the  production  of  the  bonds  to  which  they 
have  been  attached.' 

They  are,  however,  to  be  taken  in  connection  with  the  bonds 
to  which  they  are  annexed,  and  though  not  themselves  nego- 
tiable instruments  by  the  law  merchant  they  follow  the  instru- 
ment to  which  they  are  attached,  and  when  that  is  negotiable 
the  coupons  are  negotiable.  The  obligation  to  pay  the  interest 
is  to  be  found  in  the  bond,  not  necessarily  in  the  coupon.  These 
are  intended  by  the  parties  to  be  evidence  of  the  debt  in  the  hands 
of  the  holder,  and  proof  of  payment  when  in  possession  of  the 
debtor.  By  the  contract  of  the  parties  and  the  usage  of  the 
country,  they  are  sufficient  evidence  of  the  debt  to  the  holder 
as  against  the  obligors  of  the  bonds.  The  possession  of  them 
is  prima  facie  evidence  that  the  holder  is  the  holder  of  the 

'  Arents  v.Commonwealtli,  18  Gratt.  '  Com'rs  of  Knox  Co.  v.  Aspinwall, 

(Va.)   750;  First  National   Bank    ».  21  How.  539;  Thompson  v.  Lee  Co., 

Co.  Com'rs,  14  Minn.   77;  Jones  on  3  Wall.  327;  Walnut  i).  Wade,  103  U.S. 

Railroad  Securities,  §  325.  683;  Trustees  of  Internallmp.Fundu. 

'  McClure  v.  Township  of  Oxford,  Lewis,  34  Fla.  424,  43  Am.  St.  E.  209; 

94  U.  S.  429 ;  ■  McClelland  v.  Norfolk,  National  Exchange  Bank  v.  Hartford 

etc.,  E.  Co.,  HON.  y. 469, 1  L.  R.  A.  E.   R.  Co.,  8  E.   I.  375;   County  of 

299,  and  note;   Bailey  v.  County  of  Beaver  «.  Armstrong,  44  Pa.  St.  63; 

Buchanan,  115  N.  Y.  297;  Silliman  v.  Mayor  v.  Potomac  Ins.  Co.,  2  Baxt. 

Fredericksburg,  etc.,  R.  Co.,  27  Gratt.  (Tenn.)  296 ;  Welch  v.  First  Div.,  etc., 

(Va.)  119.  Railroad  Co.,  25  Minn.  314;  Town  of 

Cicero  v.  Clifford,  53Ind.  191. 
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bond,  or  was  so  when  they  were  cut  off,  and  as  such  entitled 
to  receive  the  interest.' 

The  fact  that  the  coupons  are  declared  to  be  for  interest  upon 
bonds  specified  by  their  numbers  does  not  destroy  their  nego- 
tiability when  separated  from  the  bonds,  or  impair  the  title  of 
one  purchasing  from  another  without  the  production  of  the 
bond.' 

§  351.  Interest  on  overdue  coupons. — Interest  coupons,  de- 
tached from  bonds,  payable  to  bearer  at  a  specified  time  and 
place,  are  negotiable  promises  for  the  payment  of  money,  and, 
therefore,  subject,  in  the  main,  at  least,  to  the  same  rules  as 
bank  bills  and  other  negotiable  instruments.' 

Thus,  certain  coupons  having  been  detached  and  sent  to 
New  York  by  express,  on  March  81,  1871,  for  presentation  and 
payment,  were  on  that  day  stolen  from  the  express  office,  and 
on  the  3d  day  of  April  following  were  purchased  by  the  plaint- 
iff in  good  faith  at  Albany.  The  purchaser  was  held  to  have 
acquired  a  valid  title  to  them  as  against  the  true  owner.  The 
fact  that  the  coupons  were  declared  to  be  for  interest  upon 
bonds  specified  by  their  numbers  does  not  destroy  their  nego- 
tiability when  separated  from  the  bond,  or  impair  the  title  of 
one  purchasing  from  another  without  production  of  the  bond.' 

A  coupon  for  accrued  interest,  payable  to  bearer,  is  just  as 
much  a  lien  under  the  mortgage  given  to  secure  the  bond  as 
the  bond  itself;  and  it  is  just  as  much  a  lien  after  it  is  de- 
tached from  the  bond  as  before,  and  when  held  by  another 
person  as  when  held  by  the  bondholder.  The  fact  that  the 
coupon  is  made  payable  to  bearer  shows  that  its  severance 
from  the  bond  was  contemplated.^ 

'  Smith  V.  Clark,  54  Mo.  58 ;  McCoy  '  Evertson  v.  National  Bank,  66  N. 

V.  Washington  Co.,  3  Wall.  Jr.  381.  Y.  14. 

See,  also,  City  of  Lexington  v.  Butler,  '  Clark  v.  Iowa  City,  20  Wall.  583 ; 

14  Wall.   282;   State  v.   Spartanburg,  Aurora   City  v.  West,    7    Wall.   82; 

etc.,  R.  Co.,  8  S.  Car.  129;  Mayor  i;.  Walnut «.  Wade,  103 U.  S.  683 ;  Hinck- 

Potomac  Ins.   Co.,   2   Baxt.  (Tenn.)  ley?). Union  Pac.  R.  R.  Co.,  129  Mass. 

296.    But  compare  Evertson  v.  Nat.  52. 

Bank,  66  N.   Y.  14;   Crosby  v.  New  *  Evertsona.  National  Bank,  66  N.Y. 

London,  etc.,  R.  Co.,  26  Conn.  121.  14. 

5  Miller  v.  Rutland,  etc.,  R.  R.  Co., 
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Coupons,  after  maturity,  bear  interest  at  the  rate  fixed  by 
the  law  of  the  place  where  they  are  payable.* 

But  the  fact  that  coupons  are  made  payable  at  a  particular 
place  does  not  make  a  presentation  for  payment  at  that  place 
necessary  before  a  suit  can  be  maintained  on  them.^ 

The  supreme  court  of  the  United  States  has  held  that  munic- 
ipal bonds,  with  coupons  payable  to  bearer,  having  by  univer- 
sal usage  and  consent  all  the  qualities  of  commercial  paper,  a 
party  recovering  on  the  coupons  is  entitled  to  the  amount  of 
them  with  interest  and  exchange  at  the  place  where  by  the 
terms  they  are  made  payable.' 

Coupons  being  written  contracts  for  the  payment  of  money, 
and,  as  a  rule,  negotiable,  being  made  payable  to  bearer  and 
passing  from  hand  to  hand  as  other  commercial  paper,  it  is 
quite  apparent,  on  general  principles,  that  they  would  draw 
interest  after  payment  of  the  principal  is  unjustly  neglected  or 
refused.* 

§  352.  As  to  the  rate  of  interest  recoverable  upon  coupons 
after  maturity. — The  supreme  court  of  the  United  States  has 
held ,  that  where  the  local  law  allows  the  rate  of  interest  to  be 
fixed  by  a  contract  of  the  parties,  the  rule  adopted  in  that  court 
was  to  give  the  contract  rate  up  to  the  maturity  of  the  con- 
tract, and  thereafter  the  rate  prescribed  for  the  cases  where  the 
parties  themselves  have  fixed  no  rate.' 

This  is  the  rule  adopted  by  the  supreme  court  in  the  earlier 
cases  in  which  this  question  was  under  consideration.^ 

Justice  Swayne  said  that,  where  a  different  rule  has  been 

40  Vt.  399 ;  Sewall  v.  Brainerd,  38  Vt.  ruff,  92  IT.  S.  502 ;  Cromwell  v.  County, 

364 ;  Gilbert  v.  Washington  City,  etc.,  of  Sac,  96  TJ.  S.  51 ;  Amy  v.  Dubuque, 

E.  Co.,   33  Gratt.  (Va.)  586;    Cham-  98  TJ.  S.  470;  Thompson  v.  Lee  Co.,  3 

pion  V.  Hartford,  etc.,  Co.,  45  Kan.  Wall.  327. 

103,  10  L.  E.  A.  754;  Union  Trust  Co.        *  Aurora  City  v.  West,  7  Wall.  82. 

V.  Monticello,  etc.,  Co.,  63  N.  Y.  311 ;  But  see,  where  coupon  is  payable  out 

Haven  v.  Grand  Junction  E.  Co.,  109  of  specific  funds,  United  States  Mort- 

88.  gage  Co.  v.  Sperry,  138  U.  S.  313. 


iPana  v.  Bowler,   107  U.  S.  529;  ^Holden  v.  Freedman  Savings  and 

Gelpcke  v.  Dubuque,  1  Wall.  175.  Trust  Co.,  100  U.  S.  72. 

2  Walnut  V.  Wade,  103  U.  S.  683.  ^  Brewster  v.  Wakefield,  22  How. 

'Gelpcke  v.  City  of    Dubuque,    1  (U.  S.)  118;  Burnhisel  o.  Firman,  22 

Wall.  175 ;  Town  of  Genoa  v.  Wood-  Wall.  170. 
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established,  it  governs,  of  course,  in  that  locality.  The  ques- 
tion is  always  one  of  local  law.' 

Thus,  a  case  arose  in  the  supreme  court  of  the  United  States 
from  the  state  of  Illinois,  in  1880,  involving  the  validity  of 
certain  bonds  and  unpaid  coupons  attached  to  them,  issued  by 
a  municipality  in  that  state.  In  that  case  the  question  under 
consideration  was  directly  passed  upon  by  the  court.  The 
bonds  sued  upon  bore  interest  at  the  rate  of  ten  per  cent,  per 
annum.  In  entering  judgment,  the  court  below  included  in- 
terest upon  the  bonds  at  that  rate,  from  their  maturity  until 
the  date  of  the  judgment.  This  was  assigned  for  error,  be- 
cause, there  being  no  agreement  in  the  bonds  to  pay  interest 
after  maturity,  it  was  claimed  that  no  interest  at  all  should 
have  been  allowed  on  them  after  becoming  due ;  but  that  if 
any  interest  was  allowed,  it  should  have  been  computed  only 
at  the  rate  of  six  per  cent,  per  annum,  which  was  the  legal 
rate  in  Illinois.  At  the  date  that  the  bonds  were  sued  on  th^ 
law  of  Illinois  fixed  the  rate  of  interest  at  six  per  cent,  per 
annum,  where  it  was  not  settled  by  the  contract,  but  allowed 
parties  to  contract  for  any  rate  not  to  exceed  ten  per  cent,  per 
annum.  The  supreme  court  affirmed  the  judgment  of  the  lower 
court,  holding  that  where  bonds  by  their  terms,  under  the  stat- 
ute of  Illinois,  bear  interest  at  the  rate  of  ten  per  cent,  per 
annum,  in  entering  judgment  upon  them,  interest  may  be  in- 
cluded in  that  rate  from  their  maturity  until  the  date  of  the 
judgment,  although  the  legal  rate,  when  not  settled  by  con- 
tract, is  six  per  cent.* 

The  authorities  upon  this  subject  are  conflicting  in  the 
various  state  courts.  The  doctrine  that  the  rate  of  interest 
stipulated  in  the  bond  follows  the  contract  until  it  is  merged 
in  a  judgment,  is,  perhaps,  supported  by  the  weight  of  au- 
thority.' 

^Holden  d.  Freedman  Savings  and  Mass.   63;    Beckwith    v.  Trustees  of 

Trast  Co.,  100  U.  S.  72.      See,  also,  Hartford,   etc.,  E.  R.  Co.,  29  Conn. 

Scotland  Co.  v.  Hill,  132  11.  S.  107;  268 ;  Mariette  Iron  Works  c.  Lottimer, 

Cairo  v.  Zane,  149  U.  S.  122.  25  Ohio  St.  621 ;  Etnyre  v.  McDaniel, 

'Ohio  V.  Frank,  103  U.  S.  697.  28  HI.  201;   Pmyn  v.  Milwaukee,  18 

'  Cromwell   v.   County  of    Sac,    96  Wis.  367 ;  Hand  v.  Armstrong,  18  Iowa 

IJ.   S.  51;   Brannon   v.  Hursell,   112  324;  Kohler  c.  Smith,  2  Cal.  597 ;  Mc- 
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§  353.  The  same  subject — Illustrations. — ^Thus  a  case  arose 
in  the  supreme  court  of  the  United  States  in  1877,  from  the 
state  of  Iowa,  in  which  this  subject  was  considered  and  dis- 
cussed by  the  court.  The  statute  of  Iowa  on  this  subject  pro- 
vided that  the  rate  of  interest  shall  be  six  per  cent,  a  year  on 
money  due  on  express  contract  unless  a  different  rate  be  stipu- 
lated, and  on  judgments  and  decrees  for  th^  payment  of  money 
in  such  cases  ;  but  that  parties  may  agree  in  writing  for  any 
rate  of  interest  not  exceeding  ten  per  cent,  per  year,  and  that 
any  judgment  or  decree  thereon  shall  draw  the  rate  of  interest 
expressed  in  the  contract.  The  bonds  upon  which  suit  was 
brought  specified  that  they  should  bear  interest  at  the  rate  of 
ten  per  cent,  until  maturity.  The  plaintiff  claimed  that  they 
should  draw  the  same  rate  of  interest  after  maturity  and  that, 
under  the  statute  of  Iowa,  the  judgment  should  also  bear  ten 
per  cent,  interest.  The  court  below  allowed  only  seven  per 
cent,  on  the  bonds  after  maturity,  that  being  the  rate  in  New 
York,  where  the  bonds  were  payable,  and  only  six  per  cent, 
on  the  judgment.  The  supreme  court  held  that  in  this  ruling 
the  court  below  erred.  That  by  the  settled  law  of  Iowa  as 
established  by  repeated  decisions  of  her  highest  court,  con- 
tracts drawing  a  specified  rate  of  interest  before  maturity  draw 
the  same  rate  of  interest  afterwards.^ 

But  the  learned  court  declared  that  there  are  conflicting  de- 
cisions in  some  of  the  states,  though  the  preponderance  of 
opinion  is  in  favor  of  the  doctrine  that  the  stipulated  rate  of 
interest  attends  the  contract  until  it  is  merged  in  the  judgment. 
The  statutory  rate  of  six  per  cent,  in  Iowa  only  applies  in  the 
absence  of  a  different  stipulated  rate.  As  the  judgment,  in 
case  of  a  stipulated  interest  in  the  contract,  must  bear  the 
same  rate,  it  could  not  have  been  intended  that  a  different 
rate  should  be  allowed  between  the  maturity  of   the  contract 

Lane  v.  Abrams,  2Nev.  199;  Hopkins  Searle  v.  Adams,  3  Kan.  515;  Pearce 

V.  Crittenden,  10    Tex.  189 ;  Brewster  v.  Hennessey,  10  R.  I.  223 ;  Eaton  v. 

V.  Wakefield,  22  How.  118;  Langston  Boissonnault,  67  Me.  540;  Rilling  v. 

V.  S.  Carolina  R.  R.  Co.,  2   So.  Car.  Thompson,  12  Bush  (Ky.)  310. 

248 ;    Commonwealth  of   Virginia  v.  '  Cromwell  v.  County  of  Sac,  96  U.  S. 

Chesapeake  and  Ohio  Coal  Co.,  32  Md.  51. 
501;  Lash  v.  Lambert,  15  Minn.  416; 
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and  the  entry  of  the  judgment.  The  case  of  Brewster  v. 
Wakefield'  was  cited  as  authority  against  the  views  herein 
expressed. 

That  case  came  from  a  territorial  court,  and  arose  under  a 
statute  which  allowed  parties  to  agree  upon  any  rate  of  interest, 
however  exorbitant,  and  only  prescribed  seven  per  cent.,  in 
the  absence  of  such  agreement.  The  supreme  court,  bound 
by  no  adjudication  of  the  territorial  court,  and  looking  with 
disfavor  upon  the  devouring  character  of  the  interest  stipu- 
lated in  that  case,  gave  a  strict  construction  to  the  contract  of 
the  parties.  "  The  law  of  Minnesota  (then  a  territory),"  said 
the  court,  in  that  case,  "  has  fixed  seven  per  cent,  per  annum 
as  a  reasonable  and  fair  compensation  for  the  use  of  moneys ; 
and  when  a  party  desires  to  extort,  from  the  necessities  of  a 
borrower,  more  than  three  times  as  much  as  the  legislature 
decrees  reasonable  and  just,  he  must  take  care  that  the  con- 
tract is  so  written,  in  plain  and  unambiguous  terms  ;  for  with 
such  a  claim  he  must  stand  on  his  bond."  The  statute  of 
Iowa  only  allows  the  parties,  by  their  agreement,  to  stipulate 
for  interest  up  to  ten  per  cent,  a  year,  a  rate  which  has  not 
been  deemed  extravagant  or  unreasonable  in  any  of  these 
states  lying  west  of  the  Mississippi.  "Be  that  as  it  may," 
said  Justice  Field,  "the  question  is  one  of  the  local  law  under 
the  statute  of  the  state,  and  the  constructions  given  by  its  tri- 
bunals should  include  us.  The  position  of  counsel,  that  be- 
cause the  rate  of  interest  in  New  York,  where  the  bonds  are 
payable,  is  only  seven  per  cent.,  the  bonds  can  only  draw  that 
rate  after  maturity,  is  not  tenable.  When  the  rate  of  interest 
at  the  place  of  contract  differs  from  the  rate  at  place  of  pay- 
ment, the  parties  may  contract  for  either  rate  and  the  contract 
will  govern."  ' 

The  bonds  in  this  case  were  made  with  reference  to  the  law 
of  Iowa  as  to  interest  and  not  to  that  of  New  York,  where  in- 
terest above  seven  per  cent,  is  deemed  usurious  and  avoids  the 
whole  contract. '  With  reference  to  interest  on  the  coupons, 

'Brewstero.Wakefleld,  22How.  118.    1;    Chapman  v.  Robertson,  6  Paige 
'Miller    v.  Tiffany,   1    Wall.    298;    627 ;  Peck  t;.  Mayor,  14  Vt.  33 ;  Butter 
Depau  V.  Humphreys,  8  Mart.  (N.  S.)    v.  Olds,  11  Iowa  1. 
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after  maturity,  that  can  be  allowed  only  at  the  rate  of  six  per 
cent.,  under  the  law  of  Iowa.  The  learned  justice,  in  con- 
clusion, said  :  "It  follows,  from  the  views  expressed,  that  the 
plaintiff  was  entitled  to  a  judgment  for  the  amount  of  four 
bonds,  and  the  coupons  in  suit,  with  interest  on  the  bonds 
after  maturity  until  judgment,  at  the  rate  of  six  per  cent,  a 
year  ;  and  that  the  judgment  should  draw  interest  at  the  rate 
of  ten  per  cent,  a  year  upon  the  amount  found  due  on  the 
bonds,  and  at  the  rate  of  six  per  cent,  a  year  upon  the  amount 
found  due  on  the  coupons,  including  the  costs  of  the  action."' 
In  a  late  case  the  supreme  court  of  the  United  States,  in 
passing  upon  this  question,  followed  the  settled  doctrine  of 
that  court,  in  construing  the  question  of  the  rate  of  interest  on 
coupons  on  bonds  legally  issued  under  the  constitution  and 
laws  of  Illinois,  that  after  their  maturity,  they  bear  interest  at 
the  rate  fixed  by  the  law  of  the  place  where  they  are  made  pay- 
able.' 

§  354.  Order  of  payment  of  conpons. — Payment  of  coupons 
should  generally  be  made  in  the  order  in  which  they  fall  due, 
and  it  is  doubtless  true  that  the  holder  may  in  equity  claim 
payment  in  this  order.  It  has  sometimes  been  asserted,  how- 
ever, that  a  holder  of  coupons  separated  from  the  bonds  should 
be  paid  before  the  bondholder,  because  that  would  be  the  order 
of  payment  if  the  bonds  and  coupons  were  held  by  the  same 
parties. 

The  questions  as  to  the  order  of  payment  usually  occur  when 
there  is  a  sale  of  the  property  of  the  corporation  under  mort- 
gage, and  the  assets  are  not  suflBcient  to  pay  all  the  debts,  and 
where  the  past  due  coupons  have  been  separated  from  the 
bonds  and  are  held  by  others  than  the  owners  of  the  bonds  to 
which  they  were,  once  attached.  In  such  cases  the  ordinary 
rule  between  debtor  and  creditor  is  reversed ;  the  holders  of 

'  Cromwell  v.  County  of  Sac,  96  IT.  Wade,  103  U.  S.  663;  Ohio  v.  Frank, 
S.  63.  See,  also,  Langston  v.  South  103  U.  S.  697;  Knox  Co.  v.  Aspen- 
Car.  E.  Co.,  2  S.  Car.  248;  Spencer  wall,  21  How.  539;  White  c.Vermont, 
V.  Pierce,  5  E.  I.  63.  etc.,  E.  E.  Co.,  21  How.  575 ;  Gelpcke 

'  Cairo  v.  Zane,  149  TJ.  S.  122 ;  Panav.  v.  Dubuque,  1  Wall.  175. 
Bowler,  107  U.   S.    529;    Walnut  v. 
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the  coupons  are  treated  simply  as  debtors  of  the  corporation, 
and  not  as  debtors  of  a  privileged  class  ;  the  coupons  and  bonds 
are  paid  pro  rata  or  pari  passu.'^ 

The  principle  was  applied  in  a  case  where,  upon  default  in 
payment  of  interest,  the  mortgage  on  railroad  property  pro- 
vided for  a  sale  and  payment  of  both  principal  and  interest, 
although  the  bonds  at  the  time  of  sale  had  many  years  to  run 
before  they  matured.  Coupons  and  bonds  were  paid  alike,  no 
distinction  being  made.° 

Where  the  president  of  a  railroad  paid  the  coupons  matur- 
ing on  its  bonds  at  the  office  of  the  company,  with  the  under- 
standing that  they  were  not  to  be  extinguished,  but  to  be  held 
by  him  in  lieu  of  those  who  presented  them,  in  a  distribution 
of  the  proceeds  of  a  sale  of  mortgaged  property  securing  the 
bonds,  it  was  held  by  the  supreme  court  of  Massachusetts  that 
the  president  was  allowed  the  amount  of  the  coupons  paid  by 
him,  with  interest,  against  a  surplus  of  the  proceeds  of  sale  re- 
maining after  a  full  satisfaction  of  the  claims  of  all  other 
creditors.' 

Coupons  severed  from  negotiable  bonds  are  ,not  entitled  to 
priority  of  payment  over  the  principal  of  the  bonds  or  coupons 
subsequently  maturing  unless  the  mortgage  expressly  provides 
for  such  priority.* 

Sometimes  the  question  arises  whether  the  transaction,  when 
coupons  are  paid,  amounts  to  payment  or  is  a  mere  purchase, 
by  which  they  are  kept  alive  for  the  benefit  of  the  purchaser, 
and  this  depends  upon  the  circumstances  of  the  particular  case. 
Thus,  where  the  party  paying  does  it  under  agreement  of  the 
obligor  of  the  bond  advancing  the  money  and  holding  the 
coupons  as  security,  but  without  the  consent  of  the  holder,  the 
security  for  the  coupon  is  not  kept  alive  as  against  the  bond- 
holder.    On  the  other  hand,  where  the  party  undertakes  to 

'  Miller  v.  Rutland  &  Washington  ^  Dunham  v.  Cincinnati  and  Penna. 

R.  R.  Co.,  40  Vt.  399 ;  Sewall  v.  Brain-  R.  R.  Co.,  1  Wall.  254. 

ard,  38  Vt.  364 ;  State  v.  Spartanburg  '  Haven  v.   Grand  Junction  R.  R. 

R.  Co.,  8  So.  Car.  129.  But  see  Stevens  Co.,  109  Mass.  88. 

V.  New  York,  etc.,  R.  Co.,  13  Blatch.  'Dunham   v.    Cincinnati    Railroad 

412.  Co.,  1  Wall.  254. 
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purchase  for  his  own  use,  and  does  so  purchase,  he  stands  on 
the  same  footing  as  the  original  holder.' 

In  a  late  case  in  the  supreme  court,  Mr.  Justice  Lamar  said  : 
"The  case  of  Ketchum  v.  Duncan>  clearly  settles  the  proposi- 
tion that  in  such  a  matter  as  this,  the  question,  as  between 
payment  and  purchase,  is  one  of  fact  rather  than  one  of  law  to 
be  settled  by  the  evidence,  largely  presumptive,  generally  in  a 
case.     It  is  a  question  of  the  intention  of  the  parties." ' 

1  Ketchum  v.  Duncan,  96  IT.  S.  659.  peake,  etc.,  E.  Co.,  32  Md.  501 ;  Lloyd 

*Wood  o.  Guarantee  Trust  &  Safe  v.  Wagner,  93  Ky:  644,  21   S.  W.  R. 

Deposit  Co.,  128  U.  S.  416.    See,  also,  334;  Fidelity,  etc.,  Co.  v.  West,  etc.. 

Union  Trust  Co.  v.  Monticello,  etc.,  R.  Co.,  138  Pa.  St.  494,  21  Atl.  E.  21; 

R.  Co.,  63  N.  Y.  311 ;  Com.  v.  Chesa-  2  Elliott  R.  R.,  §  487. 
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on  warrants.  a  warrant  or  order. 

§  355.  Power  to  issue  warrants. — A  municipal  warrant  or 
order  is  an  instrument  generally  in  the  form  of  a  bill  of  ex- 
change or  order  drawn  by  an  officer  of  a  rnunicipality  upon  its 
treasurer,  directing  him  to  pay  an  amount  of  money  specified 
therein  to  the  person  named,  or  his  order,  or  to  bearer.  The 
power  to  issue  warrants,  and  the  mode  in  which  it  is  to  be  ex- 
ercised are  usually  prescribed  by  charter  or  statute.  The 
supreme  court  of  the  United  States  has  declared  that  they  are 
vouchers  for  money  due,  certificates  of  indebtedness  for  serv- 
ices rendered,  or  for  property  furnished  for  the  use  of  the  city, 
orders  or  drafts  drawn  by  one  city  officer  upon  another  or 
any  other  device  of  the  kind  used  for  liquidating  the  amount 
legitimately  due  the  public  creditors ;  and  are,  of  course,  nec- 
essary instruments  for  carrying  on  the  machinery  of  municipal 
administration  and  for  anticipating  the  collection  of  taxes,  out 
of  which  they  must  be  paid.' 

>  Mayor  v.  Ray,  19  Wall.  468. 
(400) 
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The  power  to  issue  such  warrants  or  orders  may,  where  not 
expressly  conferred  or  denied,  be  implied  as  incidental  to  car- 
rying out  the  objects  of  a  municipal  or  public  corporation.' 

Warrants  issued  by  a  board  of  county  commissioners  for-  a 
purpose  not  within  their  jurisdiction  are  void  and  do  not  bind 
the  county.* 

County  warrants  issued  for  the  purpose  of  erecting  a  county 
court-house  in  the  state  of  Nebraska  are  void  where  their  issue 
was  not  authorized  by  a  vote  of  the  qualified  electors  of  the 
county,  and  no  benefit  whatever  resulted  to  the  county  from 
the  issuing  of  such  warrants.' 

A  municipal  corporation  may  anticipate  the  revenues  of  the 
year  and  in  payment  of  a  debt,  whether  antecedent  or  one 
presently  contracted,  issue  time  warrants  payable  at  such  time 
during  the  current  year  as  the  revenues  may  reasonably  be  ex- 
pected to  be  collected.* 

§  356.  Form,  nature  and  mode  of  issue. — ^The  payment  of 
claims  against  municipalities  is  generally  made  by  means  of  a 
warrant  or  order  issued  by  the  proper  officers  upon  the  treas- 
urer in  favor  of  the  debtor.  These  warrants  or  orders  are  in 
the  ordinary  form  of  commercial  paper,  directing  the  payment 
to  debtor,  or  his  order,  or  to  bearer.  While  these  warrants  or 
orders  have  the  form  of  commercial  paper,  they  do  not  possess 
the  qualities  of  such  paper.  They  are  regarded  as  orders  of 
the  corporation  on  itself,  and,  in  substance,  the  mere  promise 
of  the  municipality  to  pay  the  amount  specified,  and  they  are 
liable  to  all  the  equities  existing,  or  attaching  to  the  original 
transaction.     To  be  valid,  such  warrants  or  orders  must  be 

'  Comrs.  of  Shawnee  County  v.  Car-  ings  Bank,  28  Kan.  390 ;  City  of  Wy- 

ter,  2  Kan.  115;  Mayor  v.  Bay,  19  andotte  b.  Zeitz,  21  Kan.  649.    It  has 

Wall.  468,  477.  been  held  that  a  warrant  drawn  upon 

'  Oakley  v.  Valley  Co.,  40  Neb.  900 ;  the  general  fund  in  one  year  may  be 

Walsh  V.  Eogers,  15  Neb.  309.  received  in  payment  of  taxes  for  a 

' Brown  B.  Comrs.  of  Sherman  Co.,  subsequent  year.    Western,  etc.,  Co. 

5  Fed.  E.  274.    See,    also,  Long  ».  •».  Lane,  7  S.  Dak.  599,65N.  W.  E.  17; 

Boone  County,  32  Iowa  181;  Hooper  Eeynolds  v.  Norman,  114  Mo.  509,  21 

V.  Ely,  46  Mo.  605.  S.  W.  E.  845. 

*City  of  Burrton  v.  Harvey  Co.  Sav- 
MuN.  Sb.— 26 
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drawn  and  signed  by  the  proper  officials,  and  such  authority- 
can  not  be  delegated.' 

Statutes  prescribing  the  form  in  which  warrants  are  to  be 
drawn  are  merely  directory.  If  they  contain  the  words 
prescribed  by  the  statute,  it  has  been  held  that  additional 
words  will  not  necessarily  destroy  their  effect.'' 

The  duties  and  powers  of  the  officers  of  the  municipal  cor- 
poration are  prescribed  by  statute,  and  every  person  dealing 
with  them  as  such  may  know,  and  is  charged  with  a  knowledge 
of  the  nature  of  these  duties  and  the  extent  of  these  powers ; 
and  the  want  of  corporate  power,  or  the  want  of  authority  in 
the  municipal  officers,  can  not  be  supplied  by  their  unauthor- 
ized action  or  representation .  Warrants  drawn  by  the  proper 
officers  of  a  municipal  corporation  on  the  treasurer  thereof  are 
not  bills  of  exchange,  but  are,  in  legal  effect,  the  promissory 
notes  of  the  corporation.' 

Where  the  laws  make  it  the  duty  of  an  officer  to  issue  a  war- 
rant, he  has  no  discretion  in  the  matter ;  the  act  is  purely  a 
ministerial  duty.  Thus,  it  has  been  held  that  where  the  coun- 
ty supervisors  have  power  to  order  the  issue  of  warrants,  the 
county  auditor  can  not  refuse  to  draw  a  warrant,  when  ordered 
to  do  so,  because  there  is  no  money  in  the  treasury,  nor  be- 
cause the  order  does  not  state  the  fund  upon  which  the  war- 
rant is  to  be  drawn,  or  because  the  person  in  whose  favor  it  is 
ordered  drawn  has  committed  a  fraud  upon  the  county.  But 
he  may  refuse  to  issue  warrants  which  are  void  on  their  face.' 

^Hubbard  v.  Town  of  Lyndon,  28  *  Campbell  w.  County  of  Polk,  3  Iowa 

Wis.  674;  Gilstrap  v.  St.  Loais,  etc.,  467;  Comrs.  of  Shawnee  Co. ».  Carter, 

E.  R.  Co.,  50  Mo.  491;  Saline  County  2  Kan.  115;  Trustees  of  Paris  Tp.  v. 

B.Wilson,  61  Mo.  237;   Fairchilds  v.  Cherry,   8  Ohio  St.   565;   Merkel  v. 

Ogdensburgh,  etc.,  R.  R.  Co.,  15  N.Y.  Berks  Co.,  81>^  Pa.  St.  505;  Babcock 

337 ;  Newgass  v.  City  of  New  Orleans,  v.  Goodrich,  47  Cal.   488.   See,  also, 

42  La.   Ann.   163 ;    Dennis  v.  Table  Merrill  on  Mandamus,  §  105 ;  Evans 

Mountain  Water  Co.,  10  Cal.  369.  ».   McCarthy,  42  Kan.  426;   State  v. 

^Burton  v.  Harvey  County  Savings  Clinton,   28  La.  Ann.   47.  But  there 

Bank,  28  Kan.  390 ;    Young  v.  Cam-  is    conflict  as  to  whether    he    must 

den  Co.,  19  Mo.  309.  issue  a  warrant  where  there  are  no 

^  Clark  V.  City  of  Des  Moines,  19  funds.  See  Gilbert  v.  Moody,  2  Idaho 

Iowa  199 ;  Fairchilds  v.  Ogdensburgh,  747, 25  Pac.R.  1092 ;  People  v.  Tremain, 

etc.,R.R.  Co.,  15  N.Y.  337;  Miller  v.  29  Barb.  96;  State  v.  Jurmel,  SO  La. 

Thomson,  3  Man.  &  Gr.  576.  Ann.  339;    Carr  v.  State,  127  Ind.  204. 
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Where  the  law  makes  it  the  duty  of  the  county  auditor  at  a 
certain  time  to  draw  his  warrant  on  the  county  treasurer,  it  is 
his  duty  to  do  it  without  waiting  for  request  from  the  person 
entitled  to  it.' 

But  under  the  statute  of  Mississippi,  requiring  an  order  of 
the  board  of  supervisors  allowing  a  claim  against  the  county  to 
be  entered  on  the  minutes,  specifying  the  amount  allowed,  the 
page,  and  the  section  of  the  law  under  which  the  allowance  is 
made,  etc.,  and  the  clerk  to  issue  a  warrant  for  the  amount,  it 
has  been  held  that  the  clerk  was  justified  in  refusing  to  issue 
such  warrant  where  the  order  failed  to  state  the  names  of  the 
parties  and  the  section  of  the  law,  as  required  by  the  statute.* 

It  has  been  held  in  Indiana  that,  in  drawing  warrants  upon 
the  county  treasurer  for  the  several  funds  in  his  hands,  appor- 
tioned to  the  several  townships,  the  county  auditor  does  not 
act  as  the  agent  of  the  county,  but  as  a  governmental  agent 
for  the  benefit  of  the  townships,  and,  not  being  drawn  to  sat- 
isfy a  county  or  corporate  obligation,  they  create  no  liability 
against  the  county.' 

The  supreme  court  of  the  United  States  has  held  that  where 
warrants  on  a  county  treasurer  are  required  by  statute  to  be 
sealed  with  the  county  seal,  no  warrant  is  a  genuine  county 
warrant  unless  it  bears  the  impress  of  the  county  seal.' 

A  warrant  is  not  "issued,"  within  the  meaning  of  the  Kan- 
sas statute  of  1889,  until  it  has  been  delivered.' 

§  357.  Negotiability  of  warrants. — Municipal  bonds,  as 
stated  in  the  previous  chapter,  are  clothed  with  all  the  at- 
tributes of  commercial  paper,  pass  by  delivery  or  indorsement, 
and  are  not  subject  to  equities,  where  the  power  to  issue  them 
exists,  in  the  hands  of  bona  fide  holders  for  value  before  due, 
without  notice.  But  warrants  or  orders  issued  by  cities,  towns, 
counties  or  school  districts  for  ordinary  municipal  expenses 

'  Wilson  V.  Neal,  23  Fed.  E.  129.  See,  also,  Springer  v.  County  of  Clay, 

'Lands.  Alien,  65  Miss.  455,  4  So.  35  Iowa 241;  Hefflemans. Pennington 

E.  117.  County,  3  S.  Dak.  162,  52  N.  W.  E.  851. 

'Vigo  Tp.  V.  Board,  etc.,  of  Knox  ^ State  v.  Pierce,  52  Kan.  521,  36 

Co.,  Ill  Ind.  170,  12  N.  E.  R.  305.  Pac.  E.  19. 

*Smeltzer  o.  White,   92  U.  S.  390. 
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are  not  intended  to  have  the  qualities  of  commercial  paper,  but 
are  instruments  authorized  for  convenient  use  in  conducting 
the  current  and  ordinary  business  of  such  municipalities,  and 
as  a  means  of  anticipating  their  ordinary  revenue.  It  would 
overwhelm  municipalities  with  ruin  to  hold  that  such  warrants 
or  orders  have  the  qualities  of  negotiable  paper,  especially  that 
quality  which  protects  an  innocent  holder  for  value  from  de- 
fenses of  which  he  has  no  notice,  actual  or  constructive.  All 
holders  of  such  warrants  or  orders,  even  when  payable  to  or- 
der or  bearer,  stand  in  the  shoes  of  the  payee,  and  their  rights 
and  remedies  are  often  essentially  different  from  those  of  the 
holders  of  authorized  negotiable  municipal  bonds.  Such  is 
the  sound  doctrine,  and  such  is  the  doctrine  of  the  authorities 
almost  without  exception.' 

The  supreme  court  of  the  United  States,  in  an  important 
case,  involving  the  implied  power  to  issue  such  securities, 
speaking  by  Mr.  Justice  Miller,  declared  :  "  The  power  to  issue 
such  obligations,  and  thus  irretrievably  to  entail  upon  coun- 
ties, parishes  and  townships  a  burden  for  which,  perhaps, 
they  have  received  no  just  consideration,  opens  the  doors  to 
immense  frauds  on  the  part  of  petty  officials  and  scheming 
speculators.  It  seems  to  us  to  be  a  question  quite  distinct 
from  that  of  incurring  indebtedness  for  improvements  actually 
authorized  and  undertaken,  the  justice  and  validity  of  which 
may  always  be  inquired  into.  It  is  a  power  which  ought  not 
to  be  implied  from  the  mere  authority  to  make  such  improve- 
ments. It  is  one  thing  for  county  or  parish  trustees  to  have 
the  power  to  incur  obligations  for  work  actually  done  in  be- 
half of  the  city  or  parish,  and  to  give  proper  vouchers  there- 
for, and  a  totally  different  thing  to  have  the  power  of  issuing 

'  Bardsley  v.  Sternberg  18  Wash.  Liberty,  46  Me.  457 ;  Andover  v.  Graf- 
612,  49  Pac.  R.  499;  WestPhila.,  etc.,  ton,  7  N.  H.  298;  Great  Falls  Bank 
Co.  u.Cityof01ympia(Wash.),52Pac.  ■».  Farmington,  41  N.  H.  32;  Hill  v. 
E.  1015 ;  Emery  v.  Mariaville,  56  Me.  City  of  Memphis,  134  U.  S.  198,  204, 
315;  Shirk  v.  Pulaski  Co.,  4  Dillon  10  Sup.  Ct.  R.  562;  Smith  v.  Inhabi- 
209 ;  Clark  v.  Des  Moines,  19  la.  199 ;  tants  of  Cheshire,  13-  Gray  318 ;  Van 
Clark  V.  Polk  Co.,  19  la.  248;  Matthis  Akin  v.  Dunn  (Mich.),  75  N.  "W.  R. 
V.  Cameron,  62  Mo.  504;  People  v.  938;  Bank  of  Santa  Cruz  Co.  v.  Bart- 
Board,    11    Cal.    170;    Sturtevant   v.  lett,  78  Cal.  301,  20  Pac.  R.  682. 
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unimpeachable  paper  obligations,  which  may  be  multiplied  to 
an  indefinite  extent.  It  would  be  an  anomaly  justly  to  be  de- 
precated for  all  our  limited  territorial  boards,  charged  with 
certain  objects  of  necessary  local  administration,  to  become  the 
fountains  of  commercial  issue,  capable  of  floating  about  in  the 
financial  whirlpools  of  our  great  cities."  ' 

§  358.  The  same  subject — Illustrations. — ^The  law  relating 
to  this  subject  was  fully  considered  and  discussed  by  the  su- 
preme court  in  the  case  of  the  Mayor  of  Nashville  v.  Ray.^ 

That  case  involved  the  validity  of  certain  city  warrants  or 
certificates  of  indebtedness.  The  court,  speaking  through  Mr. 
Justice  Bradley,  said:  "Vouchers  for  money  due,  certificates 
of  indebtedness  for  services  rendered,  or  for  property  furnished 
for  the  uses  of  the  city,  orders  or  drafts  drawn  by  one  city  ofii- 
cer  upon  another,  or  any  other  device  of  the  kind  used  for 
liquidating  the  amounts  legitimately  due  to  public  creditors, 
are,  of  course,  necessary  instruments  for  carrying  on  the  ma- 
chinery of  municipal  administration,  and  for  anticipating  the 
collection  of  taxes.  But  to  invest  such  documents  with  the 
character  and  instruments  of  commercial  paper,  so  as  to  render 
them  in  the  hands  of  bona  fide  holders  absolute  obligations  to 
pay,  however  irregularly  or  fraudulently  issued,  is  an  abuse  of 
their  true  character  and  purpose."  And  again:  "Every 
holder  of  a  city  order  or  certificate  knows  that,  to  be  valid  and 
genuine  at  all,  it  must  have  been  issued  as  a  voucher  for  city 
indebtedness.  It  could  not  be  lawfully  issued  for  any  other 
purpose.  He  must  take  it,  therefore,  subject  to  the  risk  that 
it  has  been  lawfully  and  properly  issued.  His  claim  to  be  a 
bona  fide  holder  will  always  be  subject  to  this  qualification. 
The  face  of  the  paper  itself  is  notice  to  him  that  its  validity 
depends  upon  the  regularity  of  its  issue.  The  ofiicers  of  the 
city  have  no  authority  to  issue  it  for  any  illegal  or  improper 
purpose,  and  their  acts  can  not  create  an  estoppel  against  the 
the  city  itself,  its  tax-payers  or  people.     Persons  receiving  it 

'  Police   Jury  v.  Britton,  15  Wall.       'The  Mayor  v.  Eay,  19  Wall.  468. 
566.  See,  also,  Flagg  v.  Parish,  etc.,  27 
La.  Ann.  319. 
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from  them  know  whether  it  was  issued,  and  whether  they  re- 
ceived it,  for  a  proper  purpose  and  a  proper  consideration.  Of 
course  they  are  affected  by  the  absence  of  these  essential  ingre- 
dients ;  and  all  subsequent  holders  take  cwm  onere.  and  are  af- 
fected by  the  same  defect." 

A  case  arose  in  the  supreme  court  of  the  United  States  in 
1880,  from  the  state  of  Arkansas,  involving  the  validity  of  cer- 
tain county  warrants,  which  were  drawn  by  the  clerk  of  the 
county  upon  its  treasurer,  in  favor  of  one  Frank  Gallagher, 
and  transferred  by  him  to  Charles  L.  Wall,  the  plaintiff  in  the 
action.  The  following  is  a  copy  of  one  of  them.  The  others 
were  of  like  tenor  and  effect,  though  some  of  them  were  for 
only  twenty  dollars : 

"$50.  No.  804. 

' '  The  treasurer  of  the  county  of  Monroe  will  pay  to  Frank 
Gallagher,  or  bearer,  the  sum  of  fifty  dollars,  out  of  any  money 
in  the  treasury  for  general  county  purposes  and  not  otherwise 
appropriated. 

"Given  under  my  hand  at  office,  in  Clarendon,  Ark.,  this 
15th  day  of  September,  1875.  W.  S.  Dunlap,  Clerk." 

The  court  held  that  the  warrants,  being  in  form  negotiable, 
are  transferable  by  delivery  so  far  as  to  authorize  the  holder  to 
demand  payment  of  them  and  to  maintain,  in  his  own  name, 
an  action  upon  them.  But  they  are  not  negotiable  instru- 
ments in  the  sense  of  the  law  merchant,  so  that,  when  held  by  a 
bona  fide  purchaser,  evidence  of  their  invalidity  or  defenses 
avjailable  against  the  original  payee  would  be  excluded.  The 
transferree  takes  them  subject  to  all  legal  and  equitable  de- 
fenses which  exist  to  them,  in  the  hands  of  such  payee. 
"There  has  been,"  said  Mr.  Justice  Field,  "a  great  number 
of  decisions  in  the  courts  of  the  several  states  upon  instru- 
ments of  this  kind,  and  there  is  little  diversity  of  opinion 
respecting  their  character.  All  the  courts  agree  that  the  in- 
struments are  mere  prima  facie  and  not  conclusive  evidence  of 
the  validity  of  the  allowed  claims  against  the  county  by  which 
they  were  issued.  The  county  is  not  estopped  from  question- 
ing the  legality  of  the  claim  ;    and  when  this  is  conceded,  the 
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instruments  conclude  nothing  as  to  other  demands  between 
the  parties." ' 

Certificates  of  indebtedness  issued  by  the  District  of  Colum- 
bia, called  sewer  certificates,  were  held  by  the  supreme  court 
of  the  United  States  to  be,  in  no  sense,  money,  or  the  equiva- 
lent of  money,  and  to  have  no  validity  unless  issued  for  a 
purpose  authorized  by  law,  and  not  to  have  the  character  of 
commercial  paper  so  as  to  render  them,  when  fraudulently 
issued,  valid  in  the  hands  of  bona  fide  holders.^ 

Warrants  or  orders  drawn  by  one  municipal  ofiicer  upon 
another  in  the  disbursement  of  the  funds  of  the  municipality 
and  payment  of  its  indebtedness  are  not  regarded  as  com- 
mercial or  negotiable  paper,  cutting  off  equities  against  the 
corporation.  Hence,  a  county  order  does  not  possess  the  es- 
sential qualities  of  commercial  paper.  When  countersigned 
and  registered  by  the  treasurer,  it  is  at  once  due  without  pre- 
sentment, and  whether  assigned  or  not  is  always  open  to  any 
defense  proper  against  the  original  payee.' 

§  359.  Presentment  of  warrants  for  payment. — The  supreme 
court  of  Maine  has  held  that  it  is  essential  that  a  warrant 
should  be  presented  for  payment,  and  payment  refused  and 
notice  of  dishonor  given  before  an  action  can  be  maintained 
upon  it.  Chief  Justice  Mellen,  in  delivering  the  opinion  of 
the  court,  said:  "Persons  transacting  business  according  to 
an  established  and  well-known  usage  are  presumed  to  assent 
to  such  usage,  and  contract  in  reference  to  it.  Now  it  is 
universally  understood  that  selectmen,  who  draw  an  order  on 
behalf  of  their  town  in  favor  of  their  creditors,  have  not  the 
funds  of  the  town  in  their  hands,  but  they  are  in  the  possession 
of  the  treasurer.  When  any  creditor  of  a  town  receives  an 
order  on  the  treasurer  for  the  amount  due  him  he  must  be 

'  Wall  V.  County  of  Monroe,   103  U.  Dana  v.  San  Francisco,  19  Cal.  486 ; 

S.  74;  Ouachita  Co.  c.Walcott,  103  U.  People u.  Board,  etc.,  of  Eldorado  Co., 

S.  569.  11   Cal.   175;   Clark  v.  Polk   Co.,   19 

^District  of    Columbia  v.  Cornell,  Iowa 248;  Clark d.  City  of  Des  Moines, 

130U.  S.  655.  19   Iowa   199;    Hyde   v.  County   of 

'The  People  v.   Johnson,   100  III.  Franklin,  27  Vt.  185. 
537;  The  Mayor  v.  Eay,  19  Wall.  468; 
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considered  as  understanding  these  facts,  and  assenting  to  this 
mode  of  receiving  payment,  and  as  accepting  an  order  under 
an  implied  engagement  to  conform  to  the  established  usage, 
and  present  the  order  to  the  treasurer  for  payment.  Good 
faith  requires  him  to  do  this,  and  the  law  considers  him  as 
promising  so  to  do.  If,  on  presenting  the  order,  payment  be 
refused,  the  town  which  drew  the  order  on  itself  must  be  an- 
swerable instanter,  for  the  reason  before  assigned.  But  no 
sound  reason  can  be  given  why  a  town  should  be  subjected  to 
the  perplexity  and  costs  of  an  action,  before  the  payee  of  an 
order  will  give  himself  the  trouble  to  do  his  duty  and  request 
payment  of  the  money  due  him,  according  to  the  terms  of  it.'" 

An  action  can  not  be  maintained  on  warrants  drawn  on  a 
municipal  treasurer,  without  allegation  and  proof  of  their 
presentment  to  him,  or  facts  which  will  excuse  the  presenta- 
tion." 

The  supreme  court  of  the  United  States  has  held  that  where 
the  statute  required  that  warrants  not  presented  after  due 
notice  shall  no  longer  exist  as  debts  against  the  county,  a 
failure  to  present  them  after  such  notice  constitutes  a  good 
defense  to  them.' 

But  it  has  been  held  in  New  York  that  a  corporation  will 
not  be  discharged  from  liability  by  the  omission  to  make  pre- 
sentment, if  it  can  be  shown  that  it  has  neither  suffered  nor 
can  suffer  any  injury  from  the  omission.' 

§  360.   As  to  the  liability  of  an  indorser  on  warrants. — The 

supreme  court  of  New  York  has  held  that  warrants  or  orders 
of  a  municipal  corporation  for  the  unconditional  payment  of 
money  to  a  person  named,  or  order,  or  to  bearer,  have  the 

'Varner  v.   Nobleborough,   2    Me.  'County  of    Ouachita  v.    Wolcott, 

121;    Benson  v.  Carmel,  8  Me.  110;  103  U.  S.  559. 

Willey  ■!).  Greenfield,  30  Me.  452.  *Kelley  v.   Mayor  of  Brooklyn,  4 

*City    of    Central   v.    Wilcoxen,  8  Hill  (N.  Y.)  263;    Commercial  Bank 

Colo.  566;  East  Union  Tp.  v.  Ryan,  v.  Hughes,    17    Wend.    (N.   Y.)   94; 

86  Pa.  St.  459.     See,  also,  City  of  Pe-  Harker  v.  Anderson,  21   Wend.  373. 

kin  V.  Eeynolds,  31  111.  529,  83  Am.  See,  also,  Fairchild  v.  Ogdensburgh, 

Dec.  244 ;  Dalrymple  v.  Town  of  Whit-  etc.,  R.  Co.,  15  N.  Y.  337 ;    Tiedeman 

ingham,  26  Vt.  346.  Commerc.  Paper,  §  128. 
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character  of  negotiable  paper,  so  far  at  least  as  to  render 
parties  indorsing  them  liable  as  indorsers.' 

In  California  it  has  been  held  that  where  a  warrant  is  re- 
garded as  a  mere  voucher,  the  transferree  is  not  an  indorser, 
in  the  commercial  sense  of  the  word,  and  not  liable  as  such, 
but  that  in  case  the  warrant  was  not  valid  according  to  its  pur- 
port, he  would  be  liable  to  return  the  consideration/ 

So,  it  has  been  held  in  California  that  a  county  warrant  has 
not  the  qualities  of  a  negotiable  paper,  and  the  plaintiff  stands 
in  the  shoes  of  his  assignor,  the  original  holder.' 

The  supreme  court  of  Illinois  has  held  that  notwithstanding 
warrants  are  not  negotiable  when  they  are  negotiable  in  form, 
they  must  be  indorsed  to  clothe  the  assignee  with  a  legal 
title.* 

An  assignment  of  a  county  order,  however,  is  valid  to  pass 
the  legal  title  of  the  payee,  so  as  to  enable  the  assignee  to  sue 
in  his  own  name.' 

Where  a  municipal  corporation  is  indebted  to  a  party  and 
issues  to  him  a  warrant  therefor,  an  assignment  of  such  a  war- 
rant operates  as  an  equitable  transfer  of  the  indebtedness,  and 
this,  notwithstanding  from  some  technical  omission  the  war- 
rant itself  is  invalid. ° 

§  361.  Warrants  payable  out  of  a  particular  fund. — Where 
by  law  a  claim  is  against  a  particular  fund,  and  is  to  be  paid 
out  of  that  fund,  a  warrant  or  order  issued  for  such  purpose 
should  be  payable  out  of  such  fund.  When  warrants  or  or- 
ders are  drawn  payable  out  of  a  particular  fund,  they  create  no 
general  liability  against  the  municipality  upon  which  an  ac- 

'  Bull  V.  Simms,  23  N.Y.  570 ;  Hodges  Iowa  199 ;  Clark  v.  Polk  Co.,  19  Iowa 

V.  Schuler,  22  N.  Y.  114.  248;  Willey  v.  Inhabitants  of  Green- 

2  Keller  v.  Hicks,  22  Cal.  457 ;  Dana  field,  30  Me.  452 ;  Sturtevant  v.  Inhab- 

V.  City,  etc.,  of  San  Francisco,  19  Cal.  itants  of  Liberty,  46  Me.  457;  Emery 

486  ;Kreutzv.  Livingston,  15  Cal.  344.  v.   Mariaville,  56  Me.    815;  Town  of 

See  Smeltzert).  White,  92  U.S.  390.  Hackettstown     v.     Swackhamer,      8 

» Bank  of  Santa  Cruz  Co.  v.  Bartlett  Vroom  (N.  J.)  191 ;  Knapp  v.  Mayor, 

(Cal.),  78  Cal.  301,  20  Pac.  R.  682.  etc.,  of  Hoboken,   10  Vroom  (N.  J.) 

« Garvin  v.  Wiswell,  83111.  215.  394;  Mayor  v.  Ray,  19  Wall.  468. 

5 The  People  v.  Johnson,  100  111.  « School  Dist.  u.  Dudley,  28  Kan.  160. 
537 ;  Clark  v.  City  of  Des  Moines,  19 
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tion  may  be  maintained  by  tbe  bolder.  A  municipality  in 
sucb  cases  is  only  liable  for  tbe  proper  administration  of  the 
fund,  and  wben  tbat  is  exhausted  its  liability  to  the  holder 
ceases.' 

Thus,  a  warrant  or  order  containing  these  words,  "and 
charge  the  same  to  the  account  of  Union  Avenue,"  is  payable 
out  of  the  particular  fund  designated,  and  is  not  a  general 
liability  against  the  municipality.^ 

In  Missouri,  where  a  warrant  was  made  payable  out  of 
"  The  road  and  canal  fund,"  which  bad  ceased  to  be  available 
for  the  purpose  of  discharging  the  warrant,  having  been  di- 
verted from  the  county  by  legislative  enactment,  it  was  held 
that,  in  order  to  make  the  county  liable,  it  must  be  shown  that 
the  county  had  received  the  fund  and  applied  it  to  other  uses 
than  called  for  by  the  warrant.  The  diversion  of  the  fund  by 
the  legislature  created  no  liability  on  the  general  funds  of  the 
county.' 

In  the  case  of  Argenti  v.  San  Francisco,  where  the  warrants 
had  been  drawn  on  a  particular  fund,  the  court  declared  that 
they  can  not  be  regarded  as  bills  of  exchange  or  promissory 
jaotes.  The  designation  of  the  fund  was  not  intended  as  a 
mere  direction  to  the  treasurer,  and  such  was  not  its  legal  ef- 
fect. He  had  no  discretion  as  to  the  mode  or  means  of  pay- 
ment. He  was  required  to  pay  from  the  moneys  belonging  to 
the  fund  mentioned  in  the  warrants,  and  was  not  at  liberty  to 
resort  to  any  other  fund  for  that  purpose.  The  failure  to  pay 
them  did  not  alter  their  nature  or  so  change  their  legal  effect 
as  to  render  them  the  proper  subjects  of  an  action.* 

'  Bd.,  etc.,  of  Tippecanoe  Co.  v.  Cox,  that  such  a  warrant  may  be  made  pay- 

6  Ind.  403;  Campbell  v.  Polk  Co.,  49  able  in  gold.     Kenyon  v.  City  of  Spo- 

Mo.  214;  Boro  v.  Phillips  Co.,  4  Dil-  kane,  17  Wash.  57,  48  Pac.  R.  783. 

Ion  216;  Winston  c.  City  of  Spokane,  '^  Lake  «.  Trustees  of  Williamsburgh, 

12  Wash.  524,  41  Pac.  R.  888;  Wilson  4  Denio  (N.Y.)   520;  Cuyler  v.  Trus- 

■B.  City  of  Aberdeen  (Wash.),  52  Pac.  tees,   etc.,     of  Rochester,   12  Wend. 

R.  524;    McCullough    v.    Mayor,   23  165;    Steele  v.  Davis  Co.,  2  Greene 

Wend.  (N.  Y.)  458;  People  D.'Wood,  (la.)  469. 

71  N.  Y.  371 ;  Diggs  v.  Lobsitz,  4  Okla.  *  Ktngsberry  ».Pettis  County,  48  Mo. 

232,  43  Pac.  R.  1069 ;  Argenti  v.  San  209. 

Francisco,  16  Cal.  255.   But  see  Minor  *  Argenti  v.  San  Francisco,  16  Cal. 

V.  Loggins,  14  Tex.  Civ.  App.  15,  37  S.  255 ;  Martin  v.  San  Francisco,  16  Cal. 

W.  R.  1086.  It  has  been  held,  however,  285. 
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The  charter  of  the  city  of  Denver  divides  sewers  into  three 
classes — public,  district  and  private — and  provides  that  the 
cost  of  public  sewers  shall  be  met  by  an  appropriation  out  of 
the  public  revenue.  The  only  provision  made  for  the  payment 
of  the  cost  of  district  sewers  is  by  special  assessments  against 
the  lots  of  the  district,  to  be  collected  as  other  taxes.  It  also 
requires  a  warrant  drawn  by  the  city  authorities  to  specify  on 
what  funds  they  are  payable.  It  was  held  that,  on  the  pre- 
sumption that  ofHcers  do  their  duty,  a  warrant  not  expressed 
as  payable  out  of  the  public  sewer  fund,  but  "out  of  the  Twen- 
tieth-street sewer  fund,  on  account  of  the  Twentieth-street  sewer 
cont.,"  is  drawn  on  a  particular  district  fund,  and  that  the 
city  could  not  be  sued  thereon  without  an  allegation  that  there 
was  money  in  that  fund  to  pay  it.' 

But  the  city  may  be  liable  where  it  negligently  fails  to  cre- 
ate or  collect  the  special  fund  to  pay  a  warrant  as  it  is  required 
to  do.' 

And  it  has  been  held  that  a  city  treasurer  may  be  compelled 
to  pay  part  of  a  warrant  drawn  against  a  particular  fund,  al- 
though there  is  not  money  enough  therein  at  the  time  to  pay 
the  whole  of  it.' 

§  362.  The  same  subject — Illustrations. — In  1858  the  legis- 
lature of  Louisiana  adopted  a  system  of  drainage  for  the  city  of 
New  Orleans,  the  work  to  be  controlled  by  commissioners,  and 
the  expense  to  be  defrayed  by  assessments  on  the  land  bene- 
fited. A  statute  abolished  the  boards  of  commissioners  and 
entrusted  the  control  of  the  work  to  the  board  of  administra- 
tors of  the  city.  The  assessments  collected  were  to  be  used 
only  as  a  drainage  fund,  and  the  expenses  paid  by  warrants 

'  Travelers'  Ins.  Co.  v.  City  of  Den-  v.  City  of  Seattle,  6  Wash.  315 ;  Steph- 

ver,    11   Colo.   434,   18  Pac.   E.   556.  ens  v.  City  of  Spokane,  11  Wash.  41, 

Compare  Lake    o.  Trustees  of  Will-  39  Pac.   E.   266;    Cloud  v.  Town    of 

iamsburgh,  4  Den.  520.  Sumas,  9  Wash.  399,  37  Pa.  305 ;  Mc- 

*  Denny  v.  City  of  Spokane,  79  Fed.  Ewan  v.  City  of  Spokane,  16  Wash. 

E.  719;Eeilly  v.  City  of  Albany,  112  212,  47  Pac.  E.  433;  Elliott  on  Eoads 

N.  Y.  30 ;  Bank  v.  Port  Townsend,  16  and  Streets,  436. 

Wash.  450;  Commercial  Nat.  Bank  «.  'Potter  v.  Black,  15  Wash.  186,  45 

City  of  Portland,  24  Ore.  188,  33  Pac.  Pac.  E.  787.    See,  also,  Cloud  v.  Law- 

E.  532.     But  see  and  compare  Soule  rence,  12  Wash.  163. 
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payable  therefrom.  A  constitutional  amendment  taking  effect 
afterwards  prohibited  the  city  from  increasing  its  indebted- 
ness, but  allowed  the  increase  of  the  debt  of  the  drainage  fund. 
Warrants  to  complainants  were  drawn  on  the  drainage  fund 
after  the  adoption  of  said  amendment.  It  was  held  that  the 
city  could  not  be  made  liable  for  the  amount  of  the  warrants  as 
a  municipal  corporation,  for  management  of  the  drainage 
fund  whereby  a  deficit  occurred,  so  as  to  increase  its  general 
indebtedness.' 

The  same  rule,  it  was  held,  applied  to  warrants  issued  for  the 
purchase  of  machinery  authorized  by  a  statute  which  required 
payment  to  be  made  by  warrants  on  the  drainage  fund." 

But  there  is  a  distinction  between  warrants  which  are  drawn 
payable  out  of  a  particular  fund,  and  those  which  evidence 
general  corporate  liability,  but  are  directed  to  be  charged 
against  a  particular  account.  The  former  create  no  general 
liability  against  the  municipality,  while  the  latter  may  do  so.' 

In  Wisconsin  where  the  statute  conferred  no  authority  to 
create  separate  or  distinct  funds,  and  all  funds  that-  come  into 
the  treasury  are  treated  as  one  fund,  out  of  which  all  liabilities 
are  to  be  discharged,  according  to  the  order  in  which  they  are 
presented  to  the  treasurer,  an  order  payable  "  out  of  the  unap- 
propriated moneys  belonging  to  the  county  for  jail  purposes," 
was  held  not  to  be  payable  out  of  a  particular  fund.* 

A  city  council  can  not  divide  the  amount  levied  for  general 
city  purposes  into  separate  funds,  and  appropriate  it  for  the 
payment  of  warrants  issued  in  any  particular  year,  so  as  to  de- 
prive the  holder  of  warrants  on  the  general  fund,  issued  iii  the 
year  previous,  of  the  right  to  apply  the  same  to  the  payment  of 
his  city  taxes. ° 

Where  void  city  warrants  are  ratified  by  a  vote  of  the  peo- 
ple, the  city  council  can  not  provide  for  their  payment  out  of 

'Peake  v.  City  of  New  Orleans,  38  etc.,  of  Brooklyn,  4  Hill  263;   Pease 

Fed.  R.  779.  v.  Inhabitants  of  Cornish,  19  Me.  191. 

"^  Peake  v.  City  of  New  Orleans,  38  *  Montague  v.  Horton,  12  Wis.  688. 

Fed.  R.  779.  =  "Western  Town  Lot  Co.  v.  Lane, 

'Clark  ■».  City  of  Des  Moines,  19  7  S.  Dak.  599,  62  N.  W.  E,  982,  65  N. 

Iowa  198.   See,  also,  Kelley  v.  Mayor,  W.  R.  17. 
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a  fund  other  than  that  on  which  they  are  drawn  without  cre- 
ating such  fund.' 

The  Nebraska  statute  requires  the  usual  levy  of  taxes  for 
county  purposes  to  be  made  upon  an  estimate  prepared  by  the 
board  of  county  commissioners.  Such  estimate  may,  if  neces- 
sary, include  outstanding  warrants  of  preceding  years  ;  but 
where  it  does  not,  the  fund  arising  from  the  levy  of  that  year 
can  not  be  legally  used  to  pay  the  warrants  of  preceding  years, 
at  least  until  all  of  the  expenditures  contemplated  by  the  yearly 
estimate  have  been  met.^ 

In  Oklahoma  city  warrants,  duly  registered  and  not  paid 
for  want  of  funds  but  afterwards  included  in  funding  bonds  is- 
sued under  the  act  of  March  8,  1895,  are  payable  only  out  of 
the  fund  realized  from  such  bonds.  Such  fund  is  a  special 
trust  fund  for  that  purpose  and  can  hot  be  diverted  therefrom, 
but  until  it  is  realized  payment  of  the  warrants  is  necessarily 
suspended.' 

§  363.    The  rule  in  respect  to  interest  on  warrants. — The 

rule  in  respect  to  interest  on  debts  against  municipal  corpora- 
tions does  not,  ordinarily,  differ  from  that  which  applies  to  in- 
dividuals.' 

In  Pennsylvania  and  Illinois  a  different  rule  obtains.  In 
those  states  debts  of  the  counties,  evidenced  by  warrants  or 
orders,  do  not  bear  interest,  unless  there  be  a '  special  agree- 
ment to  that  effect.' 

Under  the  Missouri  statute  providing  generally  that  credit- 
ors shall  be  allowed  interest  at  the  rate  of  six  per  cent,  per 
annum,  etc.,  it  was  held  that  county  warrants  draw  interest 
after  presentment  to  the  treasury  and  refusal  of  payment  by 
the  treasurer,  the  court  regarding  the  general  statute  as  to  in- 

1  La  France  Fire  Engine  Co.  v.  Da-  *  Langdon  v.  Town  of  Castleton,  30 

vis,  9  Wash.  600,  38  Pac.  R.  154.  Vt.  285;    Commissioners  v.  Keller,  6 

^ State  u.  Harvey,  12  Neb.  31 ;  State  Kan.  510;  Bobbins  ».  Lincoln  County 

V.  Bd.,  etc.,  of  Colfax  Co.,  10  Neb.  29.  Court,  3  Mo.  57.  ' 

But,  see,  Eidemiller   v.  City  of    Ta-  ^Allison  v.  Juniata  Co.,  50  Pa.  St. 

coma,  14  Wash.  376,  44  Pac.  R.  877.  351 ;  Madison  Co.  v.  Bartlett,  2  111.  67. 

'Diggs  V.  Lobsitz,  4  Okla.  232,43 
Pac.  R.  1059. 


414  MUNICIPAL    SECURITIES.  §  363 

terest  as  broad  enough  to  embrace  all  debtors,  counties  as  well 
as  individuals.' 

But  under  the  rulings  of  the  Illinois  courts,  as  we  have 
stated  in  a  previous  chapter,  coupons  for  interest  on  their 
bonds  do  not  bear  interest  until  demand  is  made  at  the  treas- 
ury of  the  municipality  on  the  ground  that  it  is  not  the  duty 
of  the  municipality  to  seek  its  creditors.* 

The  holder  of  a  warrant  can  not  recover  interest  thereon  after 
demand  and  non-payment  for  want  of  funds  under  the  statute 
of  Illinois.  And  the  fact  that  the  county  board  ordered  a 
certain  warrant  issued  with  the  interest  clause  can  not  be 
shown  by  parole  evidence.' 

But  in  Kansas  the  supreme  court  has  held  that  such  instru- 
ments are  negotiable  paper  and  are  entitled  to  draw  interest 
after  dishonor.' 

It  has  been  held  in  Pennsylvania  that  where  an  ordinance 
provides  for  interest  on  warrants  upon  which  payment  has 
been  refused  on  account  of  want  of  funds,  the  liability  of  the 
municipality  is  not  affected  by  the  repeal  of  the  ordinance.' 

The  general  doctrine  is  that  if  the  holder  retains  the  warrant 
after  a  refusal  to  pay  under  the  rulings  of  the  Pennsylvania 
court,  he  shows  an  intention  to  take  the  chance  of  funds  coming 
into  the  treasury,  and  to  accept  what  alone  the  treasurer  can 
pay,  and  that  is  the  face  alone  of  the  warrant  or  order.  And 
where  the  holder  sues  upon  the  warrants  or  orders  the  same 
rule  is  adopted.  The  holder  claims  in  court  what  the  treasurer 
would  have  paid  on  the  warrants  or  orders,  that  is  the  prin- 
cipal without  interest. ° 

'  Bobbins  v.  Lincoln  County  Court,  Board,  etc.,    of    Warren    County  v. 

3  Mo.  57 ;  State  v.  Trustees,  etc.,  Town  Klein,  51  Miss.  807 ;    Langdon  v.  Cas- 

of  Pacific,  61  Mo.  155.  tleton,  30  Vt.  285. 

'  City  of  Pekin  v.  Reynolds,  31  III.  *  Commissioners  v.  Keller,  6  Kan. 

629 ;  City  of  Chicago  v.  People,  56  111.  510.   See,  also,  State  v.  Pacific,  61  Mo. 

327 ;  People  v.  County  of  Tazewell,  22  155. 

111.  147 ;  Johnson  v.  County  of  Stark,  ^  City  of  Scranton  v.  Hyde  Park  Gas 

24  111.  75.  Co.,  102  Pa.  St.  382. 

'Hall  V.  Jackson  Co.,  95  111.  353.  «Dyer  v.  Covington  Tp.,  19  Pa.  St. 

See,  also,  City   of    Scranton  v.  Hyde  200;  Allison  v.  Juniata  Co.,  50  Pa.  St. 

Park  Gas  Co.,  102  Pa.  St.  382;  Camp  351. 
V.  Knox  County,  3  Lea  (Tenn.)  199; 
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In  Iowa  county  orders  or  warrants  draw  interest  from  the 
time  of  presentment.' 

In  New  York  a  city  issued  warrants  or  orders  on  its  treas- 
urer, payable  when  funds  should  be  collected  therefor  from 
certain  taxes,  with  interest.  The  funds  being  collected  the 
common  council  ordered  the  treasurer  to  notify  holders  of  war- 
rants, by  publication  in  the  official  paper,  to  present  the  same 
for  payment,  and  that  interest  should  cease  after  a  certain  date. 
It  did  not  appear  that  the  plaintiff  knew  of  such  publication, 
though  duly  made.  It  was  held  that  the  city  was  liable  for 
interest  on  the  warrants  owned  by  the  plaintiff  down  to  the 
time  of  their  presentation.' 

So,  it  has  been  held  that  the  holder  of  warrants  issued  after 
his  claim  for  which  they  are  issued  has  been  audited  is  entitled 
to  interest  from  the  time  the  claim  was  audited.' 

The  legal  rate  of  interest  at  the  time,  where  there  is  nothing 
to  the  contrary,  enters  into  the  contract  as  a  part  thereof,  and 
can  not  be  affected  by  a  subsequent  law  reducing  the  rate.* 

§  364.  Power  to  discount  warrants. — A  municipality  has  no 
power  to  discount  its  warrants  or  its  orders  to  its  creditors 
without  express  legislative  authority  so  as  to  make  them  equiv- 
alent to  cash,  nor  to  issue  warrants  or  orders  for  more  than 
the  amount  actually  due  the  claimant.  The  courts  have  held 
that  the  warrants  so  issued,  in  excess  of  the  amount,  are  void, 
and  the  holder  will  be  treated  only  as  the  equitable  assignee  of 
the  valid  legal  claim  of  the  payee.' 

The  court  held  in  Arkansas  that  a  warrant  was  void  for  the 
excess  beyond  the  amount  actually  due,  in  the  hands  of  a  bona 
fide  purchaser  for  value.  It  was  asserted  that  the  act  of  the 
county  court  in  auditing  and  adjusting  this  claim  was  binding 

'  Brown  v.  Board,  etc.,  of  Johnson        ^  Shirk  v.  Pulaski  Co.,  4  Dillon  209 

Co.,  1  Greene  (Iowa)  486.  Goyne  v.   Ashley  Co.,  31   Ark.  552 

2  Read  v.  City  of  Buffalo,  74  N.  Y.  Bauer  v.  Franklin  Co.,  51   Mo.  205 

463.  Foster  v.  Coleman,  10  Cal.  278;  Clark 

'  Smith  V.  City  of  Buffalo,  39  N.  Y.  v.  City  of  Des   Moines,  19  Iowa  199. 

Supp.  881.  See,  also,  Million  v.  Soule,  15  Wash. 

*  Union,  etc..  Trust  Co.  v.  Gelbach,  261,  46  Pac.  R.  234. 
36  Pac.  R.  467. 
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on  the  county,  the  county  court  having  issued  a  warrant  to 
a  creditor  for  a  larger  amount  than  was  actually  due  in  order 
that  from  its  market  value  the  creditor,  by  its  sale,  might  re- 
alize the  amount  that  was  due  upon  his  account.  But  the 
court  was  of  the  opinion  that  such  action  did  not  have  the 
force  of  a  judicial  judgment,  and  that  the  true  rule  upon  the  sub- 
ject was  that  while  in  the  absence  of  fraud  or  mistake,  and  within 
the  scope  of  their  powers,  the  action  of  the  county  court  in 
such  matters  was  binding,  yet  they  could  not  bind  the  county 
by  ordering  a  claim  to  be  paid  which  was  not  a  county  charge, 
or  by  allowing  more  than  the  statute  permits  by  discounting 
the  warrants.' 

The  supreme  court  of  the  state  of  Washington,  in  a  late  case, 
has  held  that  a  city  can  not  issue  its  warrant  at  a  discount  in 
payment  of  a  debt,  or  for  the  purpose  of  borrowing  money.* 

Justice  Anders,  in  delivering  the  opinion  of  the  court  ini  this 
case,  said:  "  It  is  contended,  however,  on  behalf  of  the  re- 
spondents, that,  inasmuch  as  the  city  had  power  to  borrow 
money,  it  had  the  power  to  discount  its  warrants  as  a  means  of 
raising  money,  as  a  necessary  implied  power.  But  we  are  un- 
able to  agree  with  counsel  in  this  view  of  the  law.  The  power 
to  borrow  money  was  expressly  conferred  upon  the  city  by  its 
charter,  but  it  was  also  provided  that  the  amount  borrowed, 
which  was  limited  to  a  certain  sum,  should  be  evidenced  by 
warrants  drawing  interest  at  a  fixed  rate  per  cent.  And, 
therefore,  nothing  was  left  to  implication.  Everything  per- 
taining to  the  power  granted  was  clearly  and  unmistakably  ex- 
pressed by  the  legislature.  It  is  also  insisted  that  the  city,  by 
paying  a  portion  of  the  discount  on  its  warrants,  in  accordance 
with  the  agreement  of  its  officers,  ratified  such  agreement,  and 
is  now  estopped  from  asserting  the  contrary.  But  we  are  con- 
'  strained  to  take  a  different  view  of  the  law,  and  to  hold  that 
an  illegal  contract  is  incapable  of  being  ratified  ;  and  the  fact 

'  Shirk  V.  Pulaski  Co.,  4  Dillon  209 ;  Wash.  442,  33  Pac.  R.  1063.  Approved 

Goyne  v.   Ashley  Co.,   31  Ark.  552;  and  followed  in  Million   u.  Soule,  15 

Commissioners  v.  Keller,  6  Kan.  510.  Wash.  261,  46  Pac.  R.  234,  where  it  is 

See,  also,  Board  v.  Heaston,  144  Ind.  also  held  that  this  can  not  be  donein- 

583,  and  authorities  there  cited.  directly  by  issuing  warrants  for  more 

'  Arnott    V.    City    of     Spokane,     6  than  the  amount  due. 
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that  counsel  for  appellant,  in  the  court  below,  admitted  that  the 
contract  was  thus  ratified,  can  not  avail  the  respondents  here, 
for  that  question  can  only  be  determined  by  reference  to  the 
law.  What  the  law  will  not  sanction  as  a  contract  can  not  be 
made  such  by  the  admissions  of  a  party  or  his  counsel.'" 

§  365.  Order  of  payment  of  warrants. — Municipal  warrants 
are  to  be  paid  in  the  order  in  which  they  are  drawn  or  pre- 
sented for  payment  in  the  absence  of  a  statute  providing  a 
different  mode  of  payment.  But  where  the  statute  prescribes 
the  mode  in  which  warrants  should  be  paid,  that  mode  or 
manner  must  be  strictly  followed.^ 

The  statute  of  Colorado  provided  that  county  warrants  or 
orders  not  taken  up  at  the  date  of  presentation  shall  be  en- 
titled to  preference  as  to  payment,  according  to  the  order  of 
time  in  which  they  may  be  presented  to  the  county  treasurer. 
The  supreme  court  of  Colorado,  in  construing  this  provision 
of  the  statute  held  that  the  county  treasurer  could  not  divert 
money,  raised  for  the  purpose  of  funding  warrants,  to  pay 
warrants  subsequently  issued  by  the  county  commissioners, 
under  the  provisions  of  the  act  of  the  legislature  of  1887, 
which  provided  that  where  there  was  no  money  to  meet  cur- 
rent expenses  the  board  may  draw  warrants  against  taxes 
which  have  been  levied,  to  the  extent  of  eighty  per  cent.,  to 
meet  current  expenses.' 

The  constitution  of  California  provides  that  no  county  shall 
incur  any  liability  or  indebtedness  in  any  manner,  or  for  any 
purpose,  exceeding   in  any  year  its  annual  income,  without 

'  Arnottv.  City  of  Spokane,  6  Wash.  v.  Campbell,  7  S.  D.  568,  64  N.  W.  R. 

442,  33  Pac.  R.  1063;  Polk  Co.  Savings  1125;   Shannon  v.  City  of  Huron,  69 

Bank  v.  State,  69  Iowa  24,  28  N.  W.  N.  W.  R.  598.    But  the  failure  of  the 

R.  416.  treasurer  to  register  a  warrant  will 

*La  France  Fire  Engine  Co.  o.  Da-  not  defeat  the  rights  of  the  holder 

vis,   9  Wash.  600,   38    Pac.  R.   154;  who  has  duly  presented  it  for  regis- 

Bardsley  v.  Sternberg,  52  Pac.  R.  251.  tration  and    payment.     Freeman  v. 

See,  also,  Kidemiller  v.  City  of    Ta-  Huron,  73  N.  W.  R.  260. 

coma,  14  Wash.  376,  44  Pac.  R.  877.  "People  v.  Austin,  11  Colo.  134,  17 

In  South  Dakota  they  are  payable  in  Pac.  R.  485. 
the  order  of  their  registration.    State 
MuN.  Sb.— 27 
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a  two-thirds  vote  of  the  electors.  The  county  government  act 
provides  that  claims  shall  be  paid,  "according  to  the  priority 
of  time  in  which  they  were  presented."  In  a  proceeding  for 
a  writ  of  mandamus  to  compel  the  county  treasurer  to  pay  cer- 
tain warrants,  it  was  shown  that  the  petitioner  had  a  warrant 
issued  on  a  valid  claim  that  there  was  money  enough  in  the 
fund  on  which  it  was  drawn  to  pay  it  and  all  other  warrants 
on  claims  accruing  during  that  fiscal  year.  But  the  treasurer 
refused  to  pay  the  warrant,  because  there  were  not  funds 
enough  for  them  and  outstanding  warrants  for  former  years 
previously  presented.  The  court  held  that  the  income  of  each 
year  must  be  used  to  pay  the  debt  of  that  year,  and  that  the 
county  government  act  must  apply  primarily  as  between  the 
warrants  of  any  given  year.' 

A  county  warrant  issued  after  the  constitutional  limit  of  in- 
debtedness has  been  reached  by  the  county,  which  is  general 
in  form,  and  does  not  purport  to  be  payable  from  any  partic- 
ular fund  or  out  of  the  revenues  from  the  taxes  of  any  speci- 
fied year,  is  not  a  valid  assignment  within  the  meaning  of 
article  11,  section  6,  of  the  constitution  of  the  state  of  Colo- 
rado." 

It  has  been  held  in  California  that  if  the  act  which  creates 
the  oflSce  of  county  treasurer  provides  that  warrants  drawn  On 
the  treasury  shall  be  paid  in  the  order  of  their  registration, 
such  order  of  payment  can  not  be  changed  by  the  county 
supervisors.' 

Under  the  act  of  March,  1850,  relating  to  county  treasurers 
in  California,  a  party  who  registers  his  warrants  becomes  a 
preferred  creditor,  and  is  entitled  to  be  paid  as  soon  as  there 
are  sufficient  funds  in  the  treasury  and  all  prior  warrants  are 
satisfied.* 

Under  the  constitution  of  California  and  the  county  govern- 
ment act,  providing  that  each  year's  revenues  must  pay  each 
year's  indebtedness,  the  board  of  supervisors,  after  issuing  a 

'  Shaw  V.  Statler,  74  Cal.  258, 15  Pac.  "  People  v.  May,  9  Colo.  404,  12  Pac. 
R.  833.   But  see  Eidemiller  ».  City  of    R.  838. 

Tacoma,  14  Wash.  376,  44  Pac.  R.  877.        '  Laforge  v.  Magee,  6  Cal.  285. 

'Taylor  v.  Brooks,  5  Cal.  332. 
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warrant  for  payment  of  work  completed  within  the  fiscal  year, 
can  not  exchange  therefor  another  warrant  issued  in  the  next 
fiscal  year,  payable  out  of  the  revenues  of  that  year.' 

But  where  the  board  of  supervisors,  under  the  laws  of  Cali- 
fornia, issue  a  warrant  which  they  are  authorized  to  issue,  the 
treasurer  can  exercise  no  discretion  in  regard  to  paying  it.^ 

Under  the  laws  of  New  Mexico,  of  1893,  the  court  fund  is 
a  particular  fund  of  the  county,  out  of  which  the  assessor  and 
collector  are  entitled  to  commissions  for  assessment  and  col- 
lection thereof,  on  the  warrants  of  the  county  commissioners. 
The  balance  to  be  distributed  on  warrants  of  the  district  clerk, 
drawn  by  the  order  of  the  judge.  It  was  held  that  a  warrant 
of  the  commissioners  against  the  fund,  in  favor  of  the  assessor, 
should  show  that  the  indebtedness  to  him  arose  from  perform- 
ance of  his  duties  as  assessor  in  connection  with  the  fund.' 

§  366.    As  to  the  power  to  reissue  warrants  after  payment. 

^When  municipal  warrants  are  once  paid  by  the  proper  mu- 
nicipal authorities  they  are  functus  officio  and  can  not  be  put 
in  circulation  again  so  as  to  bind  the  municipality. 

Thus,  where  certificates  of  indebtedness,  city  warrants,  or- 
ders, checks,  drafts  and  the  like  were  drawn  by  the  mayor  of 
the  city  on  the  treasurer  and  were  afterwards  presented  to  the 
treasurer,  who  marked  upon  them  the  date  of  presentment, 
then  paid  to  the  collector,  in  discharge  of  the  school  tax,  and  by 
him  paid  over  to  the  treasurer  of  the  board  of  education,  who 
sold  them  and  applied  the  proceeds  to  school  purposes,  the  su- 
preme court  of  the  United  States  said,  "that  it  was  conceded 
that  they  had  been  received  by  the  collector  in  payment  of 
taxes  due  the  city.  As  evidences  of  indebtedness  where  this 
was  done  they  were  functus  officio.  They  were  paid  and  satis- 
fied. They  ceased  to  have  any  validity.  They  could  not  be 
reissued  without  the  authority  of  the  city  council.  Certainly 
the  treasurer  of  the  board  of  education  had  no  authority  thus 
to  reissue  them  or  sell  them.     Such  an  authority  would  render 

'McGowan  v.  Ford,  107  Cal.  177,40  'Territory  v.  Browne,  7  N.  Mex. 
Pac.  R.  231.  668,  37   Pac.  E.  1116. 

«Von  Schmidt  v.  Widber,  105  Cal. 
151,  38  Pac.  E.  682. 
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him  controller  and  dispenser  of  the  city  credit.  If  he  had 
authority  to  sell  them  for  one  price  he  had  authority  to  sell 
them  for  another ;  and  there  was  no  limit  to  which  he  would 
thus  have  power  to  involve  the  city  in  debt.'" 

So,  in  New  York,  it  has  been  held  that  county  warrants  or 
orders  paid  by  the  treasurer  of  the  county  cease  to  be  valid, 
and  can  not  again  become  valid  securities  even  in  the  hands  of 
innocent  purchasers.* 

In  Massachusetts  the  town  treasurer  has  no  authority  to 
take  up  notes  for  money  loaned  to  the  town  by  giving  a  new 
note  therefor ;  and  a  vote  of  the  town  in  the  year  in  which  the 
new  note  was  given,  but  before  its  execution,  authorizing  him 
"to  hire  money  for  the  use  of  the  town,  when  necessary,  upon 
the  approval  of  the  selectmen,"  would  not  confer  such  author- 
ity in  itself.' 

And  where  a  town  treasurer,  of  his  own  authority,  took  up 
notes  for  money  loaned  to  a  town,  by  giving  a  new  note  there- 
for, it  was  held  that  the  transaction  was  not  within  the  excep- 
tion of  the  Massachusetts  statute  providing  that  "thereafter 
no  debt  shall  be  created  by  any  town  except  for  temporary 
loans  payable  out  of  the  taxes  for  that  or  the  next  year,  or 
debts  incurred  upon  a  two-thirds  vote,  or  debts  contracted  for 
purposes  for  which  towns  may  lawfully  expend  money,"  and, 
therefore,  the  note  created  no  valid  indebtedness  against  the 
town.* 

§  367.  Payment  and  cancellation  of  warrants. — Payment  by 
the  treasurer  or  proper  oflBcer  of  a  municipality  of  its  warrants, 
or  orders  ipso  facto  extinguishes  them.  The  transfer  of  a  war- 
rant made  negotiable  by  statute  divests  the  payee  of  any  inter- 
est in  it,  and  discharges  the  debtor  from  any  obligation  to  the 
payee.' 

1  Mayor  v.  Ray,  19  Wall.  468.    See,  'Abbott  v.  Inhabitants  of  North  An- 

however,   Bardsley   o.   Sternberg,  18  dover,  145  Mass.  484,  14  N.  E.  R.  754. 

Wash.  612,  49  Pac.  R.  499.  'Abbott  v.  Inhabitants  of  North  An- 

^  Chemung  Canal  Bank    v.   Super-  dover,  145  Mass.  484. 

visors,  etc.,  5  Denio  517;   District  of  ^  Sweet  v.  Co.  Comrs.  of  Carver,  16 

Columbia  v.  Cornell,  130  U.  S.  655.  Minn.  106;  Crawford  Co.  ».  Wilson, 

See,  also,  Sweet  v.  Co.  Comrs.  of  Car-  7  Ark.  214. 
ver  Co.,  16  Minn.  106. 
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It  has  been  held  in  California  that  a  treasurer  can  not  be 
compelled  to  pay  to  any  other  than  the  original  payee,  although 
the  warrant  or  order  is  made  payable  to  bearer,  without  an  as- 
signment by  the  payee.' 

It  has  been  held  in  Maine  that  the  receiving  of  a  town  or- 
der by  the  collector  in  payment  of  taxes  is  not  in  itself  a  pay- 
ment of  the  order.  There  must  be  some  further  act  to  show 
an  intention  to  extinguish.^ 

Where  a  town  order  is  presented  by  the  payee  to  the  treas- 
urer of  the  town  and  paid,  it  ceases  to  be  a  valid  contract  and 
can  not  be  again  negotiated  in  payment  of  other  debts  owing 
by  the  town.' 

The  supreme  court  of  the  United  States  has  held  that  the 
cancellation  of  warrants  originally  issued  and  the  substitution 
of  others  in  their  place  does  not  change  their  character. 
Neither  that  proceeding  nor  the  original  auditing  of  the  claims 
for  which  they  were  issued  has  the  force  of  a  judicial  determi- 
nation.* 

The  notice  required  to  be  given  of  the  order  of  the  county 
court  calling  in  warrants  for  cancellation  and  reissue,  under  a 
statute  in  Arkansas,  is  for  the  benefit  of  the  warrant  holders, 
and  the  county,  which  is  suitor  in  the  proceedings,  can  not  ob- 
ject that  legal  notice  of  such  call  was  not  given.' 

§  368.  Liability  of  treasurer  for  failure  to  cancel  warrants 
when  paid. — Where  a  county  treasurer  who,  by  law,  was  for- 
bidden to  buy  or  sell,  or  in  any  manner  deal  in  county  war- 
rants, upon  payment  of  a  county  warrant  neglects  to  cancel  it, 
but  marks  it  "  not  paid  for  want  of  funds,"  and  puts  it  into 
circulation,  the  subsequent  holder,  though  he  purchased  it  for 
value  and  in  good  faith,  can  not  maintain  an  action  against 
the  sureties  on  the  official  bond  of  the  treasurer  for  alleged  mal- 
feasance in  office.* 

1  People  V.  Gray,  23  Cal.  125.  ^  Cissell  v.  Pulaski  Co.,  10  Fed.  R. 

2  Wiley  V.  Greenfield,  30  Me.  452.        891. 

'  Mitchell  V.  Inhabitants  of  Albion,  *  McConnell  v.  Simpson,  36  Fed.  R. 

81  Me.  482,  17  Atlantic  R.  546.  750.    See,  also,  Chandler  v.  Bay  St. 

*  Wall  V.  County  of   Monroe,  103  Louis,  57  Miss.  327. 
TJ.  S.  74. 
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§  369.   Validity  of  warrants  issued  on  unverified  accounts. — 

Whether  the  accounts  for  which  county  warrants  sued  on  were 
issued  were  sufficiently  itemized,  as  required  by  the  statute  of 
Kansas  of  1889,  which  authorizes  the  issuance  of  warrants  by 
county  commissioners,  can  not  be  determined  by  a  reviewing 
court,  where  the  cause  was  tried  without  a  jury  but  the  ac- 
counts or  vouchers  were  not  incorporated  in  the  special  find- 
ings, and  the  only  finding  in  regard  thereto  was  that  the  vari- 
ous vouchers  were  "itemized,"  "duly  itemized,"  and,  in 
some  cases,  "  not  vei'y  definitely  itemized." 

Hence  a  county  warrant  issued  by  a  board  of  county  com- 
missioners for  an  account  which  was  not  verified,  though  veri- 
fication is  required  by  the  statute,  is  not  utterly  void  ;  and  a 
recovery  may  be  had  thereon  unless  it  is  shown  to  have  been 
issued  fraudulently  or  without  consideration,  or  for  an  indebt- 
edness which  the  board  was  not  authorized  to  contract.' 

§  370.   Validity  of  warrants  issued  for  special  services. — 

County  warrants  issued  to  persons  hired  by  the  county  clerk  to 
make  out  the  tax-roll  of  the  county  and  for  extra  clerk  hire 
are  void,  under  the  provisions  of  the  Kansas  statute,  which 
provides  that  the  salary  allowed  the  clerk  shall  be,  "  in  full  of 
all  services  whatsoever  by  law  required  to  be  performed  in  his 
office."' 

But  a  county  warrant  issued  to  one  of  the  county  commis- 
sioners for  special  services  rendered  under  the  provisions  of  the 
Kansas  statute  "  in  certain  county  seat  contest  cases  "  is  not 
rendered  invalid  by  the  mere  fact  that  the  services  are  found 
to  have  been  rendered  outside  the  county,  nor  can  the  court 
say  that  the  county  can  in  no  event  have  such  an  interest  in  a 
county  seat  contest  that  the  commissioners  would  not  have  au- 
thority to  incur  expenses  in  connection  therewith.' 

§  871 .   The  rights  of  parties  who  lose  a  warrant  or  order. — 

A  warrant  or  order  for  an  indebtedness  not  being  a  payment,  its 
loss,  even  though  the  warrant  or  order  is  indorsed  in  blank, 

Board  of  Commissioners  v.  Sher-    wood,  64  Fed.  E.  103,  11  C.  C.  A.  507. 

wood,  64  Fed.  R.  103,  11  C.  0.  A.  507.        '  Board  of  Commissioners  v.  Sher- 

*  Board  of  Commissioners  v.  Sher-    wood,  64  Fed.  E.  103,  11  C.  C.  A.  507. 
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can  not  affect  the  right  of  the  payee  to  payment  of  his  debt. 
In  such  case  it  is  proper  to  issue  to  him  a  duplicate  order,  on 
the  payment  and  surrender  of  which  the  original  order  will  be- 
come inoperative  and  void. 

And  when  there  has  been  no  actual  transfer  of  a  county  order 
before  the  proper  county  officers  are  notified  of  its  loss,  the 
original  creditor  will  be  entitled  to  payment  notwithstanding 
such  loss,  and  the  holder  of  the  lost  order,  though  an  innocent 
purchaser  for  its  full  market  value,  will  be  without  remedy 
against  the  county,  whether  the  order  was  transferred  by  writ- 
ten assignment  or  by  delivery  only.' 

A  municipality  may  legally  issue  new  warrants  or  orders  to 
take  the  place  of  warrants  lost  or  destroyed  by  fire  after  they 
are  issued.'' 

But  it  has  been  held  that  the  issue  of  a  duplicate  warrant  in 
the  place  of  one  at  the  time  believed  to  be  lost,  but  which  was 
subsequently  found,  is  not  an  admission  or  recognition  of  the 
validity  of  the  original  warrant.' 

'People  V.  Johnson,  100  111.  537.  '  Eoyster  v.  Board,  etc.,  of  Gran- 

'  Craig  V.  Chicot  Co.,  40  Ark.  233.        ville  Co.,  98  N.  Car.  148. 
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fense to  bonds. 


374. 


375. 


378. 
379. 

380. 


381. 


382. 


383. 


384. 


385. 


Bonded  debt  attaches  when  to 
realty. 

Sale  of  railroad  does  not  re- 
lease the  municipality  from 
subscription. 

Measure  of  damages  for  the 
conversion  of  municipal 
bonds. 

Levy  of  taxes  on  detached 
territory,  for  what  portion 
liable. 

Municipal  indebtedness  not 
discharged  by  a  mere  levy 
of  taxes. 

When  a  municipal  oflScer  is 
estopped  from  questioning 
the  levy  and  collection  of 
taxes  received  by  him. 

As  to  validity  of  bonds  when 
part  of  the  condition  is  void. 

Power  to  waive  appraisement 
laws  in  municipal  bonds. 

Validity  of  bonds,  how  affect- 
ed, when  time  of  payment  of 
interest  does  not  correspond 
with  provisions  of  statute. 

Interest  on  corporate  bonds 
after  maturity  for  which  no 
coupons  were  given. 

Rule  of  construction  as  to  the 
validity  of  execution  of  mu- 
nicipal bonds. 


§  372.    General  rules  of  construction. — The  following  gen- 
eral rules  governing  the   construction  of  municipal  securities 

(424) 
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may  be  considered  as  settled  by  the  supreme  court  of  the 
United  States : 

First.  There  must  be  an  original  authority  conferred  by 
statute  upon  a  municipality  before  it  is  authorized  to  issue  ne- 
gotiable municipal  bonds.  Municipal  corporations  have  not 
the  power,  except  through  the  special  authority  of  the  legisla- 
ture, either  express  or  clearly  implied,  to  issue  corporate  bonds 
which  will  bind  a  municipality.' 

Second.  If  there  be  a  lawful  authority  for  the  municipality 
to  issue  negotiable  bonds,  the  omission  of  formalities  and 
ceremonies,  or  the  existence  of  fraud  on  the  part  of  the  agents 
of  the  municipality  issuing  the  bonds,  can  not  be  urged 
against  a  bona  fide  holder  seeking  to  enforce  them.^ 

Third.  If  an  election  or  other  fact  is  required  to  authorize 
the  issue  of  such  bonds  of  a  municipality,  and  if  the  result  of 
that  election,  or  the  existence  of  that  fact,  is  by  law  to  be  ascer- 
tained and  declared  by  any  judge,  officer,  or  tribunal,  and  that 
judge,  officer  or  tribunal,  on  behalf  of  the  municipality,  exe- 
cutes or  issues  the  bonds,  with  a  recital  that  the  election  has 
been  held,  or  that  the  facts  exist,  or  have  taken  place,  this  will 
be  sufficient  evidence  of  the  fact  to  all  bona  fide  holders  of  the 
bonds.' 

Fourth.  Where  a  party  deals  with  a  corporation  in  good 
faith,  and  is  unaware  of  any  defect  of  authority  or  other  irreg- 
ularity on  the  part  of  those  acting  for  the  corporation,  the  cor- 
poration is  bound  by  the  contract,  if  not  ultra  vires,  although 

1  Marsh  v.  Fulton  Co.,  10  Wall.  676 ;  Town  of  Genoa  v.  Woodruff,  92  U.  S. 

Kenicott  I).  Supervisors  of  Lane  Co.,  502;    County  of  Moultrie  v.  Savings 

83  U.  S.  452;  ante,  chap.  vi.  Bank,  92  U.  S.  631 ;   Marcy  v.  Town- 

^Kenicott  v.  The    Supervisors,    16  ship  of  Oswego,  92  U.  S.  637;  Walnut 

Wall.  (U.   S.)  452;    Grand  Chute  v.  v.  Wade,  103  U.  S.  683;  Commission- 

Windear,  15  U.  S.  355;    Board,  etc.,  ers  ».  BoUes,  94  U.  S.  104;  Buchanan 

of  Knox  Co    V.  Aspinwall,  21  How.  ».  Lichfield,  102  U.  S.  278;  Bonhami;. 

539;   Gelpckt  v    City  of  Dubuque,  1  Needles,   103  U.   S.   648;   Orleans  v. 

Wall.  203;    Moran  v.  Comrs.  of  Mi-  Piatt,  99  U.  S.  676;  Lincoln  v.  Iron 

ami   Co.,  2  Black  722.  Co.,   103  U.   S.  412;   Moultrie  Co.  v. 

'  Kenicott  v.  Supervisors  of  Wayne  Fairfield,  Morrison's  transcript,   vol. 

Co.,  16  Wall.  (U.  S.)   452;    Town  of  4,   No.  1,  p.  152;    Commisssoners  v. 

Coloma  V.  Eaves,  92  U.  S.  484;   Town  January,  94  U.  S.  202;  St.  Joseph  Tp. 

of  Venice  v.  Murdock,  92  U.  S.  496;  v.  Rogers,  16  Wall.  644. 
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such  defect  or  irregularity  in  fact  exists.  And  if  the  contract 
can  be  valid  under  any  circumstances,  an  innocent  party  in 
such  a  case  has  a  right  to  presume  their  existence  and  the  cor- 
poration is  estopped  to  deny  them.' 

Fifth.  When  a  corporation  has  power,  under  any  circum- 
stances to  i-ssue  negotiable  securities,  the  bona  fide  holder  usu- 
ally has  a  right  to  presume  that  they  were  issued  under  the 
circumstances  which  give  the  requisite  authority  and  they  are 
uo  more  liable  to  be  impeached  for  any  infirmity  in  the  hands 
of  such  holder  than  any  other  commercial  paper.^ 

Sixth.  Where  negotiable  bonds  or  securities  on  their  face 
import  by  recitals  a  compliance  with  the  law  under  which  they 
were  issued,  the  purchaser  is  not,  ordinarily,  bound  to  look 
farther  for  evidences  of  compliance  with  the  conditions  an- 
nexed to  the  power  to  issue  them.' 

Seventh.  Municipal  officers  can  not  rightly  dispense  with 
any  of  the  essential  forms  of  proceedings  which  the  legislature 
has  prescribed  for  the  purpose  of  investing  them  with  the 
power  to  issue  bonds.  And  if  they  do,  the  bonds  they  issue 
will  be  invalid  in  the  hands  of  all  that  can  not  claim  protec- 
tion as  bona  fide  holders.* 

Eighth.  The  power  to  issue  municipal  securities  must  exist 
before  any  protection  as  an  innocent  purchaser  can  be  claimed 
by  the  holder.  The  protection  which  commercial  usage  throws 
around  negotiable  paper  can  not  be  used  to  establish  the  au- 
thority by  which  it  was  originally  issued.  A  ratification  can 
only  be  made  when  the  party  ratifying  possesses  the  power  to 
perform  the  act  ratified.' 

Ninth.  A  purchaser  of  municipal  bonds  is  bound  to  take  no- 
tice of  the  constitutional  limitation  upon  the  power  to  incur 
municipal  indebtedness  and  of  the  official  assessments  showing 
the  valuation  of  taxable  property  within  the  municipality. 
But  when,  upon  the  face  of  the  bonds,  there  is  an  express  re- 

'  Merchants'  Bank  v.  State  Bank,  10  wall,  21  How.  539 ;  Mercer  Co.  «. 
Wall.  604.  Hackett,  1  Wall.  83. 

^  Gelpcke  v.  City  of  Dubuque,  1  *  McClure  v.  Township  of  Oxford,  94 
Wall.  175.  V.  S.  429. 

'Board,  etc.,  Knox  Co.  v.  Aspin-        *  Marsh  ».  Fulton  Co.,  10  Wall.  676; 

Wells  V.  Supervisors,  102  U.  8.  625. 
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cital  by  officers  charged  with  determining  the  matter  that  the 
limitation  has  not  been  passed,  and  the  bonds  themselves  do 
not  show  that  it  has,  he  is  not,  as  a  rule,  bound  to  look  fur- 
ther, at  least  in  the  case  of  a  mere  statutory  limitation.'  Where 
the  limitation  is  in  the  constitution,  however,  it  seems  that 
the  municipality  is  not  estopped  by  such  recitals,  especially  if 
the  matter  can  be  determined  from  the  public  record  and  is  not 
left  to  the  determination  of  the  officers  making  the  recitals.^ 

Tenth.  Purchasers  of  municipal  bonds  are  charged  with  no- 
tice of  the  laws  of  the  state  granting  power  to  make  the  bonds 
they  find  in  the  market.  If  the  power  exists  in  the  munici- 
pality, the  bona  fide  holder  is  protected  against  mere  irregular- 
ities in  the  manner  of  its  execution,  and  the  municipality  may 
be  estopped  by  recitals ;  but  if  there  is  a  want  of  power,  no 
legal  liability  can  be  created.' 

§  373.  Policy  of  the  federal  courts  as  to  the  enforcement  of 
payment  of  municipal  securities. — In  proceedings  for  the  en- 
forcement of  the  payment  of  municipal  bonds,  the  policy  of 
the  federal  courts  is  to  sustain,  if  possible,  the  validity  of  the 
bonds,  and  they  will  refuse  to  invalidate  the  same  except  for 
grave  and  serious  infirmities.  Even  when  the  question  which 
arises  is  a  doubtful  one,  a  construction  should  be  given  to  the 
statute  which  upholds  the  bonds  rather  than  one  which  turns 
them  to  ashes  in  the  hands  of  a  bona  fide  holder.' 

§  374.  When  federal  courts  will  follow  the  construction  of 
state  courts. — The  federal  courts,  in  passing  upon  the  validity 
of  state  or  county  bonds,  will  follow  the  construction  of  state 
laws  announced  by  the  state  courts  at  the  time  the  bonds  were 
issued,  upon  reliance  on  which  they  found  a  market,  rather 

1  Chaffee  Co.  ■».  Potter,  142  TJ.  S.  ' Northern  Bank,  etc.,  a.  Porter  Tp. 

355;  Doon  Tp.  v.  Cummins,  142  U.  S.  Trustees,  110  U.  S.  608. 

366 ;  Nesbit  v.  Riverside  Independent  *  Rich  u.  Town  of  Mentz,  18  Fed. 

District,  144  U.  S.  610;  Buchanan  v.  R.52,  134  U.  S.632;  Whiting  «.  Town 

Litchfield,  102  U.  S.  278.  of  Potter,  18  Blatch.  165,  2  Fed.  R. 

'  Hedges  v.  Dixon  County,  150  TJ.  S.  517 ;    Town  of  Aroma  v.  Auditor  of 

182;  Sutlig  V.  Lake  Co.  Com'rs.,  147  State,  15  Fed.  R.  843. 
U.  S.  230. 
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than  a  contrary  construction,  announced  after  such  bonds  are 
in  circulation  as  commercial  securities.' 

When  the  only  question  in  a  suit  on  coupons  of  certain 
bonds  is  the  existence  of  the  authority  to  issue  them  under  the 
state  statute  and  constitution,  a  prior  decision  thereof  by  the 
state  supreme  court,  in  a  suit  by  a  tax-payer  to  recover  taxes 
levied  to  recover  interest  on  bonds,  is  binding  on  the  federal 
courts.^ 

A  decision  of  the  state  supreme  court  sustaining  the  statute 
which  validates  certain  municipal  bonds  is  not  controlling  on 
a  federal  court,  however,  when  it  appears  that  the  bonds  were 
void  for  failure  to  comply  with  the  provisions  of  the  state  con- 
stitution, and  that  this  point  was  not  called  to  the  attention  of 
the  state  court,  and  its  decision  was  based  on  other  grounds.' 

§  375.  When  the  supreme  court  of  the  United  States  follows 
the  decision  of  the  state  courts. — There  seems  to  be  a  conflict 
of  opinion  between  some  of  the  state  courts  and  the  supreme 
court  of  the  United  States  upon  the  subject  of  municipal  securi- 
ties and  the  rights  of  bona  fide  holders.  It  is,  therefore,  of 
great  importance  to  holders  of  municipal  securities  to  know 
what  decisions  control  in  the  construction  of  such  securities 
and  when  the  supreme  court  of  the  United  States  will  follow 
the  decisions  of  the  state  courts.  The  judiciary  act  of  1789, 
organizing  the  courts  of  the  United  States,  provides  that,  "the 
laws  of  the  several  states  except  where  the  constitution,  treaties 
or  statutes  of  the  United  States  otherwise  requires  or  provides, 
shall  be  regarded  as  rules  of  decisions  in  trials  at  common  law 
in  the  courts  of  the  United  States,  in  cases  where  they  apply.'" 

'  In  re  Copenhaver,  54  Fed.  R.  660 ;  "  Folson  v.  Township,  59  Fed.  E.  67 ; 

State  V.  Co.  Ct.  of  Sullivan,  51  Mo.  522 ;  Cross  v.  Allen,  141  U.  S.  528 ;  Norton 

State  V.  Greene  Co.,  54  Mo.  540;  Coun-  v.  Shelby  Co.  118  U.  S.  425. 

ty  of  Scotland  v.  Thomas,  94  V.   S.  '  Quaker  CityNational  Bank  u. Nolan 

682 ;  Flagg  v.  City  of  Palmyra,  33  Mo.  Co.,  59 Fed.  R.  660 ;  Ashuelot  National 

440 ;  Smith  u.  County  of  Clark,  54  Mo.  Bank  v.  School  District,  56  Fed.  R. 

58;   Gelpcke  v.  City  of    Dubuque,  1  197;   Brenham  v.   German-American 

Wall.  175;  Anderson  v.  Santa  Anna,  Bank,  144  TJ.  S.  173. 

116  U.   S.    356,6    Sup.    Ct.  R.   413;  \Rev.  Stat.  U.  S.,  p.  137,  Chap.  12,  § 

Douglas  0.  County  of  Pike,  101  TJ.  S.  721. 
677 ;  Green  Co.  v.  Conness,  109  U.  S. 
105. 
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The  .supreme  court  of  the  United  States  has  held  that  the 
construction  given  to  the  statute  of  a  state  by  the  highest  judi- 
cial tribunal  of  such  state  is  regarded  as  a  part  of  the  statute, 
and  as  binding  as  is  the  text  upon  the  courts  of  the  United 
States.^ 

§  376.  The  general  doctrine  qualified, — If  the  highest  judi- 
cial tribunal  of  a  state  adopts  new  views  as  to  the  proper  con- 
struction of  such  a  statute,  and  reverses  its  former  decisions, 
the  supreme  court  of  the  United  States  will  follow  the  latest 
settled  adjudications,  unless  rights  were  acquired  upon  the 
faith  of  earlier  decisions.^ 

It  is  a  general  principle  of  the  jurisprudence  of  the  supreme 
court  of  the  United  States  that  to  the  highest  courts  of  the 
state  belong  the  right  to  construe  its  statutes  and  its  constitu- 
tion, except  where  they  may  conflict  with  the  constitution  of 
the  United  States,  or  some  statute,  or  a  treaty  made  under  it. 
Nor  is  it  denied  that  when  such  a  construction  has  been  given 
by  the  state  courts,  the  supreme  court  is  bound  to  follow  it. 
The  cases  on  this  subject  are  numerous,  and  the  principle  is 
as  well  settled,  and  is  as  necessary  to  the  harmonious  working 
of  our  complex  system  of  government  as  the  correlative  prop- 
osition that  to  the  supreme  court  of  the  United  States  belongs 
the  right  to  expound  conclusively,  for  all  other  courts,  the 
constitution  and  laws  of  the  federal  government.' 

'  Leffingwell   v.   Warren,  2   Black  ^  Gelpecke  v.  Dubuque,  1  Wall.  175 ; 

(U.  S.)  599;  Shelbys.  Guy,  11  Wheat.  Burgess  v.   Seligman,   107  U.  S.  20; 

361 ;  McCluny  v.  Silliman,  3  Pet.  270;  United  States  v.  Morrison,  4  Pet.  124; 

Green  v.   Neal,  6  Pet.  291;  Rose  v.  Sutherland-Innes   Co.    v.  Village    of 

Duval,    13    Pet.    45;     Massingill    v.  Evart,  86  Fed.  R.  597 ;    Chicago,  etc.. 

Downs,  7  How.  760;  Nesmith  ».  Shel-  R.  Co.  v.   Stahley,  62  Fed.   R.  363; 

don,  7  How.  812;  Van  Rensselaer  v.  Green  v.  Neal,  6  Pet.  291 ;   Louisville, 

Kearney,   11   How.  297;   Webster  «.  etc.,  Co.  ■».  City  of  Cincinnati,  76  Fed. 

Cooper,  14  How.  488.  R.   296;    Township   of     Elmwood  v. 

2 Leffingwell   v.  Warren,    2    Black  Marcy,   92  U.   S.    289;    Forsythe    v. 

(XJ.  S.)  599;  United  States  v.  Morri-  Hammond,    166  U.   S.   506,   17  Sup. 

eon,  4  Pet.  124;  Bauserman  v.  Blunt,  Ct.  R.  665;  Merchants',  etc..  Bank  v. 

147  U.  S   647 ;  Green  v.  Neal,  6  Pet.  Commonwealth  of  Pennsylvania,  167 

291 ;    Western,   etc.,   Co.   v.  Poe,  64  U.  S.  461,  17  Sup.  Ct.  R.  829 
Fed.  R.  9 ;  Marbury  v.  Kentucky,  etc, 
Co.,  62  Fed.  R.  335. 
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In  a  case  involving  this  question,  in  the  supreme  court  of 
the  United  States,  Mr.  Justice  McLean  said  :  "The  inquiry 
is,  What  is  the  settled  law  of  the  state  at  the  time  the  decision 
is  made  ?  This  constitutes  the  rule  of  property  within  the 
state  by  which  the  rights  of  litigant  parties  must  be  deter- 
mined. As  the  federal  tribunals  profess  to  be  governed  by  this 
rule  they  can  never  act  inconsistently  by  enforcing  it.  If  they 
change  their  decision  it  is  because  the  rule  on  which  it  has 
been  founded  has  been  changed."^ 

The  courts  of  a  state  having,  when  bonds  were  issued,  con- 
strued its  constitution  and  laws  so  as  to  give  them  force  and 
vitality,  can  not,  by  a  subsequent  and  contrary  construction, 
destroy  them.' 

§  377.  Illustrations  of  this  subject. — The  leading  case  on 
this  subject  is  Gelpcke  v.  Dubuque.'  In  this  case  the  rule  is  laid 
down  by  the  supreme  court  of  the  United  States  that  it  will  fol- 
low the  latest  settled  decision  of  the  state  court  in  the  construc- 
tion of  its  statute  and  constitution  involving  the  validity  of 
municipal  securities,  but  that  bonds  which  were  valid  under 
the  settled  law  of  the  state  at  the  time  they  were  issued  can  not 
be  invalidated  by  a  change  in  the  views  of  the  state  court. 

In  this  case  the  action  was  brought  upon  bonds  issued  by 
the  city  of  Dubuque,  July  1,  1857,  in  aid  of  a  certain  railway, 
pursuant  to  an  act  of  the  legislature  authorizing  the  city  of  Du- 
buque to  issue  bonds  and  borrow  money  to  aid  in  building  a 
railroad  running  beyond  its  limit,  and  to  impose  taxes  upon 
its  inhabitants  to  pay  the  bonds  and  accruing  interest.  The 
constitutionality  of  such  legislation  was  upheld  by  the  supreme 
court  of  Iowa  in  a  series  of  decisions.  The  earliest  of  these  de- 
cisions was  in  1853,  the  latest  in  1859.  The  bonds  in  ques- 
tion, as  before  stated,  were  issued  and  put  upon  the  mar- 
ket between  the  periods  named,  to  wit:     On  July  1,  1857.     In 

'  Green  v.  Neal,  6  Pet.  291.  13  Wash.  141,  42  Pac.  R.  541 ;  Harsh- 

^Thomson  v.  Lee  Co.,  3  Wall.  327;  man  v.  Knox  County,  122  U.  S.  306,  7 

Douglas  V.  County  of  Pike,  101  U.  S.  Sup.  Ct.  R.  1171. 

677 ;  Township  of  Elmwood  v.  Marcy,  '  Gelpcke  v.  Dubuque,  1  Wall.  175. 

92  U.S.  289 ;  Stallcup  v.  City  of  Tacoma, 
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1863,  in  the  case  of  the  State  v.  The  County  of  Wapello,'  the 
supreme  court  of  Iowa  decided  that  there  was  no  power  in  the 
legislature  to  delegate  such  power  to  municipalities,  that  such 
an  act  would  be  in  violation  of  the  constitution  of  the  state, 
and,  therefore,  overruled  its  former  decisions. 

It  was,  therefore,  insisted  that  in  cases  involving  the  con- 
struction of  the  state  law  or  constitution,  the  supreme  court  of 
the  United  States  was  bound  to  follow  the  latest  adjudication 
of  the  highest  court  of  the  state.  The  supreme  court  of  the 
United  States  refused  to  follow  the  latest  adjudicat^n  of  the 
supreme  court  of  Iowa  in  construing  these  bonds  for  the  reason 
that  if  the  bonds,  when  issued,  were  valid  by  the  laws  of  the 
state  as  then  expounded  and  administered  in  its  courts  of  jus- 
tice, their  validity  and  obligation  can  not  be  impaired  by  any 
subsequent  legislation  or  decision  of  its  courts.  The  same 
principle  applies  where  there  is  a  change  of  judicial  decision 
as  to  the  constitutional  power  of  the  legislature  to  enact  the 
law.  Mr.  Justice  Swayne,  speaking  for  the  court,  said:  "We 
are  not  unmindful  of  the  importance  of  uniformity  of  decisions 
of  this  court,  and  those  of  the  highest  local  courts,  giving  con- 
struction to  the  laws  and  constitutions  of  their  own  states. 
It  is  the  settled  rule  of  this  court  in  such  cases,  to  follow  the 
decisions  of  the  state  courts.  But  there  have  been,  heretofore, 
in  the  judicial  history  of  this  court,  as  doubtless  there  will  be 
hereafter,  many  exceptional  cases.  We  shall  never  immolate 
truth,  justice  and  the  law,  because  a  state  tribunal  has  erected 
the  altar  and  decreed  the  sacrifice."^ 

In  a  later  case  in  the  supreme  court  of  the  United  States, 
involving  this  same  question,  Mr.  Justice  Davis  said:  "We 
are  not  called  upon  to  vindicate  the  decisions  of  the  supreme 
court  of  Illinois  in  these  cases  or  approve  the  reasoning  by 
which  it  reached  a  conclusion.  And  if  the  question  before  us 
had  never  been  passed  upon  by  it  some  of  my  brethren,  who 
agree  to  this  opinion,  might  take  a  different  view  of  them. 
But  are  not  these  decisions  binding  upon  us  in  the  present 
controversy?      They  adjudge  that  the  bonds  are  void,  because 

'  State  V.  The  County  of  Wapello,        '  Gelpcke  v.  Dubuque,  1  Wall.  175. 
13  Iowa  390, 
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the  laws  which  authorize  their  issue  were  in  violation  of  a  pe- 
culiar provision  of  the  constitution  of  Illinois.  We  have  al- 
ways followed  the  highest  court  of  the  state  in  the  construc- 
tion of  its  own  constitution  and  laws.  It  is  only  where  they 
have  been  construed  differently  at  different  times  that,  in  cases 
like  this,  we  have  adopted  as  a  rule  of  action  the  first  decision 
and  rejected  the  last.  This  has  been  done  on  the  ground  that 
rights  acquired  on  the  strength  of  former  decisions  ought  not 
to  be  lost  by  a  change  of  opinion  in  the  court.  But  where  the 
constructipn  has  been  fixed  by  an  unbroken  series  of  decisions, 
the  federal  courts  accept  and  apply  it  in  cases  before  them.  If 
a  different  rule  were  observed,  it  is  not  diflficult  to  see  that 
great  mischief  would  ensue.'" 

In  a  still  more  recent  case,  Mr.  Justice  Woods,  in  consider- 
ing and  discussing  this  subject,  said  :  "  It  is  insisted  that  this 
court  is  bound  to  follow  this  decision  of  the  supreme  court  of 
Illinois,  and  to  hold  the  bonds  in  question  void.  We  do  not 
so  understand  our  duty.  Where  the  construction  of  a  state 
constitution  or  law  has  become  settled  by  the  decision  of  the 
state  courts,  the  courts  of  the  United  States  will,  as  a  general 
rule,  accept  it  as  evidence  of  what  the  local  law  is.  Thus,  we 
may  be  required  to  yield  against  our  own  judgment  to  the 
proposition  that,  under  the  charter  of  the  railway  company, 
the  election  in  this  case,  which  was  held  under  the  supervision 
of  a  moderator  chosen  by  the  electors  present,  was  irregular, 
and  therefore  void.  But  we  are  not  bound  to  accept  the  in- 
ference drawn  by  the  supreme  court  of  Illinois  that,  in  con- 
sequence of  such  irregularity  in  the  election,  the  bonds  issued 
in  pursuance  of  it  by  the  officers  of  the  township,  which  recite 
on  their  face  that  the  election  was  held  in  accordance  with  the 
statute,  are  void  in  the  hands  of  bona  fide  holders.  This  latter 
proposition  is  one  which  falls  among  the  general  principles 
and  doctrines  of  commercial  jurisprudence,  upon  which  it  is 
our  duty  to  form  an  independent  judgment,  and  in  respect  of 
which  we  are  under  no  obligation  to  follow  implicitly  the  con- 
clusion of  any  other  court,  however  learned  or  able  it  may  be. '" 

Elmwoodo.  Marcy,  92U.  S.  289.  "Pana  v.  Bowler,  107  U.  S.  529; 
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§  378.  The  true  rule  stated. — Hence,  the  true  rule  is  to 
give  a  change  of  judicial  construction  in  respect  to  a  statute 
the  same  effect  in  its  operation  on  contracts  and  existing  con- 
tract rights  that  would  be  given  to  a  legislative  amendment ; 
that  is  to  say,  make  it  prospective,  but  not  retroactive.  The 
rights  of  the  parties  in  regard  to  municipal  bonds  are  to  be  de- 
termined according  to  the  law  as  it  was  judicially  construed  to 
be  when  the  bonds  in  question  were  put  on  the  market  as  com- 
mercial paper.' 

In  other  words,  the  supreme  court  of  the  United  States 
treats  the  construction  which  the  highest  court  of  the  state  has 
given  to  a  statute  of  the  state  as  part  of  the  statute.  But  where 
different  constructions  have  been  given  to  the  same  statute  at 
different  times,  it  will  not  follow  the  latest  decisions,  if  thereby 
contract  rights  which  have  accrued  under  earlier  rulings  would 
be  injuriously  affected  thereby. 

§379.  Rule  as  to  the  construction  of  statutes. — Where  con- 
tracts are  made  under  a  settled  construction  of  the  constitution 
by  the  judiciary,  and  vested  rights  are  thus  acquired,  they  can 
not  afterwards  be  invalidated  by  a  change  in  such  construction 
or  by  any  change  in  the  constitution  itself.^ 

But  in  the  interpretation  or  construction  of  statutes,  ascer- 
tainment of  the  intention  of  the  legislature  is  the  end  or  pur- 
pose to  be  accomplished.  Where  a  law  is  plain  and  certain  in 
its  terms,  and  free  from  ambiguity,  a  reading  suffices,  and  no 
interpretation  is  needed,  or  proper.  Thus  statutes  which 
authorize  the  issuance  of  bonds  by  the  minor  political  subdi- 
visions of  the  state  are  subjects  for  strict  construction  when  an 
interpretation  is  necessary,  and  where,  from  a  careful  study 

Township  of  Pine  Grove  v.  Talcott,  19  U.  S.  677 ;   Gelpcke  v.  Dubuque,  1 

Wall.  666.  Wall.  175 ;    Olcott  v.  Supervisors,  16 

1  Green  Go.  •».  Conness,  109  U.S.  104 ;  Wall.  678 ;  White  v.  Hart,13  Wall.  646 ; 

Douglass  V.  County  of  Pike,  101  U.  S.  Railroad  Co.  v.  Gaines,  97  U.  S.  697 ; 

677;  County  of  Ralls  v.  Douglass,  105  Louisiana  v.  Mayor  of  New  Orleans, 

U.  S.  728;  New  Buffalo  v.   Cambria  109  U.  S.  285;    Carney  v.  Village  of 

Iron  Co.,  105  U.  S.  73;   Mitchell  v.  Marseilles,  136  111.  401,  26   N.  E.  R. 

Burlington,  4  Wall.  270.     '  491 ;    Stallcup  v.  City  of   Tacoma,  13 

'Douglass  V.  County  of  Pike,  101  Wash.  141,  42  Pao.  E.  541. 
MuN.  Sb.— 28 
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and  analysis  of  the  whole  part,  the  meaning  and  intent  is 
doubtful,  the  doubt  should  be  resolved  in  favor  of  the  public 
or  tax-payers.^ 

§  380.  Mere  irregularity  in  the  issuance  of  bonds  will  not 
invalidate  them. — It  is  the  settled  doctrine  of  the  Nebraska 
courts  that  every  reasonable  opportunity  is  offered  to  tax- 
payers to  protect  their  rights  by  enjoining  the  issue  or  regis- 
tration of  illegal  bonds,  and  unless  there  is  a  want  of  power 
to  issue  the  same,  bonds  duly  issued  and  registered  will  not 
be  declared  invalid  for  mere  irregularity  in  the .  exercise  of 
the  power  to  issue  such  bonds."  Subject,  perhaps,  to  some  qual- 
ifications or  exceptions,  this  may  be  taken  as  the  general  rule, 
for,  as  already  shown,  there  is  a  well-marked  distinction  be- 
tween a  mere  irregularity  and  a  total  want  of  power. 

§  381.  Proposition  to  issue  bonds  made  by  railways  consti- 
tutes a  contract. — A  proposition  to  issue  bonds  to  a  railway 
company  is  in  the  nature  of  a  contract,  upon  the  acceptance  of 
which  both  parties  are  bound  by  the  agreement.  Thus,  where 
certain  petitioners  were  induced  to  sign  a  petition  calling  an 
election  in  a  certain  township  upon  the  representation  of  an 
agent  of  the  railway  company  that  the  depot  would  be  located 
on  section  16  of  said  township,  when,  in  fact,  the  depot  was 
afterwards  located  on  section  17,  it  was  held  that  the  com- 
pany was  bound  by  the  representations  of  its  agents,  and  that 
persons  who  had  been  deceived  thereby  and  induced  to  sign 
the  petition  might  set  up  such  facts  to  enjoin  the  issuing  of 
the  bonds.' 

'  State,   ex  rel.,   School  District  v.  ing  Co.,  7  Gratt.  (Va.)  352,  56  Am. 

Moore,  45  Neb.  12.  Dec.  116 ;  Wickham  v.  Grant,  28  Kan. 

2 Cook  D.  City  of  Beatrice,  32  Neb.  517;  Melendy  v.  Keen,   89  111.  395; 

80 ;  Freemont  Building  Association  v.  Sanford  v.  Handy,  23  Wend.  260 ;  Bur- 

Sherwin,  6  Neb.  48 ;   United  States  v.  hop  v.  City  of  Milwaukee,  18  Wis.  431 ; 

Dodge  Co.  Comrs.,.  110  "D.  S.  156.  McClellan  u.  Scott,  24  Wis.  81 ;  Davis 

'Wullenwaber  ».  Dunigan,  30  Neb.  &  Co.  v.  Dumont,  37  Iowa  47;  Vree- 

877;    Curry  ».  Board  of  Supervisors,  land  u.  New  Jersey  Stone  Co.,  29  N.  J. 

61  Iowa  71,  15  N.  W.  R.  602;  Sinnett  Eq.  188.  Of  course  a  mere  proposition 

V.  Moles,  38  Iowa  25;  Henderson  v.  unaccepted  and  not  acted  upon  is  not, 

San  Antonio  Railroad  Co.,  17  Tex.  560,  in  itself,  a  complete  contract. 
67  Am.  Dec.  675 ;  Crump  v.  U.  S.  Mia- 
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§  382.  Proposition  to  vote  bonds  in  aid  of  internal  improTe- 
ments  must  designate  the  donee. — In  Nebraska  a  proposition 
submitted  to  the  voters  of  a  county  in  which  it  is  jiroposed  to 
vote  the  bonds  of  such  county  to  a  railroad  company  must  des- 
ignate the  donee.  A  proposition  in  the  alternative,  to  issue 
them  to  a  certain  corporation  named  or  to  another  designated 
corporation,  is  ineffectual  to  authorize  the  issuing  of  bonds, 
even  if  adopted  by  the  legal  voters.  It  was  further  decided 
that  bonds  issued  by  a  county  as  a  donation  to  a  railroad  com- 
pany are  invalid  unless  they  have  indorsed  thereon  a  certifi- 
cate, signed  by  the  secretary  and  auditor  of  the  state,  showing 
that  they  were  issued  pursuant  to  law.' 

§  383.  Validity  of  bonds  issued  for  the  building  of  bridges 
between  adjoining  counties. — The  court  will  not  control  the 
discretion  of  the  county  board  as  to  what  bridges  they  shall 
erect  or  repair,  unless  there  is  a  clear  abuse  of  the  trust,  even 
where  there  are  not  sufficient  funds  available  to  erect  or  repair 
all  necessary  bridges.  So  long  as  such  board  act  within  the 
scope  of  their  authority,  an  injunction  will  not  lie  to  restrain 
them.  Where  the  middle  of  the  stream  is  the  dividing  line 
between  two  counties  and  a  bridge  is  erected  across  said  stream 
by  the  county  board  of  one  of  such  counties  without  the  co-op- 
eration of  the  other,  the  county  erecting  the  bridge  may  use 
precinct  bonds, -voted  for  that  purpose,  to  complete  the  bridge 
in  the  county  not  co-operating  in,  the  erection  of  the  bridge.^ 

§  384.  Power  to  issue  bonds  for  a  lower  rate  than  expressed 
in  the  statute. — The  general  rule  is  that  all  contracts  made  by 
municipal  officers  in  excess  of  their  powers  are  invalid,  and  this 
rule  applies  to  municipal  bonds.  In  an  action  upon  certain 
municipal  bonds,  it  appeared  that  the  proper  city  authorities 
submitted  to  the  voters  of  said  city  a  proposition  for  the  issue 

'  State  V.  Roggen,  22  Neb.  118 ;  State  Highways,  100  111.  631 ;  State d.  Comrs. 

V.    Babcock,   19  Neb.   223;   Jones  v.  Kearney  Co.,  12  Neb.  6;  Railroad  Co. 

Hurlburt,  18  Neb.  125 ;  Spurck  v.  L.  &  ^.County  of  Otoe,  16  Wall.  667 ;  Walker 

N.  W.  R.  R.  Co.,  M  Neb.  293.  v.  City  of  Cincinnati,  21  Ohio  St.  14; 

^  Brown  v.  Merrick    Co.,   18   Neb.  Sharpless  v.  Mayor,   21   Pa.  St.  147; 

355;  Com.  of  Highways  v.  Comrs.  of  Goddin  v.  Crump,  8  Leigh  (Va.)  120. 
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of  a  hundred  thousand  dollars  in  bonds  for  the  paving  of  the 
streets  of  said  city,  the  bonds  to  run  twenty  years,  to  be  sold 
at  not  less  than  par,  and  to  draw  interest  at  six  per  cent.,  pay- 
able semi-annually  in  the  city  of  New  York.  The  proposition 
was  adopted,  and  the  mayor  and  council,  having  ascertained 
that  bonds  at  a  less  rate  of  interest  than  six  per  cent,  could  be 
sold  at  their  face  value,  issued  said  bonds  with  interest  at  five 
per  cent.,  but  conforming  in  all  other  respects  to  the  proposi- 
tion as  adopted  by  the  electors.  These  bonds  were  sold  to  the 
plaintiff  for  the  sum  of  $102,041.67.  Afterwards,  a  question 
having  arisen  as  to  the  validity  of  the  bonds,  by  reason  of  the 
less  rate  of  interest  in  the  bond  than  in  the  proposition,  the 
plaintiff  sought  to  rescind  the  contract  and  recover  the  money 
paid.  The  demurrer  was  sustained  to  the  petition  of  the 
plaintiff  by  the  court  below.  It  was  held  by  the  supreme 
court  of  Nebraska  that  the  rate  of  interest  being  within  the 
authority  conferred,  the  bonds  were  valid.  The  reasoning  of 
the  court  was  based  upon  the  fundamental  principle  of  the  law 
of  agency,  that  it  is  the  duty  of  the  agent  to  protect  and  ad- 
vance the  interest  of  his  principal.' 

§  385 .  Irregularity  in  the  organization  of  a  municipality  no 
defense  to  bonds. — Irregularities  in  the  organization  of  a  school 
district  are  no  defense  to  an  application  for  a  writ  of  manda- 
mus to  compel  the  payment  of  its  bonds." 

Thus,  an  election  was  held  for  the  purpose  of  voting  school 
district  bonds  to  raise  money  to  build  a  school-house.  Nine- 
teen voters,  being  all  of  the  male  inhabitants  of  the  district 
over  the  age  of  twenty-one  years,  attended  said  election  and 
voted,  except  seven,  some  of  whom  were  absent  in  other  states 
and  some  in  a  distant  part  of  the  state,  all  of  whom  had  been 
absent  for  a  period  of  four  months,  and  none  of  whom  were  ex- 
pected to  return  within  less  than  a  month  after  said  election , 
and  one  who  knew  of  said  election,  but  did  not  attend  for  the 
reason  that  he  was  about  to  remove  from  said  district.  In 
an  application  for  a  writ  of  mandamus,  to  compel  the  payment 

'  Omaha  National  Bank  v.  City  of  '  State  v.  School  District,  13  Neb.  78. 
Omaha,  15  Neb.  333. 
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of  bonds  voted  at  said  election,  it  was  held  that  the  court  would 
not  inquire  into  the  alleged  want  of  a  request,  signed  by  at 
least  five  electors,  for  the  calling  of  such  election,  or  whether 
the  notice  therefor  was  published  for  the  length  of  time  re- 
quired by  the  statute.' 

§  386.  Bonded  debt  attaches,  when  to  realty. — The  liability 
for  a  debt  attaches  to  the  real  estate  of  the  municipality  as  soon 
as  the  bonds  are  legally  authorized  and  issued,  and  the  fact 
that  the  proceeds  of  the  bonds  have  not  been  expended  when 
the  change  of  boundary  lines  is  made  will  not  exempt  the  de- 
tached territory  from  bearing  its  proportionate  share  of  the 
debt." 

§  387.  Sale  of  railroad  does  not  release  the  municipality 
from  subscription. — The  sale  or  consolidation  of  a  railroad 
company  which  a  municipality  has  aided  by  subscribing  to  its 
stock  or  issuing  bonds,  will  not  necessarily  relieve  the  munic- 
ipality from  liability.  Thus,  a  proposition  was  submitted  to 
the  qualified  electors  of  a  county  to  subscribe  for  stock  of  a 
railroad  and  issue  the  bonds  of  the  county  therefor  upon  the 
condition,  among  others,  that  the  railroad  should  be  completed 
and  in  operation  in  the  county,  by  lease  or  otherwise  from  a 
connection  with  existing  lines  of  railroad  in  the  state  having 
direct  and  continuous  lines  of  connection  to  the  Missouri  river, 
and  also  conditioned  that  the  acceptance  of  the  bonds  issued  in 
payment  of  the  stock  should  be  held  and  taken  as  a  covenant 
binding  upon  the  railroad  company,  its   lessees  or  assigns, 

'State  V.  School  District,  13  Neb.  sioners  of  Kiowa  Co.,  39  Kan.  657; 

466;  Peoples.  Trustees,  etc.,  of  New-  Weyard    v.     Stover,    35    Kan.    545; 

berry,  87  111.  41;  Trumbo  t>.  The  Peo-  Oomrs.  of   Sedgwick  Co.  v.  Bunker, 

pie,   75  111.  561;    School  District    v.  16  Kan.  498;    Comrs.  of  Ottowa  Co. 

Cowee,  9  Neb.  53;  Dean   «.  Gleason,  v.  Nelson,  19  Kan.  234;    Chandler  w. 

16  Wis.  18;  Ellis  v.  Carroll,  7  Neb.  Reynolds,   19    Kan.   249;    Comrs.   of 

381;  Fisher  v.  Inhabitants  of  School  Marion  Co.  v.  Harvey   Co.,  26  Kan. 

District,  4  Cush.  494;  Mills  v.  Glea-  181;  Craft  v.  Loflnck,  34  Kan.  365; 

son,  11  Wis.  470;  Banks.  Chillicothe,  Eiley  s.    Township    of    Garfield,    54 

7  Ohio  354.  Kan.  463,  38  Pac.  R.  560.      See,  also, 

2  State  V.  Commissioners  of  Kiowa  Bradish  ».  Lucken,  38  Minn.  186,  36 

Co.,  41  Kan.  630;  State  v.  Commis-  N.  W.  R.  454. 


438  MUNICIPAL    SECUKITIES.  §  388 

to  maintain  and  operate  said  line  of  road,  by  lease  or  other- 
wise, over  its  route  for  the  term  of  ninety-nine  years.  In  a 
suit  upon  the  bonds,  it  was  held  that  an  agreement  by  the  rail- 
road company,  executed  after  the  subscription  of  the  county, 
to  sell  and  transfer  its  road  after  it  was  completed,  in  order  to 
obtain  money  for  its  construction,  did  not  discharge  or  release 
the  county  from  the  payment  of  its  subscription.' 

§  388.  Measure  of  damages  for  the  conrersion  of  municipal 
bonds. — The  measure  of  damages  for  the  conversion  of  munic- 
ipal bonds  is,  prima  facie,  their  face  value,  if  no  market  value 
is  shown.  When  the  market  value,  is  shown,  that  is  to  be 
deemed  the  measure  of  damages  in  any  action  for  conversion. 
Market  value  signifies  a  price  established  by  public  sale  or 
sales  in  the  way  of  ordinary  business.  Proof  of  two  anoma- 
lous sales  of  municipal  bonds  does  not  establish  the  market 
value  of  the  bonds. ^ 

§  389.  Levy  of  taxes  on  detached  territory,  for  what  por- 
tion liable. — In  an  action  involving  certain  bridge  bonds,  it 
appeared  that  an  election  was  held  in  a  township,  under  the 
provisions  of  a  statute  on  April  21,  1870,  to  obtain  the  consent 
of  the  voters  to  issue  bonds  for  the  purpose  of  building  a 
bridge.  The  notice  of  the  election  and  the  ballots  used  for 
that  purpose  showed  the  proposition  to  be,  whether  the  town- 
ship should  issue  bonds  in  an  amount  not  to  exceed  ten  per 
cent,  of  the  valuation  of  the  township.  The  taxable  property 
of  the  township  was  $130,000,  as  shown  by  the  assessment  of 
1869,  and  $203,000  by  the  assessment  of  1870,  which  was  in 
progress  at  the  time  of  the  election,  but  not  completed  under 
the  law  until  in  July,  1870,  and  after  the  issuance  of  the  bonds 

^  Southern  Kansas  and  P.  R.  R.  Co.  '  Meixwell  v.  Kirkpatrick,  33  Kan. 

V.  Towner,  41  Kan.  72;    Manning  v.  282;  Meixwell  u.  kirkpatrick,  28  Kan. 

Mathews,  66  Iowa  665 ;   Blunt  v.  Car-  315 ;  Meixwell  v.  Kirkpatrick,  29  Kan. 

penter,  68  Iowa  265.     See  Merrill  v.  679;  Murray  v.  Stanton,  99  Mass.  345; 

Marshall  County,  74  Iowa  24, 36  N.W.  Shoemaker  «.  Simpson,  16  Kan.  43; 

E.  778;  Cantillon  v.  Dubuque,  etc.,R.  Hall  u.  Draper,  20  Kan.  137;  Smith  v. 

Co.,   78  Iowa  48,   35  N.W.  R.  620;  Schulenberg,  34  Wis.41.    See  Griffith 

Nelson  v.  Haywood  County,  87  Tenn.  v.  Burden,  35  Iowa  138. 
781. 
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voted  for.  It  was  held  that  the  valuation  shown  by  the  assess- 
ment roll  of  1869  controlled,  and  the  issue  of  bonds  authorized 
by  the  vote  of  the  electors  was  limited  to  $13,000. 

Hence,  where  the  statute  provided  that  only  the  bonds  legal- 
ly authorized  and  issued  by  a  vote  of  the  electors  of  a  township 
are  a  lien  on  the  territory  detached  from  the  township,  after 
the  bonds  are  authorized  and  issued  ;  and  where  there  is  an  ex- 
cessive or  overissue  of  bonds  before  the  division  of  the  town- 
ship, the  detached  territory  is  not  liable  for  any  portion  of  the 
bonds  issued  in  excess  of  the  authority  conferred  on  the  town- 
ship officials  by  the  vote  of  the  electors.' 

"Where  a  township  in  any  county  issues  bonds  for  the  con- 
struction of  a  bridge,  and  before  the  bonds  are  paid  a  portion 
of  the  territory  of  such  township  is  detached  from  the  town- 
ship, and  out  of  such  detached  territory,  together  with  other 
territory,  a  new  township  is  organized,  it  has  been  held  that  it 
is  the  duty  of  the  officers  of  the  old  township  to  levy  all  the 
taxes  that  are  to  be  levied  for  the  payment  of  said  bonds  and 
interest,  whether  such  taxes  are  to  be  levied  on  the  property  of 
the  old  township  or  on  the  real  estate  of  the  detached  territory  ; 
and  it  is  not  the  duty  of  the  officers  of  the  new  township  to 
levy  any  of  said  taxes." 

§  390.  Mnnicipal  indebtedness  not  discharged  by  mere  levy 
of  taxes. — The  mere  levying  and  collecting  a  tax  with  which 
to  pay  certain  municipal  indebtedness  does  not  relieve  the 
municipality  from  paying  such  indebtedness. ° 

§  391.  When  a  mnnicipal  officer  is  estopped  from  question- 
ing the  levy  and  collection  of  taxes  received  by  him. — Where 
municipal  taxes  are  levied  and  collected  for  the  payment  of 
registered  municipal  bonds,  and  paid  over  to  the  supervisor  of 
the  municipality,  and  he  delivers  the  money  to  the  treasurer, 
who  fails  to  apply  the  same  in  payment  of  such  bonds,  the  su- 
pervisors and  the  sureties  on  his  bond  will  be  liable  to  the 
municipality  for  such  money.     And  after  the  levy  and  collec- 

'  Hurt  V.  Hamilton,  25  Kan.  76.  '  Comrs.  of  Leavenworth  Co.  ii.  Hig- 

^  Fender  v.  Neosho  Falls  Township,     ginbotham,  17  Kan.  62. 
22  Kan.  305. 
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tion  of  taxes  by  the  municipal  authorities  for  the  purpose  of 
paying  municipal  liabilities,  and  receipt  by  the  supervisor  as 
such,  he  and  his  sureties  will  be  estopped  from  calling  in  ques- 
tion the  regularity  of  the  steps  taken  by  the  municipal  author- 
ities to  levy  and  collect  the  money.' 

So,  where  the  treasurer  of  a  municipal  corporation  pays  an 
illegal  warrant,  knowing  it  to  be  illegal,  out  of  money  set  apart 
for  the  payment  of  the  warrant  substituted  for  it,  whereby  the 
fund  out  of  which  the  latter  is  payable  is  exhausted,  this  is  a 
misappropriation  of  funds  for  which  the  sureties  on  his  official 
bond  will  be  liable." 

§  392.  As  to  the  validity  of  bonds  when  part  of  the  condi- 
tion is  void. — Where  a  municipal  bond  contains  two  conditions, 
one  authorized  by  law  and  good,  and  the  other  unauthorized 
and  bad,  and  the  conditions  are  in  their  nature  severable,  the 
latter  may  be  rejected  and  the  other  held  good  and  the  bond 
sustained.' 

§  393.  Power  to  waive  appraisement  laws  in  municipal 
bonds. — A  promise  to  pay  contained  in  municipal  bonds  "with- 
out relief  from  the  valuation  or  appraisement  laws  of  the  state," 
is  a  mere  waiver  by,  the  debtor  of  the  benefit  of  the  valuation 
or  appraisement  in  case  the  obligation  shall  be  enforced  by  ex- 
ecution at  law,  and  can  not  be  construed  to  require  levies  for 
the  payment  of  the  bonds  to  be  made  upon  the  same  valuation 
that  existed  in  the  municipality  when  the  bonds  were  issued.* 

§  394.  Validity  of  bonds,  how  affected,  when  time  of  pay- 
ment of  interest  does  not  correspond  with  provisions  of  stat- 
ute.— Where  the  rate  of  interest  which  bonds  bear  does  not 
exceed  that  provided  by  the  statute  authorizing  the  issue  of 

'  Purcell  V.  Town  of  Bear  Creek,  138  148,  24  Pac.  E.  612,  reversing,  22  Pac. 

111.  524;  Lower  v.  United  States,  91  E.  171;  Priett  v.  Hubert,  62  Cal.  9. 
U.  S.  536;  Mix  v.  Eoss,  57  111.  121;        ^Chicago,  etc.,  Eailroad  Company 

County  of  Hardin  v.  McFarlan,  82  111.  v.  City  of  Aurora,  99  111.  205 ;  Erlinger 

139;  Webster  v.  People,  98  111.  343;  v.  The  People,  36  111.  458;  State  v. 

Locke  V.  Davison,  111  111.  19.  Findley,  10  Ohio  St.  51. 

2  Priett  V.  De  La  Montania,  85  Cal.        *  United  States  v.  Town  of  Cicero,  41 

Fed.  E.  83. 
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bonds,  though  the  time  of  payment  may  vary  from  that  pro- 
vided in  the  statute,  yet  the  bonds  will  be  held  valid.  Thus 
where  a  statute,  under  which  the  bonds  and  coupons  were  au- 
thorized to  be  issued,  provided  that  the  bonds  should  bear 
seven  per  cent,  in^terest  payable  annually,  whereas  the  bonds 
upon  which  suit  was  brought  bore  seven  per  cent,  interest 
payable  semi-annually,  it  was  asserted  that  this  change  in  hav- 
ing the  bonds  payable  semi-annually,  instead  of  annually  as 
the  statute  provided,  rendered  them  absolutely  void  upon  their 
face.  The  United  States  district  court  for  the  northern  district 
of  Mississippi,  in  passing  upon  this  question,  held  that  this 
was  an  insufficient  defense,  and  hence  the  bonds  were  declared 
to  be  valid.' 

The  same  rule  has  been  upheld  by  the  supreme  court  of  the 
United  States  in  several  well  considered  cases. ^ 

The  fact  that  in  some  of  the  years  past  a  municipality  has 
omitted  to  levy  the  special  tax  provided  for  in  the  legislative 
act,  to  pay  the  bonds  of  the  municipality,  does  not  give  the 
bond-holders  the  right  to  have  such  omissions  made  good  by 
mandamus,  if  they  acquiesced  in  the  omission  to  make  the 
levies.' 

§  395.  Interest  on  corporate  bonds  after  maturity  for  which 
no  coupons  were  given. — Where  corporate  bonds  were  issued, 
payable  ten  years  after  date  with  interest  at  the  rate  of  ten  per 
cent,  per  annum,  with  coupons  attached  for  the  annual  interest 
up  to  the  maturity  of  the  bonds,  such  bonds  willbear  interest 
at  the  same  rate  after  their  maturity,  though  no  coupons  are 
given  for  such  interest.*  As  elsewhere  shown,  where  no  ex- 
press provision  is  made  as  to  the  rate  of  interest  after  maturi- 
ty, the  better  opinion  seems  to  be  that  the  conventional  rate 
may  be  recovered,  although  there  is  much  conflict  among  the 

'Mobile  Savings  Bank  v.  Board  of  of  Macon,  99  U.  S.  582;  Ralls  Co.  Ct. 

Supervisors,  24  Fed.  E.  110.  v.  United  States,  105  U.  S.  733. 

^Commissioners  v.  Clark,  94  U.S.  *  People    v.    Getzendaner,   137  111. 

278;  Meyer  v.  City  of  Muscatine,   1  234;  Phinney  v.  Bladwin,  16  111.  108; 

Wall.  384.  Etbyre  v.  McDaniel,  28  111.  201 ;  Ohio 

'United  States  v.  Town  of  Cicero,  v.   Frank,  103    U.   S.   697;  Pruyn  v. 

41  Fed.  R.  83 ;  United  States  v.  County  City  of  Milwaukee,  18  Wis.  386. 
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authorities,  and  the  supreme  court  of  the  United  States  will 
follow  the  local  rule,  although  that  court  has  in  other  cases 
committed  itself  to  the  minority  rule.' 

§  396.  Rale  of  constrnction  as  to  the  validity  of  execution 
of  municipal  bonds. — That  full  value  has  been  paid  for  munic- 
ipal bonds  will  not  remedy  failure  to  execute  them  according 
to  the  terms  of  the  act  under  which  they  were  issued  ;  but  any 
doubt  as  to  the  construction  of  the  statute  should  generally  be 
resolved  in  favor  of  a  bona  fide  holder.*  This  is  true,  at  least, 
where  there  is  no  doubt  as  to  the  power  to  issue  them. 

'  Tied.  Commerc.  Paper,  §  412.    See       '  Town  of  Aroma  v.  Auditor  of  State, 
ante,  §  252.  15  Fed.  B.  843. 
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Rights  of  Bona  Fide  Holders. 

§  397.  The  doctrine  of  the  supreme  court  of  the  United 
States. — ^The  doctrine  is  firmly  established  in  the  supreme 
court  of  the  United  States  that  a  bona  fide  purchaser  of  munici- 
pal securities  for  value  before  maturity  takes  them  freed  from  all 
infirmities  in  their  origin ;  the  only  exception  being  where  the 
securities  are  absolutely  void  for  want  of  power  in  the  maker  to 
issue  them  or  where  the  circulation  is  prohibited  by  law  on  ac- 
count of  the  illegality  of  the  consideration.  A  purchaser  of 
municipal  bonds  from  a  bona  fide  holder,  who  had  obtained 
them  for  value  before  maturity,  takes  them  equally  freed  as  in 
the  hands  of  such  holder,  though  he  may  have  had  notice  of 
infirmities  in  their  origin.' 

Bonds  executed  by  a  municipal  corporation  to  aid  in  the  con- 
struction of  a  railroad,  in  pursuance  of  a  power  conferred  by 
the  legislature,  are  valid  commercial  instruments,  and  the  pur- 
chaser of  them  for  value  in  the  usual  course  of  business  before 
they  are  due  has  a  good  title,  free  of  prior  equities  between 
antecedent  parties.* 

The  supreme  court  of  the  United  States  has  upheld  the 
rights ,  of  the  holders  of  municipal  securities  with  a  strong 
hand,  and  has  set  a   face  of  flint  against  repudiation,   even 


'  Cromwell  v.  County  of  Sac,  96  TJ.  S.       '  Comrs.  of  Marion  Co.  v.  Clark,  94 
51.  U.  S.  278. 
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when  made  on  legal  grounds  deemed  solid  by  the  state  courts, 
as  well  as  by  municipalities  which  had  been  deceived  and  de- 
frauded. That  such  securities  have  any  general  value  left  is 
largely  due  to  the  course  of  adjudication  in  respect  thereto  by 
the  supreme  court,  and  the  reliance  which  is  felt  by  the  pub- 
lic that  it  will  stand  firmly  by  the  doctrines  it  has  so  frequently 
asserted.' 

Justice  Grier,  of  the  supreme  court  of  the  United  States, 
speaking  upon  this  subject,  used  the  following  forcible  lan- 
guage:  "Although  we  doubt  not  the  facts  stated  as  to  the 
atrocious  frauds  which  have  been  practiced  in  some  counties, 
in  issuing  and  obtaining  these  bonds,  we  can  not  agree  to 
overrule  our  own  decisions  and  change  the  law  to  suit  hard 
cases.  The  epidemic  insanity  of  the  people,  the  folly  of  coun- 
ty officers,  the  knavery  of  railroad  speculators  are  pleas  which 
might  have  just  weight  in  an  application  to  restrain  the  issue 
or  negotiation  of  these  bonds,  but  can  not  prevail  to  authorize 
their  repudiation,  after  they  have  been  negotiated,  and  have 
gone  into  the  possession  of  bona  fide  holders."  ' 

§  398.    Limitations  as  to  tlie  rights  of  bona  flde  holders. — 

Where  the  power  is  clearly  given,  and  securities  have  been 
issued  in  conformity  therewith,  they  will  stand  on  the  same 
basis  and  be  entitled  to  the  same  privileges  as  public  securities 
and  commercial  paper  generally.  But  where  the  power  has 
not  been  given,  parties  must  take  municipal  orders,  drafts, 
certificates  and  other  documents  of  the  sort  at  their  peril. 
Custom  and  usage  may  have  so  far  assimilated  them  to  regular 
commercial  paper  as  to  make  them  negotiable,  that  is,  trans- 
ferable by  delivery  or  indorsement.  This  quality  renders  them 
more  convenient  for  the  purpose  of  the  holder,  and  has,  un- 
doubtedly, led  to  the  idea  so  frequently,  but,  as  we  think, 
erroneously  entertained,  that  they  are  invested  with  that  other 
characteristic  of  commercial  paper,  freedom  from  all  legal  and 
equitable  defenses  in  the  hands  of  a  bona  fide  holder.  But  every 
holder  of  a  city  order  or  certificate  knows  that  to  be  valid  and 
genuine  at  all  it  must  have  been  issued  as  a  voucher  for  city 

'  1  Dillon  on  Man.  Corp.,  §  511.  ^  Mercer  Co.  v.  Hackett,  1  Wall.  83. 
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indebtedness.  It  could  not  be  lawfully  issued  for  any  otber 
purpose.  He  must  take  it,  therefore,  subject  to  the  risk  that 
it  has  been  lawfully  and  properly  issued.  His  claim  to  be  a 
bona  fide  holder  will  always  be  subject  to  this  qualification. 
The  face  of  the  paper  itself  is  notice  to  him  that  its  validity 
depends  upon  the  regularity  of  its  issue.  The  officers  of  the 
city  have  no  authority  to  issue  it  for  any  illegal  or  improper 
purposes,  and  their  acts  can  not  create  an  estoppel  against  the 
city  itself,  its  tax-payers  or  people.  Persons  receiving  it  from 
them  know  whether  it  has  been  issued,  and  whether  they  re- 
ceived it  for  a  proper  purpose  and  a  proper  consideration.  Of 
course  they  are  affected  by  the  absence  of  these  essential  in- 
gredients ;  and  all  subsequent  holders  can  take  cum  onere,  and 
are  affected  by  the  same  defect.' 

The  rule  is  now  firmly  established  in  the  supreme  court  of 
the  United  States  that  whenever  a  negotiable  bond  has  passed 
into  the  hands  of  a  party  unaffected  by  previous  infirmities,  its 
character  as  an  available  security  is  established,  and  its  holder 
can  transfer  it  to  others  with  the  like  immunity.  His  own 
title  and  right  would  be  impaired  if  any  restrictions  were  placed 
upon  his  power  of  disposition.  This  doctrine,  as  well  as  one 
which  protects  the  purchaser  without  notice,  says  Story,  "is 
indispensable  to  the  security  and  circulation  of  negotiable  in- 
struments, and  it  is  founded  on  the  most  comprehensive  and 
liberal  principles  of  public  policy." 

Hence,  the  only  limitations  or  exceptions  to  this  doctrine  are 
those  where  the  securities  are  absolutely  void,  as  when  issued 
by  parties  having  no  authority  to  contract,  or  where  they  are 
void  for  want  of  power  to  issue  them.' 

§  399.  Who  are  bona  fide  holders. — This  subject  was  under 
consideration  by  the  supreme  court  of  the  United  States  in  a 
case  from  Kansas  involving  the  validity  of  certain  bonds  is- 
sued for  the  construction  of  a  township  bridge.     Chief  Justice 

•  Mayor  v.  Eay,  19  Wall.  468.  '  Cromwell  v.  County  of  Sac,  96  U.  S. 

^  Story  on  Promissory  Notes,  §  191.    51. 
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Waite  declared  that  "A  bona  fide  holder  is  a  purchaser  for 
value  without  notice,  or  the  successor  of  such  purchaser."^ 

In  another  case,  involving  the  validity  of  certain  railroad 
bonds  in  the  supreme  court.  Justice  Bradley  said  :  "One  who 
purchases  railroad  bonds  in  open  market,  supposing  them  to 
be  valid,  and  having  no  notice  to  the  contrary,  will  be  deemed 
a  bona  fide  holder."^ 

This  question  was  directly  passed  upon  by  the  supreme  court 
in  the  case  of  The  Commissioners  of  Douglass  County  v.  Bolles.' 
One  of  the  issues  in  that  case  was  whether  the  plaintiffs  were 
bona  fide  holders  of  certain  municipal  bonds.  After  stating 
that  the  legal  presumption  was  that  they  were,  the  court, 
speaking  by  Mr.  Justice  Strong,  said:  "The  plaintiffs  are 
not  forced  to  rest  on  the  mere  presumption  to  support  their 
claim  to  be  considered  as  having  the  rights  of  purchasers  with- 
out notice  of  any  defense.  They  can  call  to  their  aid  the  fact 
that  their  predecessors  in  ownership  were  such  purchasers.  To 
the  rights  of  these  predecessors  they  have  succeeded.  Certainly 
the  railroad  company  paid  for  the  bonds  by  paying  an  equal 
amount  of  their  stock,  which  the  county  now  holds  ;  and  noth- 
ing in  the  special  facts  found  show  that  the  company  knew  of 
any  irregularity  or  fraud  in  their  issue,  *  *  *  and  still  more, 
the  contractor  for  building  the  railroad  received  the  bonds  from 
the  county  in  payment  for  his  work,  either  in  whole  or  in  part, 
after  his  work  had  been  completed.  There  is  no  pretense  that 
he  had  notice  of  anything  that  should  have  made  him  doubt 
their  validity.  Why  was  he  not  a  bona  fide  purchaser  for 
value  ?  The  law  is  undoubted  that  every  person  succeeding 
him  in  the  ownership  of  the  bonds  is  entitled  to  stand  upon 
his  rights."* 

So,  if  any  previous  holder  of  the  bonds  in  suit  was  a  bona 
fide  holder  for  value,  the  plaintiff  can  avail  himself   of  such 

'  McClure  v.  Township  of  Oxford,  "  Commissioners  of  Douglass  County 
94  IT.  S.  429.  V.  Bolles,  94  TJ.  S.  104. 

^Galveston,  etc.,  R.  R.  Co.  v.  Cow-  *  Commissioners  of  Douglass  Co.  v. 
drey,  11  Wall.  459.  Bolles,  94  U.   S.  109;    Montclair  v. 

Ramsdell,  107  U.  S.  147. 
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previous  holder's  position  without  showing  that  he  himself  has 
paid  value.' 

As  a  general  rule,  one  who  purchases  municipal  bonds  sub- 
sequent to  their  delivery  to  the  railroad  company,  and  at  any 
time  prior  to  the  time  fixed  for  their  payment,  must  be  re- 
garded as  a  bona  fide  purchaser/ 

Negotiable  promissory  notes  of  a  purchaser  of  municipal 
bonds  are  a  sufficient  consideration  for  their  sale  to  make  the 
holder  a  bona  fide  purchaser.' 

One  who  takes  bonds  as  collateral  security  for  a  valid  debt, 
for  which  he  holds  no  other  security,  and  which  the  bonds 
fall  short  of  securing,  is  a  purchaser  for  value,  and  is  entitled 
to  all  the  rights  of  a  bona  fide  holder  for  value,  among  which 
is  the  right  to  enforce  payment  from  the  stockholders  of  the 
company  which  issued  them.* 

But  there  can  be  no  bona  fide  holder  of  bonds,  within  the 
meaning  of  the  law  applicable  to  negotiable  paper,  which  have 
been  issued  without  authority,  that  is,  where  there  is  no  power 
to  issue  them." 

§  400.  Presumption  as  to  the  validity  of  bonds. — When  a 
person  purchases  municipal  bonds  in  open  market,  the  prima 
facie  presumption  is  that  he  acquired  the  bonds  before  they 
were  due  ;  that  he  paid  a  valuable  consideration  for  the  same  ; 
and  that  he  took  them  without  notice  of  any  defect  which 
would  render  them  invalid.  And  when  a  corporation  has 
power,  under  any  circumstances,  to  issue  municipal  securities, 

'  Montclair  v.  Eamsdell,  107  U.  S.  senbarke    a.  Eamey,  53    Ind.    499, 

147.  and  cases  cited. 

*  Humboldt  Township  v.  Long,  92        ^Cagwin  v.  Town  of  Hancock,  84 

U.S.  642;  Town  of  Venice  v.  Mur-  N.  Y.  532;  Township  of  East  Oakland 

dock,  92  U.  S.  494;  Town  of  Genoa  v.  v.  Skinner,  94  U.  S.  255.    See,  also. 

Woodruff,  92  TJ.  S.  502.  '  German   Savings   Bank    v.   Franklin 

s  Orleans  v.  Piatt,  99  U.  S.  676.  County,  128  U.  S.  526;    Harshman  v. 

*Sayles  v.  Garrett,  110  U.S.  288;  Bates  County,  92  U.  S.  569 ;  St.  Joseph 
Allen  V.  Dallas,  etc.,  Co.,  3  Woods  Tp.  ».  Eogers.  16  Wall.  644;  Agawam 
316.  Or,  in  payment  of  an  antecedent  Nat.  Bank  v.  South  Hadley,  128  Mass. 
debt.  Mobile,  etc.,  Bank  v.  Oktibbeha  503;  Borough  of  Millerstown  v.  Fred- 
County,  24  Fed.  E.  110;  Footer.  Han-  erick,  114  Pa.  St.  435;  Eddy  v.  Peo- 
cock,  15  Blatch.  343.  See,  also.  Swift  pie,  127  111.  428 ;  Hewitt  v.  Board,  etc., 
V.  Tyson,  16  Pet.  1.    But  compare  Bu-  of  Normal  School  Dist.,  94  111.  528. 
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the  bona  fide  holder  generally  has  the  right  to  presume  that 
they  were  issued  under  the  circumstances  which  give  the  requi- 
site authority.' 

If  the  legal  authority  under  which  the  public  agents  acted  is 
sufficiently  comprehensive,  a  party  taking  the  bonds  has  a 
right  to  presume  that  those  empowered  to  act  and  acting  under 
it,  have  complied  with  its  requirements.^ 

Where  the  purchaser  of  county  bonds  was  apprised  by  the 
state  law  that  the  power  existed  in  the  county  court  to  issue 
the  bonds  to  a  railroad  company  without  any  election  of  the 
people,  and  there  was  nothing  on  their  face  to  show  that  they 
were  not  regularly  issued,  it  was  not  incumbent  upon  him  to 
inquire  whether  the  railroad  company  had  pursued  all  the 
steps  necessary  to  entitle  it  to  receive  the  bonds.  He  had  a 
right  to  presume  that  they  were  lawfully  entitled  to  them.' 

The  holder  of  a  municipal  security,  in  the  absence  of  proof 
to  the  contrary,  is  presumed  to  have  taken  it  before  due,  for  a 
valuable  consideration  and  without  notice  of  any  objection  to 
which  it  was  liable.  And  if  a  municipality  could,  under  any 
circumstances,  issue  municipal  securities,  the  bona  fide  holder 
of  them  has  a  right  to  presume  they  were  issued  under  the  cir- 
cumstances which  give  the  authority,  and  they  are  no  more 
liable  to  be  impeached  in  his  hands  for  any  infirmity  than  any 
other  commercial  paper.* 

Where  a  corporation  has  lawful  authority  to  issue  bonds  and 
does  so,  the  bona  fide  holder  has  a  right  to  presume  that  the 
power  was  properly  exercised,  and  is  not  bound  to  look  beyond 
the  question  of  its  existence. ° 

The  holder  of  municipal  securities  is  presumed  to  have  ac- 
quired them  in  good  faith  and  for  value.  But  if  in  suit  upon 
them,   the  defense  may  be  such  as  to  require  the  holder  to 

'  City  of    Lexington  v.  Butler,   14  312 ;  Supervisors  v.  Schenck,  5  Wall. 

Wall.  282.  772 ;  City  of  San  Antonio  v.  Lane,  32 

^Mayor  v.  Muscatine,  1  Wall.  384.  Tex.  405. 

'County  of  Henry  v.  Nicolay,   95  'Pompton    v.    Cooper   Union,    101 

U.  S.  619.  U.S.196;Gelpcke«.  City  of  Dubuque, 

*San  Antonio  v.  MeHaffy,  96  U.  S.  1  Wall.  175. 
MuN.  Se.— 29 
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show  that  value  was  paid,  it  is  not,  in  every  case,  essential  to 
prove  that  he  paid  value.' 

Where  it  is  declared  in  the  bonds  that  they  were  issued  pur- 
suant to  the  statute  authorizing  a  municipality  to  borrow 
money  for  a  loan  to  the  municipality,  bona  fide  holders  of  the 
bonds,  whether  so  by  indorsement  or  delivery,  have  a  right  to 
presume  that  the  bonds  have  been  lawfully  issued.^ 

§  401.  As  to  prior  equities  between  original  parties. — Cou- 
pons attached  as  interest  warrants  to  bonds  for  the  payment  of 
money,  lawfully  issued  by  municipal  corporations,  as  well  as 
the  bonds  to  which  they  are  attached,  when  they  are  payable 
to  order  and  are  indorsed  in  blank,  or  are  made  payable  to 
bearer,  are  transferable  by  delivery,  and  are  subject  to  the 
same  rules  and  regulations,  so  far  as  respect  the  title  and  rights 
of  the  holders,  as  negotiable  bills  of  exchange  and  promissory 
notes.  Holders  of  such  instruments,  if  the  same  are  indorsed 
in  blank,  or  are  payable  to  bearer,  are  as  effectually  shielded 
from  the  defense  of  prior  equities  between  the  original  parties, 
if  unknown  to  them  at  the  time  of  the  transfer,  as  the  holders 
of  any  other  class  of  negotiable  instruments.' 

Whenever  negotiable  paper  has  passed  into  the  hands  of  a 
party  unaffected  by  previous  infirmities,  its  character  as  an 
available  security  is  established,  and  its  holder  can  transfer  it 
to  others  with  like  immunities.  If  any  intermediate  holder  be- 
tween the  plaintiff  and  defendant  take  negotiable  paper  under 
such  circumstances  as  would  entitle  him  to  recover  against  the 
defendant,  the  plaintiff  will  have  the  same  right,  even  though 
he  may  have  purchased  with  a  knowledge  of  its  infirmity  as 
between  the  original  parties.* 

§  402.  Doctrine  of  negligence  as  affecting  the  rights  of 
bona  fide  holders. — In  determining  what  constitutes  a  bona  fide 
holder  of  commercial  paper,  and  in  what  way  it  may  be  ac- 

•  Montclair  v.  Ramsdell,  107  TJ.  S.  Wall.  282 ;  Moran  v.  Oomrs.  of  Miami 

147.  Co.,  2  Black  722 ;  Mercer  Co.  v.  Hack- 

"  Moran  v.   Comrs.  of  Miami  Co.,  2  et,  1  Wall.  83. 

Black  (U.  S.)  722.  *  Scotland  Co.  v.  Hill,  132  U.  S.  107. 

'  City  of   Lexington  v.  Butler,   14 
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quired,  the  court  of  appeals  of  the  state  of  New  York  has  held 
that  he  is  not  bound  to  make  inquiries,  nor  to  act  upon  cir- 
cumstances which  would  put  an  ordinary  careful  man  upon 
inquiry,  unless  they  are  of  such  a  character  as  would  impeach 
the  honesty  of  the  holder.  Gross  negligence,  even,  has  been 
held  insuflBcient  to  impeach  this  holding,  when  a  party  has 
given  consideration  for  the  bill.' 

The  law  is  well  settled  in  the  supreme  court  of  the  United 
States  that  a  party  who  takes  negotiable  paper  before  due,  for 
a  valuable  consideration,  without  knowledge  of  any  defect  of 
title,  in  good  faith,  can  hold  it  against  all  the  world.  The 
same  principles  apply  to  municipal  securities.^ 

§  403.   Doctrine  of  notice  to  bona  fide  holders  of  defects. — 

A  bona  fide  holder  of  municipal  bonds  who  is  protected  from 
defects  in  their  issue,  except  as  already  explained,  is  one  who 
had  no  knowledge  of  the  defects,  because  if  he  has  knowledge 
of  the  defects  in  the  issuance  of  bonds,  he  is  placed  on  the 
same  footing  as  the  original  parties  to  the  transaction.  And 
any  defense  that  would  be  good  between  the  original  parties 
would  be  good  as  to  a  subsequent  holder  who  has  notice  of  the 
equities  or  defects  set  up  as  a  defense  to  the  bonds.  Notice  is 
not  confined  to  recitals  in  the  bonds.  It  is  immaterial  how 
the  purchaser  gets  the  information  that  they  are  defects  in  the 
issue  of  the  bonds ;  it  is  the  fact  that  he  has  knowledge  of  the 
defects  that  binds  him  and  puts  him  in  the  same  position  as 
the  original  payee  of  the  bond,  who  is  bound  to  see  that  all  the 
conditions  of  the  issue  have  been  fully  complied  with.  There 
is,  however,  an  important  qualification  to  this  rule  of  notice,  as 
affecting  the  purchasers  of  municipal  bonds.  As  a  corollary  from 
the  doctrine  that  a  bona  fide  holder  without  notice  has  absolute 
title,  arising  from  possession  of  the  bonds,  is  deduced  the  rule 

'  Griggs  V.  Howe,  3  Keyes  166 ;  Bird-  20  How.  (U.  S.)  343 ;  Clark  v.  Evans, 

sail  V.  Eussell,  29  N.  Y.  220 ;  Williams  66  Fed.  R.  263. 

V.  Tilt,  36  N.  Y.  319;  Park  Bank  v.  ^Murray  v.   Lardner,  2  Wall.   110; 

Watson,  42  N.Y.  490;  Welch  D.  Sage,  Hotchkiss    v.    National    Shoe     and 

47  N.  Y.  143 ;  Seybel  v.  National  Bank,  Leather   Bank,  21  Wall.  354. 
54  N.  Y.  288;  Goodman  v.  Simonds, 
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that  it  transmits  to  any  one  a  good  title ;  for  if  he  could  not 
the  title  thus  assured  to  him  would  be  of  little  value. 

Possession,  even  without  explanation,  is  prima  facie  evidence 
that  the  holder  is  the  proper  owner  or  lawful  possessor  of  the  • 
instruments ;  and  it  seems  that  nothing  short  of  fraud  or  bad 
faith,  not  even  gross  negligence,  is  sufficient  to  overcome  the 
presumption  and  invalidate  the  title  of  the  holder,  as  inferred 
from  his  actual  custody  of  the  instruments.' 

§  404.  The  doctrine  as  to  second  indorsee. — It  follows  that 
where  the  first  indorsee  purchases  the  instrument  before  due 
and  pays  value  without  any  notice  of  any  prior  equities,  the 
second  indorsee  holding  under  the  first  takes  a  good  title,  even 
though  he  has  notice  of  such  prior  equities,  if  he  purchased 
the  instrument  in  the  regular  course  of  business  before  due, 
for  the  reason  that  it  took  a  new  and  independent  title  under 
another  indorser.  Notice  of  such  prior  equities  can  not  affect 
the  title  of  the  second  holder,  if  he  acquired  title  from  a  prior 
holder  who  had  no  such  knowledge.'' 

§  405.  Title  of  bona  fide  holder,  how  defeated. — A  pur- 
chaser of  municipal  securities  before  due  for  a  valuable  con- 
sideration, without  knowledge  of  any  defect  of  title  and  in 
good  faith  holds  it  by  a  title  valid  against  the  world.  Sus- 
picion of  defect  of  title  or  the  knowledge  of  circumstances 
which  would  incite  such  suspicion  in  the  mind  of  a  prudent 
man,  or  gross  negligence  on  the  part  of  the  taker  at  the  time 
of  the  transfer,  will  not  necessarily  defeat  its  title ;  that  result 
can  be  produced  only  by  bad  faith  on  his  part.  And  the  burden 
of  proof  lies  on  the  person  who  assails  the  right  of  the  party  in 
possession.  These  principles  apply  to  the  sale  of  stolen  nego- 
tiable bonds.     Mr.  Justice  Swayne  in  delivering  the  opinion 

'  Goodman    v.    Simonds,   20  How.  gross  negligence  may  be  evidence  of 

(U.  S.)  343 ;  Collins  v.  Gilbert,  94 U.  S.  bad  faith. 

753;  Brown  v.  Spoflord,  95TJ.  S.  476;  « Story  on  Notes,  §196;   Story  on 

Comrs.  of  Marion  County  ».  Clark,  94  Bills,  §220;  Bailey  i).  Bid  well,  13  M. 

tJ.  S.  278.   This  is  the  prevailing  rule,  &  W.   73;  Comrs.  of  Marion   Co.  v. 

although  in  a  few  states  it  is  other-  Clark,  94  U.S.  278 ;  Cromwell  u.  Coun- 

wise.  But  supicious  circumstances  and  ty  of  Sac,  96  U.  S.  51. 
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of  the  court,  in  a  leading  case  upon  this  subject,  said  :  "  We 
are  well  aware  of  the  importance  of  the  principle  involved  in 
this  inquiry.  These  securities  ar®  found  in  the  channels  of 
commerce  everywhere,  and  their  volume  is  constantly  increas- 
ing. They  represent  a  large  part  of  the  wealth  of  the  commer- 
cial world.  The  interest  of  the  community  at  large  in  the  sub- 
ject is  deep  rooted  and  wide  branching.  It  ramifies  in  every 
direction  and  its  fruits  enter  daily  into  the  affairs  of  persons  in 
all  conditions  of  life.  While  courts  should  be  careful  not  to 
so  shape  or  apply  the  rule  as  to  invite  aggression  or  give  any 
easy  triumph  to  fraud,  they  should  not  forget  the  consideration 
of  equal  importance  which  lie  in  the  other  direction.'" 

The  title  of  the  person  who  takes  negotiable  paper  before  due 
for  a  valuable  consideration  can  only  be  defeated  by  showing 
bad  faith  in  him,  and  this  implies  guilty  knowledge  or  willful 
ignorance  of  the  facts  impairing  the  title  of  the  party  from 
whom  he  received  it.* 

§  406.  Stolen  bonds,  when  valid. — Municipal  bonds,  in  this 
respect,  stand  upon  precisely  the  same  footing  as  other  nego- 
tiable paper.  Thus,  where  municipal  bonds  had  been  taken 
from  the  vaults  of  a  bank  by  burglars,  and  the  theft  advertised 
by  the  true  owners,  and  the  bonds  had  found  their  way  into 
the  market,  the  purchasers  for  value  in  good  faith  were  al- 
lowed to  enforce  their  payment,  notwithstanding  the  bonds  had 
been  stolen.  As  said  by  the  supreme  court  of  Pennsylvania, 
the  latest  decision,  both  in  England  and  this  country,  have 
set  strongly  in  favor  of  the  principle  that  nothing  but  clear  ev- 
idence of  knowledge  or  notice,  fraud, or  mala.fides  can  impeach 
the  title  of  a  holder  of  negotiable  paper  taken  before  maturity." 

§  407.  Dealers  in  bonds  are  charged  with  notice  of  statute 
under  which  they  are  issued. — Dealers  in  municipal  bonds  are 

'  Murray  v.  Lardner,  2  Wall.  110.  N.  Y.  226 ;  Birdsell  v.  Russell,  29  N.Y. 

'Hotchkiss    I!.  National  Banks,  21  220;  Commonwealth  ».  Savings  Bank, 

Wall.  354 ;  Clark  v.  Evans,  66  Fed.  R.  98  Mass.  12 ;  Shipley  v.  Carroll,  45  111. 

263.  285;    Cooke  v.  United  States,  91  U.  S. 

'Battles  &  Webster  ».  Laundensla-  389.    But  see  District  of  Columbian 

ger,  84  Pa.  St.  446 ;  City  of  Elizabeth  Cornell,  130   U.    S.   655 ;    Branch  v. 

V.  Force,  29  N.  J.  Eq.  587;  Dutchess,  Comrs.  of  Sinking  Fund,  80  Va.  427, 

etc.,  Insurance  Co.  v.  Hachfleld,  73  56  Am.  R.  596.    See  ante,  §  239. 
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charged  with  notice  of  the  laws  of  the  state  granting  power  to 
issue  the  bonds  they  find  on  the  market.  This  has  always 
been  -the  rule  adopted  by  the  supreme  court  of  the  United 
States.  And  if  power  exists  in  a  municipality  a  bona  fide 
holder  is  protected  against  mere  irregularities  in  the  manner  of 
its  execution,  but  if  there  is  a  want  of  power  no  legal  liability 
can  be  created.' 

Chief  Justice  Waite  said  :  "  Every  purchaser  of  a  munici- 
pal bond  is  chargeable  with  notice  of  the  statute  under  which 
the  bond  was  issued.  If  the  statute  gives  no  power  to  make 
the  bond,  the  municipality  is  not  bound.  So,  too,  if  the  mu- 
nicipality has  no  power,  either  by  express  grant  or  by  impli- 
cation, to  raise  money  by  taxation  to  pay  the  bonds,  the  holder 
can  not  require  the  municipal  authorities  to  levy  a  tax  for  that 
purpose.* 

§  408.  Illnstrations. — A  purchaser  for  value  and  before  ma- 
turity of  bonds  of  a  county  in  Colorado  is  charged  with  the 
duty  of  examining  the  record  of  indebtedness  provided  for  in 
the  statute  of  that  state,  in  order  to  ascertain  whether  the 
bonds  increased  the  indebtedness  of  a  county  beyond  the 
limits  of  indebtedness  of  a  state  ;  the  recitals  in  such  bonds  do 
not  estop  the  county  to  prove  by  the  records  of  the  assessment 
and  the  indebtedness  that  the  bonds  were  issued  in  violation  of 
the  state  constitution.' 

The  purchaser  or  holder  of  municipal  bonds  is  chargeable  with 
notice  of  the  requirements  of  the  law  under  which  they  are 
issued.' 

Where  bonds  of  a  county  are  issued  in  pursuance  of  a  pub- 
lic statute  of  a  state,  any  person  dealing  in  them  is  chargeable 
with  a  knowledge  of  it.° 

Municipal  corporations,  unless  authorized  by  their  charters, 
have  no  power  to  make  and  place  in  the  market  commercial 
paper,  and  all  persons  dealing  in  municipal  bonds  issued  by 

'  Anthony  v.  County  of  Jasper,  101  '  Sutlift  v.  Lake  County  Comrs.,  147 
U.  S.  693.  '  U.  S.  230. 

^  Huidekoper  v.  Macon  Co.,  99  U.  S.  '  Barnett  v.  Denison,  145  TJ.  S.  135. 
682.  'Comrs.  of  Knox  Co.  v.  AspinweiU, 

21  How.  539. 
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the  officers  of  a  school  district  must  see  that  the  power  exists. 
There  is  no  presumption  that  much  paper  has  been  issued 
within  the  scope  of  their  power  as  is  the  case  with  corporations 
created  for  business  purposes. 

Municipal  bonds  issued  without  power  are  void  in  whoso- 
ever hands  they  may  be  found.  Thus  it  has  been  held  that  a 
bond  issued  by  the  board  of  education  of  a  school  district,  not 
tor  the  purpose  of  raising  money  to  purchase  a  school  site,  or 
for  erecting  a  school  building,  they  having  no  power  under 
the  statute  to  issue  such  paper  for  any  other  purpose,  is  void 
even  in  the  hands  of  a  person  taking  without  notice  as  no  one 
can  be  an  innocent  purchaser  of  such  void  paper.' 

§  409.  Bonds  when  void  as  against  bona  fide  holder. — ^There 
can  be  no  bona  fide  holder  of  municipal  securities  where  the 
statute  did  not  authorize  the  issue  of  such  securities.  The 
objection  in  such  cases  goes  to  the  point  of  power.  There  is 
an  entire  want  of  jurisdiction  over  the  subject.  It  is  not  a 
case  of  informality,  and  irregularity,  fraud  or  excess  of  author- 
ity in  an  authorized  agent.  Where  there  is  a  total  want  of  au- 
thority to  issue  commercial  securities,  there  can  be  no  such 
thing  as  a  bona  fide  holding.^ 

A  municipal  corporation  can  not  issue  bonds  in  aid  of  extra- 
neous objects  without  legislative  authority.  All  persons  deal- 
ing with  such  bonds  must  take  notice  of  such  want  of  power  at 
their  peril.  The  want  of  any  legislative  authority  in  a  munic- 
ipality to  issue  bonds  is  a  fatal  objection  to  their  validity,  no 
matter  under  what  circumstances  the  holder  may  have  obtained 
them.' 

A  holder  for  value  of  municipal  bonds  is  not  affected  by  any 
irregularities,  or  fraud  or  unfounded  assumption  of  authority 

'  Hewitt ».  Normal  School  District,  man,  76  111.  189;    Sherlock  d.  "Win- 

94  111.528;  Board  of  Supervisors  v.  netka,  59  111.  389. 

Farwell,  25  111.  183;  Clark  D.  Board,  =!  Township    of     East    Oakland    v. 

etc.,   of    Hancock    Co.,   27   111.   305;  Skinner,  94  U.  S.  255. 

Supervisors  of  Marshall  Co.  v.  Cook,  ^Town  of  South  Ottawa  v.  Perkins, 

38  111.44;    Wiley  1).  Silliman,  62  111.  94  U.  S.  260;   Supervisors  of  Kendall 

170;    Harding  v.  Eailroad  Company,  Co.  v.  Post,  94  U.  S.  260. 
65  111.  90;  School  Directors  v.  Fogle- 
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on  the  part  of  the  agents  of  the  municipality.  But  good  faith 
is  unavailing  where  there  is  an  entire  want  of  authority  in 
those  who  profess  to  act.' 

Municipal  corporations  have  not  the  power,  without  legisla- 
tive authority  expressly  or  clearly  implied,  to  issue  municipal 
securities  of  a  commercial  character  free  from  equitable  de- 
fenses in  the  hands  of  bona  fide  holders.  The  officers  of  such 
a  corporation  can  not,  like  the  officers  of  a  private  corporation, 
create  by  their  acts  an  estoppel  against  corporations,  its  tax- 
payers or  people,  so  as  to  render  illegal  issues  of  such  securi- 
ties not  authorized  by  law  valid  in  the  hands  of  bona  fide  hold- 
ers for  value.'' 

Where  there  was  no  authority  in  law  for  issuing  municipal 
bonds,  no  recovery  can  be  had  in  an  action  upon  the  bonds  or 
coupons.' 

Although  the  charter  of  a  Missouri  railroad  company  au- 
thorized the  taxable  inhabitants  of  the  "strip  of  country  desig- 
nated to  vote  upon  themselves  to  take  stock,  and  required  the 
county  court  to  levy  and  collect  such  a  tax,  if  voted,  and  pay 
over  the  money,  as  fast  as  collected,  to  the  treasurer  of  the 
company,"  it  was  held  that  this  gave  no  authority  for  the 
county  to  issue  bonds  in  anticipation  of  the  facts.  And  every 
holder  of  a  municipal  bond  is  chargeable  with  notice  of  the 
provisions  of  the  law  by  which  its  issuance  was  authorized.  If 
there  was  no  law  for  such  issuing,  there  can  be  no  valid 
bonds.* 

Article  12,  section  14,  of  the  constitution  of  Mississippi, 
adopted  December  1,  1869,  provides  as  follows:  "The  legis- 
lature shall  not  authorize  any  county,  city  or  town  to  become 
a  stockholder  in,  or  to  lend  its  credit  to,  any  company,  associa- 
tion or  corporation,  unless  two-thirds  of  the  qualified  voters  of 
such  county,  city  or  town,  at  a  special  election  or  regular  elec- 
tion, to  be  held  therein,  shall  assent  thereto."  A  city  in  that 
state  subscribed  for  stock  in  a  railroad  corporation,  after  what 

'County  of  Dallas  v.  MacKenzie,  'Wells  u.  Supervisors,  102  U.  S.  625. 

94  TJ.  S.  660.  *  Ogden  v.  County  of  Daviess,  102 

2  Mayor    v.    Ray,    19    Wall.    468;  U.  S.  634. 
Nashville  v.  Lindsay,  19  Wall.  485. 
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was  called  a  "special  election  was  held,"  but  neither  the  elec- 
tion nor  the*  subscription  was  authorized  by  any  act  of  the 
legislature.  Afterwards  the  legislature  passed  an  act  provid- 
ing ' '  that  all  subscriptions  to  the  capital  stock  of  the  corpora- 
tion, made  by  any  county,  city  or  town  in  this  state,  which 
were  not  made  in  violation  of  the  constitution  of  this  state,  axe 
hereby  legalized,  ratified  and  confirmed."  Thereafter  the  city 
issued  bonds  to  pay  for  its  subscription.  In  a  suit  against  the 
city  by  a  bona  fide  holder  of  coupons  cut  from  the  bonds,  to  re- 
cover their  amount,  it  was  held  by  the  supreme  court  that  the 
bonds  were  void  for  want  of  power  to  issue  them,  notwith- 
standing any  recitals  on  their  face,  or  any  acts  in  pais,  claimed 
to  operate  by  way  of  estoppel.' 

All  persons  taking  securities  of  municipalities  having  only 
such  special  power  must  see  to  it  that  the  conditions  prescribed 
for  the  exercise  of  the  power  existed.  As  an  essential  prelimi- 
nary to  protection  as  a  bona  fide  holder,  authority  to  issue  them 
must  appear.  If  such  authority  did  not  exist,  the  doctrine  of 
protection  to  a  bona  fide  purchaser  has  no  application.  This  is 
the  rule  even  with  commercial  paper  purported  to  be  issued 
under  a  delegated  authority.  The  delegation  must  be  first 
established  before  the  doctrine  can  come  in  for  consideration.^ 

Where  there  is  an  entire  absence  of  power,  as  distinguished 
from  a  defective  execution  of  the  power,  then  the  recitals  of 
those  invested  with  the  ministerial  duty  of  issuing  the  bonds 
will  afford  no  protection  even  to  a  bona  fide  holder  for  value. 
If  such  bonds  are  issued  without  legislative  authority,  they 
are  void,  and  the  levy  of  taxes  and  payment  of  interest  will 
not  render  them  valid.' 

The  rule  just  stated  is  also  applicable  where  bonds  are 
issued  in  excess  of  the  limit  prescribed  by  the  constitution.  If 
the  constitutional  limit  of  indebtedness  has  already  been 
reached,  it  would  seem  that  there  is  an  absolute  want  of  power 

1  Hayes  v.  Holly  Springs,  114  U.  S.  20  Wall.  655.  See,  also,  St.  Joseph  Tp. 
120.  i>.   Rogers,  16    Wall.   644;    Northern 

2  Merchants'  Bank  v,.  Bergen  Co.,  Bank  v.  Porter  Tp.,  110  U.   S.  608; 
115  IT.  S.  384.  Duke  v.  Brown,  96  N.  Car.  127;  Wil- 

'  German  Bank  v.  Franklin  Co.,  128    liamsoni).  City  of  Keokuk,  44  Iowa  88. 
U.  S.  526 ;  Loan  Association  v.  Topeka, 
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to  create  a  further  indebtedness  by  the  issuance  of  bonds,  and 
that  neither  acts  of  the  municipality  nor  recitals  in  the  bonds 
can  validate  them.' 

§  410.  When  proceedings  relating  to  municipal  securities 
impair  the  obligation  of  contract. — A  municipal  corporation 
under  an  ordinance  authorized  by  its  charter  issued  bonds 
to  provide  the  funds  for  building  a  market  house.  By 
the  terms  of  the  bonds  the  revenue  of  the  market  was  to  be  de- 
voted to  the  interest  of  the  bonds  and  to  form  a  sinking  fund 
to  redeem  them.  It  was  held  that  the  ordinance  was  author- 
ized by  the  charter  and  therefore  valid ;  that  it  constituted  a 
contract  between  the  holders  of  the  bonds  and  the  city  and  that 
subsequent  ordinances  of  the  city  making  any  other  disposi- 
tion of  the  market  revenues  were  void,  and  that  so  much  of  a 
charter  granted  the  city  after  the  issue  of  the  bonds  as  author- 
ized the  city  council  to  divert  any  of  such  revenues  from  the 
special  fund  as  contracted  in  the  ordinance  under  which  the 
bonds  were  issued  was  inoperative,  as  impairing  the  obligation 
of  a  contract  within  the  meaning  of  the  federal  constitution.* 

§  411.  Illustrations. — An  act  requiring  the  holder  of  a  mu- 
nicipal warrant,  which  is  overdue  and  which  draws  ten  per 
cent,  interest  per  annum,  to  present  the  same  at  the  treasury, 
and  surrender  it  and  take  in  its  place  bonds  bearing  interest 
at  seven  per  cent,  per  annum,  payable  at  a  distant  day,  im- 
pairs the  obligation  of  a  contract  within  the  meaning  of  the 
constitution,  and  is,  therefore,  unconstitutional  and  void.' 

1  Buchanan  v.  Litchfield,  102  TJ.  S.  Company,  120  TJ.  S.  64;  Fisk  v.  Police 

278 ;   Katzenherger  v.  Aberdeen,  121  Jury,  6  Sup.  Ct.  E.  331 ;  Monongahela 

U.  S.  172;  Lake  County  v.   Rollins,  Bridge  Co.  v.  Railway  Co.  (Pa.),  8 

130  U.  S.  662 ;  Dixon  County  v.  Field,  Atlantic  R.  233 ;  Coast  Line  Railroad 

lllU.  S.  83;  Sutliff  v.  Lake  County  Company  e.  City  of  Savannah,  30  Fed. 

Comrs.,  147  U.S.  230;  Hedges  D.Dixon  R.  646;  Willis  v.  Miller,  29  Fed.  R. 

County,  150U.S.182, 14 Sup.  Ct.R.  71.  238;  Saginaw  Gas  Light  Co.  v.  City 

'  Franzende  v.  City  of  Houston,  24  of    Saginaw,   28    Fed.    R.  529.     See, 

Fed.  R.  95;  Seibert  v.  United  States,  also,  ante,  §  120. 

122  U.   S.   284,   7  Sup.  Ct.   R.   1190;  ^  g^ewer  v.  Otoe  Co.,  1  Neb.  373. 

Lehigh  Water  Co.  v.  Borough  of  Eas-  See,  also,  Fletcher  v.  Peck,  6  Cranch 

ton,  121  U.S.  388,  7  Sup.  Ct.  R.  916;  87;  State  of  New  Jersey  v.  Wilson,  7 

Water- Works    Co.    v.    Water- Works  Cranch  164  ;Terrett?;.Taylor,9  Cranch 
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A  county  in  Idaho  issued  bonds  under  an  act  of  the  legisla- 
ture providing  that  ten  per  cent,  of  such  bonds  should  be  paid 
in  ten  years  from  the  date  of  the  issue,  and  ten  per  cent,  annu- 
ally thereafter  until  fully  paid  ;  that  taxes  should  be  levied  to 
provide  for  the  payment  of  principal  and  interest,  and  that  the 
faith,  credit  and  all  taxable  property  within  the  limits  of  the 
county  as  constituted  at  the  time  of  issuing  the  bonds  should 
be  pledged  for  the  payment  thereof,  but  that  segregated  terri- 
tory must  be  relieved  of  such  taxation  when  the  county  acquir- 
ing such  territory  should  pay  to  the  county  losing  the  same  the 
corresponding  portion  of  the  indebtedness  of  such  county. 
After  the  issue  of  the  bonds  the  county  was  divided,  part  of  its 
territory  being  erected  into  two  new  counties,  part  annexed  to 
another  county.  The  act  making  such  division  provided  that 
the  proportionate  shares  of  the  debt  of  the  county  which  issued 
the  bonds  should  be  ascertained  in  the  manner  therein  pro- 
vided upon  the  basis  of  the  assessed  valuation  of  the  land  con- 
tained in  the  several  counties  as  constructed,  in  the  year  prior 
to  the  division,  and  that  the  new  counties  and  that  portion 
which  was  annexed  to  another  county  should  deliver  to  the 
county  which  issued  the  bonds  their  interest-bearing  warrants 
for  their  proportional  shares  of  such  debt;  ten  per  cent, 
thereof  payable  in  eight  years  and  ten  per  cent,  annually  there- 
after until  fully  paid.  It  was  held  by  the  United  States  cir- 
cuit court  for  the  district  of  Idaho  that  such  act  did  not  impair 
the  obligation  of  the  contract  of  the  county  which  issued  the 
bonds,  with  the  holders  of  such  bonds,  and  did  not  give  the 
bondholders  a  right  to  proceed  in  equity  against  the  separated 
counties  to  enforce  contribution.' 

§  412.  Irregularities  not  valid  defense  to  bonds  in  the  hands 
of  bona  fide  holder. — The  principle  is  well  settled  that  in  a  suit 
by  a  bona  fide  holder  against  a  municipal  corporation  to  recover 
the  amount  of  coupons  due  on  bonds  issued  under  authority  of 
law,  no  questions  of  form  merely  or  irregularity  or  fraud  or 

43 ;  Dartmouth  College  v.  Woodruff,  4    4  Wheaton  122 ;  Woodruff  v.  Trapnall, 
Wheaton    518 ;    Green  v.    Biddle,    8    10  How.  190. 

Wheaton  1 ;  Sturges  v.  Crowninshield,        ^  Savings  and  Loan  Association  v. 

Alturas  Co.,  65  Fed.  E.  677. 
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misconduct  on  the  part  of  the  agents  of  a  corporation  can  be 
considered.  The  only  matters  left  open  in  such  cases  for  in- 
quiry are  the  authority  to  issue  the  bonds  by  the  laws  of  the 
state  and  the  bona  fides  of  the  holder.' 

The  payment  of  negotiable  municipal  bonds  in  the  hands  of 
an  innocent  purchaser  for  value  can  not  be  avoided  on  the 
ground  that  the  elections  authorizing  their  issue  were  irregu- 
larly called  and  held,  although  the  irregularities  were  such 
that,  had  the  questions  been  raised  in  the  proper  manner  and 
at  the  proper  time,  such  bonds  would  have  been  held  invalid.* 

§  413.  Purchaser  of  bonds  must  take  notice  of  public 
records. — Where  bonds  purporting  to  have  been  issued  by  a 
municipality  contain  no  recitals  of  an  election,  or  of  proceed- 
ings and  orders  of  the  municipality  but  are  mere  naked  prom- 
ises to  pay,  every  purchaser  and  holder  of  the  securities  is 
chargeable  with  notice  of  whatever  appears  upon  the  face  of 
the  records.  If  in  such  case  it  appears  upon  the  face  of  the 
records  that  the  commissioners  had  no  authority  to  issue  the 
bonds,  the  municipality  could  avail  itself  of  that  want  of  au- 
thority as  a  defense  to  an  action  even  by  a  bona  fide  holder. ° 

When  the  laws  or  constitutional  provisions  relating  to  the 
issuance  of  county  bonds  point  to  the  county  records  as  evi- 

'  EouedeB.  Mayor,  etc., Jersey  City,  January,    94   U.    S.   202;  County    of 

18  Fed.  R.  719 ;  Town  of  East  Lincoln  Warren  v.  Marcy,  97  TJ.  S.  96 ;  Wil- 

V.  Davenport,  94  IT.  S.  801 ;  Pompton  son  v.  Salamanca,  99  U.  S  499. 
V.  Cooper  Union, 101  U.  S.  196;  Cop-        'Lewis  v.  Comrs.  of  Bourbon  Co., 

per  V.  Mayor.  44  N.  J.  L.  634;    Mur-  12  Kan.  186;  Gelpcke  v.  City  of  Du- 

ray  v.  Lardner,   2  Wall.  110;  Crom-  buque,  1  Wall.  175;  Marsh  v.  Fulton 

well  V.  County  of  Sac,  96  U.  S.  51;  Co.,  10  Wall.  676;  Pendleton  Co.  v. 

Parsons  v.  Jackson,  99  U.  8.  434;  Rail-  Amy,  13  Wall.  297 ;  Comrs.  of  Knox 

road  Co.  u.  Sprague,  103 TJ.  S.  756.  Co.  v.  Aspinwall,  21  How.  539 ;  Bissell 

*  State  w.  Board,  etc.,  of  Kiowa  Co.,  v.  City    of    Jeffersonville,   24    How. 

39  Kan.  657;  Comrs.  of  Knox  Co.  v.  287;  Hopp  v.  Trustees  of  Brown  Tp., 

Aspinwall,  21  How.  539;  Gelpcke  v.  13  Ohio  St.  311;  State  ti.  Trustees  of 

City  of  Dubuque,  1  Wall.  175;  Super-  Union  Tp.,  15  Ohio  St.  437;   Clark  v. 

visors  ».  Schenck,  5  Wall.  772;Lynde  City  of  Des  Moines,   19    Iowa    199; 

V.  The  County,  16  Wall.  6;  Town  of  Veeder  i;.  Town  of  Lyman,  19  Wis. 

Coloma  V.  Eaves,  92  U.  S.  484 ;  Marcy  298 ;  Starin  v.  Town  of  Genoa,  23  N.  Y. 

V.  Township  of  Oswego,  92  U.  S.  637;  439;  Gould  u.  The  Town  of  Sterling, 

Comrs.  of  Douglass  Co.  v.  Bolles,   94  23  N.  Y.  456; The  Peoples.  Mead, 24 

U.  S.  104;  Comrs.  of  Johnson  Co.  «.  N.  Y.  114,  36  N.  Y.  224. 
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dence  of  facts  required  to  authorize  their  issuance,  such  records 
and  not  the  recitals  in  the  bonds  must  be  looked  to  by  all  per- 
sons proposing  to  deal  in  them.' 

§  414.   As  to  constructive  notice  of  inyalidity  of  bonds. — 

The  purchaser  before  maturity  of  municipal  bonds  payable  to 
bearer  is  not,  ipso  facto,  chargeable  with  constructive  notice  of 
their  alleged  invalidity  because  he  undertook  to  satisfy  him- 
self by  investigation  that  the  condition  necessary  for  the  issu- 
ance had  been  fulfilled,  and  did  not  rely  on  their  face.  Such 
knowledge,  when  there  are  no  marks  of  infirmity  on  the  face 
of  the  bonds  and  no  want  of  power  in  a  municipality,  is  a 
question  of  fact.  And  where  the  officers  issuing  municipal 
bonds  are  invested  with  the  power  to  decide  whether  the  con- 
ditions precedent  to  their  issue  have  been  complied  with,  their 
recitals  to  that  effect  in  the  bonds,  when  held  by  a  bona  fide 
purchaser,  are  generally  conclusive.^ 

But  a  holder  of  municipal  bonds  in  which  there  are  no  re- 
citals to  estop  the  municipality  is  bound  to  know  that  they  are 
issued  under  express  legislative  authority,  and  to  inquire 
whether  they  are  issued  in  the  mode  and  for  the  purposes 
provided  by  the  law  for  their  issue.' 

§  415.  Purchasers  of  bonds  are  conclusively  bound  by  the 
constitution  and  laws  of  the  state. — A  purchaser  of  bonds  is 
bound  to  know  the  constitutional  limit  of  the  indebtedness 
which  the  municipal  corporation  could  lawfully  incur,  and 
where  the  bonds  offered  for  sale  by  him  exceed  such  limit,  it 
has  been  held  that  he  must  take  notice  that  such  bonds  could 
not  be  legally  issued,  no  matter  what  the  recitals  therein  might 
set  forth.* 

The  purchase  of  school  district  bonds  charges  the  purchaser 

^  Quaker  City  National  Bank  v.  ^  Carrier  v.  Town  of  Shawangunk, 
Nolan  Co.,  59  Fed.  R.  660;  Citizens  10  Fed.  E.  220;  Town  of  Coloma  v. 
Bank  v.  City  of  Terrell,  78  Tex.  456,  Eaves,  92  V.  S.  484 ;  Humboldt  Town- 
US.  W.  1003;  Dixon  Co.  ».  Field,  111  ship  U.Long,  92  U.  S.  642;  Walnut  v. 
U.  S.  83;  Lake  Co.  v.  Graham,  130  Wade,  103  U.  S.  683. 
IT.  S.  674;  Nolan  Co.  v.  State,  83  Tex.  'Hopper  v.  Town  of  Covington,  8 
182,  17  S.  W.  823;  Francis  v.  Howard  Fed.  R.  777,  118  U.  S.  148. 
Co.,  54  Fed.  R.  487,  50  Fed.  R.  44;  '  Bates  u.  Independent  School  Dis- 
West  Plains  Tp.  v.  Sage  69  Fed.  R.  943.  trict,  25  Fed.  R.  192. 
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with  knowledge  of  the  financial  condition  of  the  district  in  so 
far  as  it  affects  the  constitutional  power  of  a  district  to  issue 
bonds.' 

Hence  a  purchaser  of  municipal  bonds  is  bound  to  take 
notice  of  the  constitutional  limitation  upon  the  power  to  incur 
municipal  indebtedness  and  of  the  official  assessments  show- 
ing the  value  of  taxable  property  within  the  municipality.* 

§  416.   Validity  of  bonds  issued  by  de  facto  corporation. — 

Where  a  de  facto  board  of  education,  exercising  all  the  powers 
and  functions  of  such  a  corporation  legally  organized,  is  reor- 
ganized, and  its  action  acquiesced  in,  by  the  state  and  citi- 
zens, bonds  issued  by  it,  within  the  powers  granted  to  a  board 
legally  organized,  are  binding  in  the  hands  of  a  bona  fide  pur- 
chaser.°  And  it  is  a  general  rule  that  where  there  is  authority 
of  law  for  the  creation  of  the  corporation,  and  it  attempts  to 
organize  and  act  thereunder,  its  organization  can  not  be  col- 
laterally attacked  for  mere  irregularities,  and  its  bonds  or  other 
obligations  issued  before  the  state  takes  action  can  not  be 
challenged  upon  the  ground  of  such  irregularities*  in  its  or- 
ganization. 

Where  a  portion  of  a  township  is  declared  by  a  proclama- 
tion of  the  governor  to  be  a  city  of  the  second  class,  the 
remainder  of  such  township  still  retains  its  organization  ;  the 
members  of  the  township  board  are  still  de  facto  officers  at 
leastj  although  they  may  reside  within  the  limits  of  the  newly 
organized  city,  hence  it  can  not  divest  itself  of  its  liability  to 
pay  its  indebtedness  by  altering  its  boundaries  and  changing 
its  narne.^ 

Notwithstanding  the  original  organization  of  a  county  was 
without  authority  under  the  constitution  of  the  state  of  Kansas 

'  Nesbit  V.  Independent  School  Dis-  *  Shapleigh  v.  City  of  San  Angelo, 

trict,  25  Fed.  E.  635;    Dixon  Co.  v.  167  U.  S.  646,  17   Sup.  Ct.  E.  957;   St. 

Field,  111  U.  S.  83.  Paul  Gas  Light,  etc.,  Co.  v.  Village  of 

'  Buchanan  v.  Litchfield,  102  U.  S.  Sandstone,  —  Minn.  — ,  75  N.  W.  E. 

278 ;  Nesbit  v.  Eiverside  Independent  1050. 

District,  144  U.  S.  610.  ^  Walnut  Tp.   v.   Jordan,   38  Kan. 

'National  Life  Ins.  Co.  v.  Board  of  562;   State  v.  Jacobs,  17  Ohio  St.  143; 

Education,  62  Fed.  E.  778, 10  C.  C.  A.  Berlin  v.  Gorham,  34  N.  H.  266 ;  People 

637.  V.  Wren,  5  111.  279. 
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as  it  contained  an  area  of  less  than  432  square  miles  by  actual 
survey,  yet,  as  the  statute  creating  the  county  did  not  show 
that  its  area  was  less  than  432  square  miles,  and  as  it  was  not 
void  upon  its  face,  and  as  the  county  had  a  de  facto  organiza- 
tion, and  as  the  records  of  such  organization  appear  regular 
and  valid,  and  as  the  state  officials  proclaimed  the  organiza- 
tion, and  as  its  validity  was  subsequently  recognized  by  them 
and  the  legislature,  all  of  the  bonds  issued  by  the  county  un- 
der the  provisions  of  the  statute,  and  in  regular  form,  while 
it  was  so  organized  as  a  county,  were  held  valid  obligations  in 
the  hands  of  bona  fide  purchasers.' 

§  417.   As  to  validity  of  bonds  issued  by  de  facto  officers, 

— In  a  case  before  the  supreme  court  of  the  United  States  from 
Missouri  in  1881,  the  question  arose  whether  county  bonds 
issued  in  that  state  by  a  de  facto  county  court,  and  sealed  with 
the  seal  of  the  court  and  signed  by  the  de  facto  president,  could 
be  impeached  in  the  hands  of  an  innocent  holder  by  showing 
that  the  acting  president  was  not  a  de  jure  officer.  The  court 
held  that  in  no  state  is  it  more  authoritatively  settled  than  in 
Missouri  that  "the  acts  of  an  officer  de  facto  (although  his 
title  may  be  bad)  are  valid,  so  far  as  they  concern  the  public, 
or  the  rights  of  third  persons,  who  have  an  interest  in  the 
things  done.' 

In  this  case  the  supreme  court  of  Missouri  said  that  without 
this  rule  the  business  of  a  community  could  not  be  transacted. 
The  public  are  necessarily  compelled  to  do  business  with  an 
officer  who  is  exercising  the  duties  and  privileges  of  an  office 
under  color  of  right,  and  to  say  that  his  acts  as  to  strangers 
should  be  void  would  be  productive '  of  irreparable  mischief. 
It  would  cause  a  suspension  of  business  until  every  officer's 
right  de  jure  was  established.' 

This  is  conclusive,  said  Chief  Justice  Waite.  "The  ques- 
tion here  is  not  whether  Dimmick  was  de  jure  probate  judge  of 

iRiley  v.  Garfield  Tp.,  54  Kan.  463,  '  State  v.  Douglass,  50  Mo.  593. 

citing  State  v.  Commissioners  of  Gar-  '  The  same  rule  was  followed  in  the 

field  Co.,  54  Kan.  372 ;  School  District  case  of  Harbaugh  v.  Windsor,  38  Mo. 

V.  State,  29  Kan.  57 ;  Ashley  v.  Super-  327. 
visors,  8  C.  C.  A.  455,  60  Fed.  R.  55. 
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Ralls  county,  but  whether  he  was  acting  under  color  of  right 
as  a  justice  and  president  of  the  county  court.  That  is  averred 
in  the  petition  and  not  denied  in  the  answer.  His  right  to  the 
office  is  one  thing  ;  his  action  while  exercising  the  duties  of 
the  office  another.'" 

§  418.  Overissne  of  bonds  void  in  the  hands  of  bona  fide 
holders. — Where  a  municipal  corporation  is  indebted  to  the 
full  constitutional  limit,  bonds  issued  in  excess  of  that  limit 
are  invalid,  although  issued  to  be  sold  and  the  proceeds  to  be 
applied  to  the  payment  of  the  legal  indebtedness." 

A  purchaser  of  municipal  bonds  is  bound  to  take  notice  that 
the  bonds  are  an  overissue  and  beyond  the  power  of  a  munic- 
ipal corporation  under  the  state  constitution,  and  also  of  the 
value  of  the  taxable  property  within  the  municipality  as  shown 
by  the  tax-list.' 

Under  the  act  of  the  legislature  of  Kentucky  of  1867,  the 
county  court  of  Daviess  county  was  authorized  to  issue  bonds 
in  aid  of  railroads  not  to  exceed  $250,000.  Notwithstanding 
this  limitation  upon  the  amount  of  bonds  that  the  county  was 
authorized  to  issue,  it  issued  bonds  to  the  amount  of  $320,450. 
The  supreme  court  of  the  United  States  held  that  all  bonds  is- 
sued in  excess  of  the  $250,000  were  void,  even  in  the  hands  of 
a  purchaser  for  value,  before  maturity,  and  without  notice  of  the 
excessive  issue.' 

§  419.  Same  subject — Illustrations. — Municipal  securities 
issued  in  excess  of  the  amount  authorized  by  law  and  contain- 
ing no  such  recital  as  will  work  an  estoppel  in  favor  of  bona  fide 
holders,  are  invalid  even  in  the  hands  of  bona  fi,de  holders  for 
value. ° 


'  County  of  Ralls  v.  Douglass,  105  *  Daviess  Co.  v.  Dickinson,  117  TJ.  S. 

U.  S.  728.  657. 

'Doon  Township  v.  Cummins,  142  °  Merchants'   Bank  v.  Bergen  Co., 

V.  8.  366.  115  U.  S.  384;  Dixon  Co.  o.  Field,  111 

'Nesbit  V.  Riverside  Independent  TJ.   S.  83;   Lake  Co.  v.  Graham,   130 

District,  144  U.  S.  610.  See,  also,  ante,  U.  S.  674 ;    Sutliff  v.  County  Comrs., 

§  409.  147  U.  S.  230. 
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It  has  been  held  that  the  bonds  first  delivered  until  the  au- 
thorized amount  is  reached  are  valid,  and  the  rest  are  void.' 

Then  comes  the  question,  said  Mr.  Justice  Gray,  in  the  case 
of  Daviess  County  v.  Dickinson,^  which  of  the  bonds  are  valid 
and  which  are  invalid  ?  We  can  have  no  doubt  that  the  test 
is  :  Which  were  first  delivered — if  that  can  be  ascertained, 
and  without  regard  to  the  classification  of  the  bonds  according 
to  the  time  of  payment  in  the  order  of  the  county  court ;  for, 
as  the  county  court  was  authorized  to  determine  at  what  time 
the  bonds  should  be  payable,  any  one  taking  a  bond  signed 
by  the  presiding  judge  and  the  clerk  and  bearing  the  seal  of 
the  county  had  the  right  to  presume  that  it  was  valid,  provided 
the  county  court  had  not  already  issued  bonds  to  the  amount 
limited  by  the  statute  and  by  the  vote. 

But  it  has  been  held  that  municipal  bonds  issued  for  an 
amount  in  excess  of  the  statutory  limit  are  void  only  as  to  the 
excess  and  each  bond  must  bear  a  relative  proportion  of  the 
loss.' 

§  420.  Purchaser  of  municipal  aid  bonds,  wlien  not  pro- 
tected.— Where  a  municipality  had  no  power  to  issue  bonds  in 
aid  of  a  railroad  extension,  there  can  be  no  protection  of  the 
holder  of  such  bonds  as  an  innocent  purchaser,  and  no  ratifi- 
cation of  a  power  that  never  existed  can  aid  him,  although  the 
bonds  were  regular  on  their  face  and  recite  that  they  were  is- 
sued "  under  the  provisions  "  of  an  act  of  the  legislature,  and 
specify  the  act,  and  although  he  took  them  otherwise  bona 
fide.' 

§  421.  Misnomer  in  municipal  bonds. — Bonds  duly  and  law- 
fully issued  by  a  municipal  corporation  can  not  be  rendered 

' Daviess  Co.  ».  Dickinson,  117  U.  S.        'Thomas  v.  Town  of  Lansing,   14 

657.  Fed.  E.  618;  Marsh  v.  Fulton  Co.,  10 

^Daviess  Co.  v.  Dickinson,  117  TJ.  S.  Wall.  676 ;  Township  of  East  Oakland 

657.  V.  Skinner,   94  U.  S.  255;    Town  of 

'Francis  ».  Howard  Co.,  50  Fed.  E.  South  Ottawa  v.  Perkins,  94  U.  S. 
44 ;  Nolan  Co.  v.  State,  83  Tex.  182.  260 ;  McOlure  v.  Township  of  Oxford, 
But,  as  elsewhere  shown,  there  are  94  U.  S.  429 ;  Ogden  v.  County  of  Da- 
cases  in  which  the  entire  issue  will  be  viess,  102  TJ.  S.  634;  Buchanan  v. 
held  void  and  not  scaled  down.  Litchfield,  102 17.  S.  278. 
MuN.  Sb.— 30 
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invalid  in  the  hands  of  a  bona  fide  holder  by  the  fact  that  such 
corporation,  though  properly  a  city,  has  issued  such  bonds 
under  the  name  of  the  village,  it  having  been  previously 
recognized  as  a  village  in  an  act  of  the  legislature  changing  its 
name,  and  having  levied  and  collected  taxes,  passed  ordi- 
nances, and  otherwise  acted  as  a  village.' 

§  422.  Bights  of  bona  flde  purchaser  of  bonds,  when  frand- 
ulently  issued. — It  is  competent  for  the  legislature  to  make  the 
negotiability  of  the  bonds  dependent  upon  the  delivery  by  the 
treasurer  of  state,  and  it  has  been  held  that  a  purchaser  of  such 
bonds,  purporting  upon  their  face  to  have  been  issued  under 
the  provisions  of  a  statute  containing  such  condition,  is  not  a 
bona  fide  purchaser  without  notice,  where  such  bonds  were 
fraudulently  issued,  without  being  delivered  by  the  treasurer 
of  state.* 

As  a  general  rule  no  person  can  acquire  rights  under  a  void 
instrument,  and  such  is  the  case  with  forged  paper  and  public 
securities  issued  without  authority.  Hence  it  has  been  held 
that  if  municipal  bonds  are  issued  in  payment  of  a  subscrip- 
tion to  a  railway  company  without  authority  of  law,  they  are 
void,  and  an  innocent  purchaser  before  their  maturity  acquires 
no  rights  under  them  to  be  protected.  Such  purchaser  must 
look  to  the  authority  under  which  they  purport  to  have  been 
issued.' 

§  423.   "Validity  of  bonds  issued  after  repeal  of  city  charter. 

— Bonds  issued  by  the  president  and  clerk  of  the  board  of  trus- 
tees of  a  city,  after  the  charter  under  which  they  purport  to 
have  been  issued  has  been  repealed,  are  void  even  in  the  hands 
of  an  innocent  holder,  although,  without  any  fraudulent  in- 
tent, they  were  antedated  as  of  a  date  when  the  law  was  still  in 
force.' 

^Cornell  University   v.  Village  of  Sinking  Fund,  80  Va.  427,  56  Am.  E. 

Maumee,  68  Fed.  E.  418.  596. 

'  Lewis  V.  Comrs.  of  Barbour  Co.,  3  '  Gaddis  v.  Eichland  Co.,  92  111.  119. 

Fed.  Eep.191.    See,  also,  Hall ».  Wil-  'Lehman  d.  City  of  San  Diego,  73 

son,  16  Barb.  (N.  Y.)  548;  Branch  v.  Fed.  E.  105. 
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§  424.  Doctrine  of  lis  pendens. — It  is  a  general  rule  that  all 
persons  dealing  with  property  are  bound  to  take  notice  of  a  suit 
pending  with  regard  to  the  title  thereto,  and  will,  at  their  peril, 
purchase  the  same  from  any  of  the  parties  to  the  suit.  But 
this  rule  is  not  of  universal  application.  It  does  not  apply  to 
negotiable  securities  purchased  before  maturity  nor  to  articles 
of  ordinary  commerce  sold  in  the  usual  way.  This  exception 
was  suggested  by  Chancellor  Kent,  in  one  of  the  leading  cases 
on  the  subject  in  this  country,  and  has  been  confirmed  by 
many  subsequent  decisions.  The  learned  chancellor  gave 
the  history  and  grounds  of  the  general  doctrine  of  lis  pendens, 
in  1815,  in  the  case  of  Murray  v.  Ballou,  which  is  the  leading 
American  case  on  this  subject.' 

The  fundamental  proposition  was  stated  in  these  words: 
"  The  established  rule  is,  that  a  Us  pendens,  duly  prosecuted, 
not  collusive,  is  notice  to  a  purchaser  so  as  to  affect  and  bind 
his  interests  by  the  decree  ;  and  the  lis  pendens  begins  from  the 
service  of  the  subpoena  after  the  bill  is  filed."  That  case  re- 
lated to  land,  with  regard  to  which  the  doctrine  is  uniformly  ap- 
plied. In  the  subsequent  case  of  Murray  v.  Lylburn,^  decided 
in  1817,  the  same  doctrine  was  held  to  apply  to  choses  in 
action  (in  that  case  a  bond  and  mortgage)  assigned  by  one  of 
the  parties  pendente  lite. 

But  the  chancellor,  with  wise  provision,  indicated  the  qual- 
ification to  which  the  rule  could  be  subject  in  such  cases. 
Speaking  of  the  trustee,  whose  acts  were  in  question,  he  said : 
"If  "Winter  had  held  a  number  of  mortgages,  and  other  secur- 
ities in  trust,  when  the  suit  was  commenced,  it  can  not  be 
pretended  that  he  might  safely  defeat  the  object  of  the  suit, 
and  elude  the  justice  of  the  court,  by  selling  these  securities. 
If  he  possessed  cash,  as  the  proceeds  of  the  trust  estate,  or  ne- 
gotiable paper  not  due,  or,  perhaps,  movable  personal  property, 
such  as  cattle,  grain,  etc.,  I  am  not  prepared  to  say  the  rule  is  to 
be  carried  so  far  as  to  affect  such  sales.  The  safety  of  commer- 
cial dealing  would  require  a  limitation  of  the  rule  ;  but  bonds 
and  mortgages  are  not  the  subject  of  ordinary  commerce  ;  and 

s 

'  Murray  v.  Ballou,  1  Johns.  Ohanc.        ^  Murray    v.    Lylburn,    2    Johna. 
566.  Chanc.  441. 
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they  formed  one  of  the  specific  subjects  of  the  suit  against  Win- 
ter, and  the  injunction  prohibited  the  sale  and  assignment  of 
them,  as  well  as  the  lands  held  intrust." 

Here  we  have,  said  Justice  Bradley,  the  whole  law  on  the 
subject.  Subsequent  cases  have  only  carried  it  out  and  ap- 
plied it.  The  supreme  court  of  the  United  States  has  put  this 
question  to  rest  for  all  time  by  holding  that  the  doctrine  of  lis 
pendens  does  not  apply  to  municipal  securities.  Mr.  Justice 
Bradley,  in  delivering  the  opinion  of  the  court  in  the  case  of 
Warren  County  v.  Marcy,  in  which  this  subject  was  fully  and 
ably  discussed,  used  the  following  language:  "Whilst  the 
doctrine  of  constructive  notice  arising  from  lis  pendens,  though 
often  severe,  in  its  application,  is,  on  the  whole,  a  wholesome 
and  necessary  one,  and  founded  on  principles  affecting  the  au- 
thorative  administration  of  justice,  the  exception  to  its  appli- 
cation is  demanded  by  other  considerations  equally  important 
as  affecting  the  free  operation  of  commerce,  and  that  confi- 
dence in  the  instruments  by  which  it  is  carried  on,  which  is  so 
necessary  in  a  business  community.  The  considerations  which 
give  rise  to  the  exceptions  apply  with  full  force  to  the  present 
case.'" 

§  425.  Constructive  notice  of  pendency  of  suit.— A  pur- 
chaser of  municipal  bonds  of  a  county  is  not  affected  with  con- 
structive notice  of  the  pendency  of  a  suit  to  test  the  validity  of 
such  bonds.  So  the  purchaser  from  an  innocent  holder  of  ne- 
gotiable bonds  of  a  county,  issued  under  proper  authority,  in 
subscription  for  the  stock  of  a  railroad  corporation,  can  re- 
cover thereon  against  the  county,  even  though  he  himself  pur- 
chased them  with  notice  of  the  pendency  of  the  suit  to  test 
the  validity  of  such  bonds,  in  which  they  were  adjudged  void." 

'County  of   Warren  v.  Marcy,  97  TJ.  S.  107, 10  Sup.  Ct.  B.  26;    County 

U.S. 96,  110;  Orleans  ». Piatt, 99 U.S.  of  Scotland  v.  Thomas,  94  U.  S.  682; 

676.    See,  also.  Tucker  v.  New  Hamp-  County  of  Warren  v.  Marcy,  97  U.  S. 

shireSav.  Bank,  58  N.H.  83;  Boards.  96;    Wagner  v.  Meety,   69  Mo.  150; 

Texas,    etc.,    R.    Co.,    46  Tex.  316;  Comrs.   u.  Clark  Co.,  94  U.  S.  278; 

Leitcb  V.  Wells,  48  N.  Y.  585.  Cromwell  v.  County  of  Sac,  96  U.  S. 

*Hill  V.   Scotland  Co.,  34  Fed.  E.  61.     But  compare    Scotland    County 

208;    Scotland  County    v.    Hill,   132  ».  Hill,  112  U.  S.  183, 5  Sup.  Ct.  R.  93. 
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A  bona  fide  purchaser  of  negotiable  securities  before  maturity 
is  not  affected  with  constructive  notice  of  a  suit  respecting  such 
paper.' 

So,  it  has  been  held  that  where  bonds  are  negotiable,  there 
is  no  constructive  notice  of  any  fraud  or  illegality,  by  virtue 
of  the  doctrine  of  lis  pendens.^ 

§  426.  Eights  and  remedies  of  holders  of  municipal  war- 
rants as  determined  by  the  various  state  courts. — A  creditor 
of  a  municipal  corporation  is  not  bound  to  receive  an  order  on 
the  treasurer  for  his  claim  against  the  corporation.  He  may 
demand  payment  in  legal  currency,  and,  in  case  of  refusal, 
may  sue  upon  his  original  cause  of  action  and  recover  the 
amount  due  on  his  claim.' 

But  by  accepting  a  warrant  in  payment,  and  parting  with  it, 
the  payee  may  lose  his  right  of  action  on  the  original  debt. 
Such  payment  is  a  satisfaction  of  the  amount  as  soon  as  the 
warrant  is  delivered  and  accepted  as  payment.  But  an  unpaid 
warrant,  as  a  rule,  is  not  an  extinguishment  of  the  original, 
debt,  and  the  holder  may  abandon  the  warrant  and  sue  on  his 
original  cause  of  action.* 

These  instrument,  not  having  the  qualities  of  negotiable  pa- 
per, are  not  only  subject  to  the  defense  of  want  of  power,  or 
ultra  vires,  to  which  such  paper  is  subject,  but  they  are  also 
subject  to  the  defense  of  fraud,  or  failure  of  consideration,  both 
against  the  original  holder  and  his  assignee.  Indeed,  as  to 
matters  of  defense,  warrants  of  municipalities  stand  upon  pre- 
cisely the  same  ground  as  other  non-negotiable  paper.' 

An  ordinary  county  warrant  on  the  general  fund,  regularly 
issued,  constitutes  a  prima  facie  cause  of  action  against  the 
county,  and  an  action  will  lie  directly  on  it.     And  where  such 

1  County  of  CasB  v.  Gillett,  100  U.  S.  Dalrymple  v.  Town  of  Whitington,  26 

585.  Vt.  345. 

'  Carroll  Co.  v.  Smith,  111  U.  S.  556.  =  Halstead  v.  Mayor  of  New  York, 

» Benson  v.  Inhabitants  of  Oarmel,  3  N.  Y.  430 ;  Hodges  v.  City  of  Buffalo, 

8    Me.  110;    Willey  ».  Greenfield,  30  2  Denio  110 ;  Commissioners  ».  Keller, 

Me.  450;    State  ».  Hlsbury,  30  La.  6    Kan.   510;    Clark  ®.  City  of   Des 

Ann.  705.  Moines,  19  Iowa  199. 

*Babcock  v.  Goodrich,  47  Cal.  488; 
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a  warrant  is  in  form  payble  to  bearer,  its  possession  and  pre- 
sentation by  plaintiff  at  the  trial  is  prima  facie  evidence  of 
plaintiff's  ownership,  even  though  such  ownership  is  denied 
in  defendant's  answer.' 

The  supreme  court  of  Iowa  has  held  that  county  warrants 
are  not  negotiable  under  the  law  merchant.  And,  while  such 
warrants  are  assignable  under  the  statute,  and  the  assignee 
may  maintain  an  action  on  them  in  his  own  name,  they  are 
subject  to  any  defense  which  might  be  made  against  the  payee. ^ 

The  supreme  court  of  California  has  held  that  municipal 
warrants  acquire  no  greater  validity  in  the  hands  of  other  par- 
ties than  they  originally  possess  in  the  hands  of  the  first 
holder,  no  matter  for  what  consideration  they  may  have  been 
transferred  or  in  what  faith  they  may  have  been  taken.  If 
illegal  when  issued,  they  are  illegal  for  all  time.  The  protec- 
tion which  attends  the  purchaser  of  negotiable  paper  before 
maturity,  without  notice  of  the  illegality  of  its  consideration, 
does  not  extend  to  like  purchasers  of  municipal  warrants.' 

The  holder  of  city  warrants  is  not  bound  to  proceed  by  man- 
damus against  the  city  treasurer,  but  may  sue  the  city  directly 
on  the  warrants.' 

The  supreme  court  of  Oregon  has  held  that  when,  in  a  pro- 
ceeding for  a  mandamus  to  compel  a  county  treasurer  to  pay 
plaintiff  warrants  held  by  him,  duly  drawn  upon  the  treasurer, 
it  is  ascertained  in  an  issue  made  upon  the  return  of  an  alter- 
native writ  that  the  respondent  had  funds  sufficient  to  pay 
such  warrants  at  the  time  they  were  presented  to  him,  appli- 
cable to  the  payment  thereof,  and  that  the  warrants  presented 
were  legal  claims  against  the  county,  the  judgment  should 
direct  the  issuance  of  a  peremptory  writ  commanding  the  re- 
spondent to  pay  the  warrants  forthwith. ° 

A  school  warrant  issued  to  a  teacher  who  does  not  hold  a 
legal  certificate  of  qualification  is  void  under  the  statute  of 
North  Dakota  ;  and  the  fact  that  the  school  township  received 

'  Heffleman  v.  Pennington  County,  *  Travelers'  Ins.  Co.  v.  City  of  Den- 

3  S.  D.  162,  52  N.  W.  E.  851.  ver,  11  Colo.  434,  18  Pac.  E.  556. 

'  Clark  V.  Polk  Co.,  19  Iowa  248.  'Bush  v.  Geisey,  16 Ore.  355, 19  Pac. 

» People  V.  Board,  etc.,  of  Eldorado  E.  123. 
Co.,  11  Cal.  170. 
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the  benefit  of  the  teacher's  services  does  not  subject  the  town- 
ship to  liability  under  the  warrant  on  a  quantum  meruit.  And 
such  warrants  not  being  negotiable  so  as  to  cut  off  defenses, 
an  assignee  can  not  recover  thereon  as  being  a  bona  fide  pur- 
chaser.' 

Where  void  city  warrants  are  ratified  by  a  vote  of  the  people 
the  city  council  can  not  provide  for  their  payment  out  of  the 
fund  other  than  that  on  which  they  are  drawn  without  creat- 
ing such  a  fund.^ 

Municipal  warrants  signed  by  the  proper  officers  are  prima 
facie  binding  and  legal.  The  presumption  is  that  the  officers 
have  done  their  duty  and  acted  within  the  scope  of  their  au- 
thority. And  such  warrants  make  a  prima  facie  cause  of  action. 
Impeachment  must  come  from  the  defendant.' 

In  an  action  against  a  municipal  corporation  upon  warrants, 
if  the  warrants  are  set  out  in  the  petition  by  copy,  and  their 
execution  is  not  denied  under  oath,  they  may  be  admitted  in 
evidence  without  proof  of  the  genuineness  of  the  signature, 
or  of  the  authority  to  issue  the  same.' 

A  municipal  corporation  is  not  estopped,  after  a  warrant  upon 
its  treasurer  has  been  issued,  to  set  up  the  defense  of  ultra 
vires,  or  fraud,  or  want  or  failure  of  consideration.  As  a 
means  of  protection  against  the  abuses  incidental  to  a  munici- 
pal administration,  it  is  essential  that  municipalities  be 
allowed  to  avail  themselves  of  the  defense  of  ultra  vires,  and 
although  municipal  warrants  executed  by  the  proper  authori- 
ties are  prima  facie  binding  and  legal,  it  is  always  competent 
for  the  municipality,  even  after  the  issuance  of  the  warrants, 

*  Goose  River  Bank  v.  Willow  Lake  sionera'   Court  v.  Moore,  53  Ala.  25 ; 

School  Tp.,  1  N.  Dak.   26,   44  N.   W.  Clark  v.  City  of  Des  Moines,  19  Iowa 

E.  1002.  But  see  Edinburgh,  etc.,  Co.  210 ;  Cheeney  v.  Brookfleld,  60  Mo.  53 ; 

■b.  City  of  Mitchell,  1  S.  Dak.  593,  48  Edinburgh,  etc.,  Co.  «.  City  of  Mitch- 

N.  W.  E.  131.  ell,  1  S.  Dak.  593,  48  N.  W.  E.  131; 

^ La  France  Fire  Engine  Co.  «.  Da-  City  of  Connersville  ?;.  Connersville 

vis,  9  Wash.  600,  38  Pac.  E.  154.     See,  Hydraulic  Co.,  86  Ind.  184;    Eay  ». 

also,  People  w.- Austin,  11  Colo.  134,  Wilson,  29  Fla.  342,  10  So.  E.   613; 

17  Pac.  E.  48^.  Brown  v.  Town  Board,  etc.,  77  Wis.  27, 

'Board,  etc.,  of  Floyd  Co.  v.  Day,  45  N.  W.  E.  679. 

19  Ind.  450;  Comrs.  of  Leavenworth  *  Clark  v.  City  of  Des  Moines,  19 

Co.  V.  Keller,  6  Kan.  510;  Commis-  Iowa  210. 
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to  set  up  the  defense  of  ultra  vires  or  want  of  authority  to  act 
in  the  premises.' 

In  a  suit  on  county  warrants  issued  pursuant  to  the  orders 
of  the  county  court,  in  compliance  with  the  provisions  of  a 
valid  contract  for  the  erection  of  a  court-house,  and  for  the 
precise  amount  which  the  county  had  agreed  to  pay,  the 
county,  in  the  absence  of  fraud  in  obtaining  the  contract,  and 
of  proof  that  the  work  was  not  done  in  compliance  with  the 
specification,  is  not  entitled  to  a  reduction  from  the  contract 
price,  or  to  insist  that  damages  be  assessed  as  upon  a  quantum 
meruit,  merely  because  the  court-house,  when  completed,  was 
worth  only  one-third  of  the  contract  price. ^ 

§  427.  Bights  of  bona  fide  holders  of  coupons. — Coupons  at- 
tached as  interest  warrants  to  bonds,  for  the  payment  of  money, 
lawfully  issued  by  municipal  corporations,  as  well  as  the  bonds 
to  which  they  are  attached,  when  they  are  payable  to  order  and 
are  indorsed  in  blank,  or  are  made  payable  to  bearer,  are  trans- 
ferrable  by  delivery  and  are  subject  to  the  same  rules  and  reg- 
ulations, so  far  as  respects  the  title  and  rights  of  the  holder,  as 
negotiable  bills  of  exchange  and  promissory  notes.  Holders 
of  such  instruments,  if  the  same  are  indorsed  in  blank  or  are 
payable  to  bearer,  are  as  effectually  shielded  from  the  effects  of 
prior  equities  between  the  original  parties,  if  unknown  to  them 
at  the  time  of  the  transfer,  as  the  holders  of  any  other  class  of 
negotiable  instruments." 

Such  instruments  are  protected  from  defenses  of  the  kind 
when  in  possession  of  an  indorsee,  not  merely  because  they  are 
negotiable,  but  also  because  they  are  regarded  as  commercial 
instruments,  and  as  such  are  favored  as  well  on  account  of  the 

1  Thomas  v.  CSty  of  Richmond,   12  618;  Shirk  t).  Pulaski  Co.,  4  Dill.  209, 

Wall.  349;    Marsh  v.  Fulton  Co.,  10  distinguished. 

Wall.  676;    Webster  Co.  ■«.  Taylor,  19  ^Qity  of   Lexington  v.   Butler,   14 

Iowa  117 ;  Clark  v.  City  of  Des  Moines,  Wall.  282 ;  Moran  v.  Comrs.  of  Miami 

19  Iowa  210.  See,  also,  Kane  D.  School  Co.,  2  Black  (U.  S.)  722;  Mercer  Co.  ». 

Dist.,   52  Wis.  502,  9  N.  W.  E.  459;  Hackett,  1  Wall.  83;   White  -y.  Ver- 

Grayson  v.  Latham,  84  Ala.  546,  4  So.  mont,  etc.,  Railroad  Co.,  21  How.  575 ; 

R.  200.  Murray    v.    Lardner,    2    Wall.    110; 

^Thompson  v.  Searcy  Co.,  57  Fed.  Gelpcke   v.   Dubuque,    1   Wall.   175; 

R.  1030,  6  C.  C.  A.  674,  12  U.  S.  App.  Meyer  v.  Muscatine,  1  Wall.  384. 
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negotiable  quality  as  their  general  convenience  in  mercantile 
affairs.' 

When  a  corporation  has  power,  under  any  circumstances,  to 
issue  the  negotiable  securities,  the  settled  rule  in  the  supreme 
court  of  the  United  States  is  that  the  bona  fide  holder  generally 
has  a  right  to  presume  that  they  were  issued  under  the  circum- 
stances which  give  the  requisite  authority,  and  they  are  no 
more  liable  to  be  impeached  for  any  infirmity  in  the  hands 
of  such  a  holder  than  any  other  commercial  paper. ^ 

In  a  suit  by  a  bona  fide  holder  against  a  municipality  to  re- 
cover the  amount  of  coupons  due  on  bonds  issued  under  au- 
thority conferred  by  law,  no  questions  of  form  merely,  or  irreg- 
ularity, or  fraud  or  misconduct  on  the  part  of  the  agent  of  the 
municipality  can  be  considered.' 

So,  it  has  been  held  that  a  holder  for  value  of  coupons  is 
not  affected  by  any  irregularities,  or  fraud,  or  unfounded  as- 
sumption of  authority  on  the  part  of  the  agents  of  the  munici- 
pality. But  good  faith  is  unavailing  where  there  is  an  entire 
want  of  authority  in  those  who  profess  to  act.* 

Where,  to  a  municipal  bond  which  has  several  years  to  run, 
an  overdue  and  unpaid  coupon  for  interest  is  attached,  that  fact 
does  not  render  the  bond  and  the  subsequently  maturing  cou- 
pons dishonored  paper  so  as  to  subject  them,  in  the  hands  of  a 
purchaser  for  value,  to  defenses  good  against  the  original 
holder. ° 

But  even  a  bbiia  fide  holder  can  not  recover  upon  bonds  or 
their  coupons  where  there  was  no  authority  to  issue  the  bonds." 

In  determining  the  jurisdictional  amount  in  an  action  in  the 
circuit  court  of  the  United  States  to  recover  on  a  municipal 
bond,  the  matured  coupons  are  to  be  treated  as  separable  in- 
dependent promises,  and  not  as  interest  due  on  coupons.' 

1  Smith  v.  Sac  Co.,  11  Wall.  139;  « County  of  Dallas  v.  McKenzie,  94 

Thompson  v.  Lee  Co.,  3  Wall.  327;  U.  S.  660. 

Park  Bank  ».  Watson,  42.  N.  Y.  490.  ^  Cromwell    v.   County  of    Sac,   96 

^Supervisors  v.   Schenck,   5  Wall.  U.  S.  51. 

772;     Gelpcke   u.  Dubuque,   1   Wall.  ^City  of  Brenham^.  German- Amer- 

175 ;  Smith  v.  Sac  Co.,  11  Wall.  139.  ican  Bank,  144  U.  S.  173. 

'  Town  of  East  Lincoln  D.Davenport,  'Edwards  v.  Bates  Co.,  163  TJ.  S. 

94  U.  S.  801.  269;  Nesbit  v.  Riverside  Independent 
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Estoppel  by  Recitals  as  a  Defense  to  Municipal  Securities. 

§  428.  fiecitals  in  the  bond  that  conditions  have  been  per- 
formed, when  conclusive. — When  legislative  authority  has 
been  given  to  a  municipality  or  its  officers  to  issue  municipal 
bonds,  and  such  authority  is  conferred  upon  a  municipality  or 
its  officers  upon  performing  certain  conditions  preceding  the 
issue  of  such  bonds,  as  for  example,  a  popular  vote  in  favor  of 
the  bonds  or  of  a  subscription  to  the  stock  of  a  railroad  com- 
pany ;  and  where  it  may  be  gathered  from  the  legislative  en- 
actment that  the  officers  of  the  municipality  were  invested  with 
power  to  decide  whether  the  condition  precedent  has  been  per- 
formed, their  recital  that  it  has  been  performed  in  the  bonds 
issued  by  them,  and  held  by  a  bona  fide  purchaser,  is  conclu- 
sive of  the  fact  and  binding  upon  the  municipality.  This  doc- 
trine is  based  upon  the  ground  that  the  recital  in  the  bond  is 
itself  a  decision  of  the  fact  by  the  appointed  tribunal.' 

The  recital  in  county  bonds  that  they  were  issued  in  pursu- 
ance to  the  order  of  the  board  of  supervisors  as  authorized  by 
virtue  of  the  laws  of  the  state  is  conclusive  and  binding  upon 
the  county  as  against  a  bo7ia  fide  holder  ;  and  he  need  not,  in  a 
suit  upon  them,  aver  or  prove  the  performance  of  any  of  the 
requisites  necessary  to  give  them  validity ;  the  want  of  such 
performance  is  a  matter  of  defense.^ 

Where  a  municipal  body  has  lawful  authority  to  issue  bonds 
for  negotiable  securities  dependent  only  upon  the  adoption  of 
certain  preliminary  proceedings,  and  the  adoption  of  those  pre- 
liminary proceedings  is  certified  on  the  face  of  the  bonds  by  the 
body  to  which  the  law  entrusts  the  power,  and  upon  which  it 

District,  144  U.  S.  610;    Amy  v.  Du-  U.S.  355;  New  Providence  v.  Halsey, 

buque,  98  U.  S.  470.  117  U.  S.  336;    Lake  Co.  v.  Graham, 

'  Comrs.  of  Knox  Co.  v.  Aspinwall,  130  U.  S.  674;   Humboldt  Tp.  v.  Long, 

21  How.  544;     Moran  v.   Comrs.   of  92   TJ.  S.  642;     Comrs.  of    Douglass 

Miami  Co.,  2  Black  722;   Mercer  Co.  Co.  v.  Bolles,  94  U.    S.  104;  Town  of 

V.  Haekett,  1  Wall.  83;    Supervisors  Coloma  v.  Eaves,  92  U.  S.  484,  493;  2 

V.  Schenck,  5  Wall.  772;    Bissell  v.  Elliott  E.  R.,  §  897. 

City  of  Jeffersonville,  24  How.  287;  ^ciay  Co.  v.  Soc.  for  Sav.,  104  U.  S. 

St.  Joseph  Tp.  V.  Rogers,  16  Wall.  644 ;  579 ;   Town  of  Venice  v.  Murdock,  92 

Lynde  v.  The  County  of  Winnebago,  U.  S.  494. 
16  Wall.  6;   Chaffee  Co.  v.  Potter,  142 
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* 

imposes  the  duty  to  ascertain,  determine  and  certify  this  fact, 
before  or  at  the  time  of  issuing  the  bonds,  such  a  certificate 
will  estop  the  municipality,  as  against  a  bona  fide  purchaser  of 
the  bonds  from  proving  its  falsity  in  order  to  defeat  them.' 

But  there  is  a  distinction  between  cases  in  which  bonds  are 
authorized  to  be  issued  upon  compliance  with  certain  conditions 
prescribed  by  statute  and  those  in  which  the  constitution 
absolutely  prohibits  their  issue,  as,  for  instance,  where  the  con- 
stitutional limit  of  indebtedness  has  already  been  reached.  In 
the  latter  case  the  standard  of  validity  is  created  by  the  consti- 
tution and  it  is  not  within  the  power  of  the  municipality  or 
even  of  the  legislature  to  change  it,  either  directly  or  indirectly, 
by  leaving  it  to  ministerial  officers  or  a  commission  to  conclu- 
sively determine  and  recite  the  facts  which  can  be  determined 
from  the  record  itself.^ 

§  429.  The  rule  as  announced  by  Judge  Dillon. — Judge  Dil- 
lon, in  his  treatise  on  municipal  corporations,  lays  down  the 
rule  that  if  upon  a  true  construction  of  the  legislative  enact- 
ment conferring  the  authority,  the  corporations,  or  certain  offi- 
cers, or  a  given  body  or  tribunal,  are  invested  with  power  to 
decide  whether  the  condition  precedent  has  been  complied  with, 
then  it  may  well  be  that  the  recital  of  their  determination  of  a 
matter  in  pais  which  they  are  authorized  to  decide  will,  in 
favor  of  a  bondholder  for  value,  bind  the  corporation.  In  other 
cases  the  general  rule  governing  principal  and  agent  applies 
and  the  question  is  as  to  the  power  of  the  agent  in  fact  and  in 
law,  not  what  they  have  represented  it  to  be.  The  only  addi- 
tional exception  to  this  rule  is  where  both  parties  have  not 
equal  means  of  knowledge  as  to  the  extent  and  scope  of  their 
powers,  and  where  the  particular  character  of  their  commission 

'National  Life  Ins.  Oo.  v.  Board  of  ''Lake  County  «.  Eollins,  130  U.  S. 
Education,  62  Fed.  E.  778, 10  0.  0.  A.  662;  Hedges  v.  Dixon  County,  150 
637;  Travelers  Ins.  Co.  ii.  Township  U.  S.  182;  Litchfield  v.  Ballon,  114 
of  Oswego,  55  Fed.  E.  361 ;  Brown  v.  U.  S.  190 ;  Katzenberger  v.  Aberdeen, 
Ingalls  Tp.,  86  Fed.  E.  261;  "West  12rU.  S.  172;  Sutliff  u.  Lake  Co.  Com- 
plains Tp.  «.  Sage,  69  Fed.  E.  943,948;  missioners,  147  U.  S.  230;  Dixon 
Boardu.  Howard,  83  Fed.  E.  296,  298;  County  v.  Field,  111  U.  S.  83.  But 
Evansville  v.  Dennett,  161  U.  S.  434,  see  Chaffee  Co.  v.  Potter,  142  U.  S. 
16  Sup.  Ct.  E.  613.  355. 
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and  authority  is,  from  its  nature  and  circumstances,  peculiarly 
known  to  the  officers  or  agents,  in  which  case  the  principal 
will  or  may  be  bound  by  the  false  representations  of  the  agent 
respecting  its  authority,  its  extent  and  scope.' 

§  430.   The  doctrine  as   announced  by  Justice  Bradley. — 

In  the  consideration  of  this  subject,  Justice  Bradley  announced 
the  true  doctrine  to  be  that  when  the  law  requires  the  vote  of 
tax-payers,  before  bonds  can  be  issued,  and  the  supervisors  of 
a  township,  or  the  judge  of  probate  of  a  county,  or  other  officer 
or  magistrate,  is  the  officer  designated  to  ascertain  whether 
such  a  vote  has  been  given,  and  is  also  the  proper  officer  to  ex- 
ecute, and  who  does  execute,  the  bond,  and  if  the  bonds  them- 
selves contain  a  statement  or  recital  that  such  vote  has  been 
given,  then  the  bona  fide  purchaser  of  the  bonds  need  go  back 
no  further.  He  has  a  right  to  rely  on  the  statement  as  a  de- 
termination of  the  question.  "But  a  mere  execution  and  issue 
of  the  bonds  without  such  recital  is  not,"  says  the  learned 
justice,  "  in  my  judgment,  conclusive.  It  may  he  prima  facie 
sufficient,  but  the  contrary  may  be  shown.  This  seems  to  me 
to  be  the  true  distinction  to  be  taken  on  this  subject,  and  I  do 
not  think  that  the  contrary  has  ever  been  decided  by  this 
court.  There  has  been  various  dicta  to  the  contrary ;  but  the 
cases,  when  carefully  examined,  will  be  found  to  have  had  all 
the  prerequisites  necessary  to  sustain  the  bonds,  according  to 
my  view  of  the  case.'" 

§  431.  Estoppel  by  course  of  dealing. — A  municipality  may, 
by  its  course  pi  dealing,  be  estopped  to  set  up  as  a  defense  to  an 
action  on  its  bonds  any  mere  irregularity  in  the  exercise  of  its 
power.     Under  such  circumstances  the  holder  is  generally  en- 

'2  Dillon  on  Mun.  Corp., §§522,  531;  power  under  which  the  agent  acts." 

Venice  v.    Murdock,   92  U.    S.    494.  2  Dillon  on  Mun.  Corp.,  §  531. 
"But  where  the  authority  to  act  is        ^  Town  of  Coloma  ».  Eaves,  92  U.  S. 

solely  conferred  by  statute,  which,  in  484,    citing    Lynde    v.   The    County, 

effect,  is  the  letter  of  attorney  of  the  16  Wall.  6.     See,  also,  Buchanan  v. 

officer,   all    persons   must,    at    their  Litchfield,  102  U.  S.  278;  School  Dist. 

peril,  see  that  the  act  of  the   agent  v.  Stone,  106  U.  S.  183. 
upon  which  he  relies  is  within  the 
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titled  to  the  same  protection  as  the  bona  fide  holder  without 
notice.' 

§  432.  Estoppel  by  misconduct  of  officers. — A  nlunicipality 
can  not  set  up,  as  a  defense  to  an  action  on  its  bonds,  as 
against  a  bona  fide  holder  for  value,  the  misconduct,  fraud  or 
irregularity  of  the  officers  or  agents  of  the  corporation  issuing 
the  bonds,  where  power  to  issue  them  exists.* 

Corporations  are  as  strongly  bound  as  individuals  are  to  a 
careful  adherence  to  truth  in  their  dealings  with  mankind,  and 
they  can  not,  by  their  representations  or  silence  involve  others 
in  onerous  engagements-,  and  then  defeat  the  calculations  and 
claims  which  their  own  conduct  had  superinduced.  And 
where  bonds  of  a  county  on  their  face  import  a  compliance  with 
the  law  under  which  they  were  issued,  the  purchasers  of  them, 
are  not,  as  a  rule,  bound  to  look  further  for  evidence  of  a  com- 
pliance with  the  conditions  annexed  to  the  grant  of  power  to 
issue  them.' 

§  433.  Illustration. — Thus  the  legislature  of  Michigan, 
which  had  no'  power  to  authorize  a  municipality  to  issue  bonds 
in  aid  of  a  railroad,  passed  an  act  authorizing  the  electors  of  a 
village  to  vote  an  issue  of  bonds  to  make  "public  improve- 
ments "  in  the  village,  the  money  to  be  expended  under  the  di- 
rection of  the  council  "  for  the  purpose  aforesaid."  The  elec- 
tors having  duly  voted  in  favor  of  the  proposition  the  council 
passed  an  ordinance  declaring  that  a  certain  railroad  was  "a 
public  improvement  within  the  village,"  and  directing  the  is- 
suance and  delivery  of  the  bonds  to  an  agent  of  the  railroad 

'Bissell  V.  Jeffersonville,  24  How.  569;  Town  of  Bennington  v.  Park, 
287 ;  Supervisors  v.  Schenck,  5  Wall.  50  Vt.  178 ;  2  Elliott  E.  R.,  §  903. 
772;  Rogers  v.  Burlington,  S  Wall.  ''Town  of  East  Lincoln  v.  Daven- 
654;  Pendleton  County  v.  Amy,  13  port,  94  U.  S.  801;  Comrs.  of  John- 
Wall.  297;  Butler  ».  Dunham,  27  111.  son  Co.  v.  Thayer,  94  U.  S.  631; 
473;  People  v.  Cline,  63  111.  394 ;  Lo-  Grand  Chute  v.  Winegar,  15  Wall, 
gan  Co.  u.  City  of  Lincoln,  81  111.156;  355;  Railroad  Co.  v.  Otoe  Co.,  1 
New  Haven,  etc.,  Railroad  Co.  v.  Dillon  338;  Black  v.  Cowen,  52  Ga. 
Chatham,  48  Conn.  465;  Steines  v.  621;  Lane  v.  Schomp,  20  N.  J.  Eq.  82. 
Franklin  Co.,  48  Mo.  167;  State  v.  « Moran  «.  Comrs.  of  Miami  Co.,  67 
Van  Home,  7  Ohio  St.  327;  Shoe-  U.  S.  722;  Mercer  Co.  i).  Hackett,  1 
maker  v.  Goshen  Tp.,  14  Ohio    St.  Wall.  83. 
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company.  It  was  held  that  the  action  of  the  council  was  un- 
lawful and  that  the  bonds  were  invalid.' 

This  case  was  reversed  by  the  United  States  court  of  appeals 
on  the  ground  that  if  in  municipal  bonds,  the  recitals  of  fact 
taken  collectively  are  such  as  naturally  and  reasonably  would 
inspire  the  confidence  and  belief  of  purchasers  in  the  exist- 
ence of  conditions  which  would  make  their  issue  lawful,  and 
that  was  the  intended  and  expected  consequence  of  incorporat- 
ing those  recitals  in  the  bonds,  a  bona  fide  purchaser  would  not 
be  chargeable  with  notice,  and  defeated  in  his  right  of  recovery 
as  such,  by  the  fact  that  an  ordinance  recited  in  the  bonds  by 
its  date  only  misappropriated  the  bonds  to  an  unlawful  use.^ 

§  434.   Recital  that  bonds  are  issued  in  conformity  witli  law. 

— It  is  not  essential  that  the  recital  in  the  bonds  should  enu- 
merate each  particular  fact  essential  to  the  existence  of  the  obli- 
gation. A  general  statement  that  the  bonds  have  been  issued 
in  conformity  with  the  law  will  suffice,  it  seems,  so  as  to  em- 
brace every  fact  which  the  officers  making  the  statements  are 
authorized  to  determine  and  certify.  This  is  the  rule  which 
has  been  constantly  applied  by  the  courts  of  the  United  States 
in  the  numerous  cases  in  which  it  has  been  adjudicated.  The 
differences  in  the  result  of  the  judgment  have  depended  upon 
the  question  whether,  in  the  particular  case  under  considera- 
tion, a  fair  construction  of  the  law  authorized  the  officers 
issuing  the  bonds  to  ascertain,  determine  and  certify  the  ex- 
istence of  the  fact  upon  which  their  power,  by  the  terms  of 
law,  was  made  to  depend  ;  not  including,  of  course,  that  class 
of  cases  in  which  the  controversy  related  not  to  the  conditions 
precedent,  on  which  the  right  to  act  at  all  depended,  but  upon 
conditions  affecting  only  the  mode  of  exercising  the  power 
admitted  to  have  come  into  being.' 

'Risley  V.  Village  of    Howell,   57  'Dixon  Co.  v.  Field,  111  U.  S.  83,  4 

Fed.  E.  544.  Sup.  Ct.  E.  315 ;   Marcy  v.  Township 

'  Eisley  v.  Village  of    Howell,   64  of  Oswego,  92  U.  S.  637 ;    Comrs.  of 

Fed.  E.  453.    The  circuit  court  of  ap-  Douglass  Co.  v.  BoUes,  94  U.  S.  104; 

peals  followed  the  doctrine  laid  down  Comrs.  v.  Clark,  94  U.  S.  278;  Paner 

by  the  supreme  court  of  the  United  v.  Bowler,  107  U.  S.  529 ;   Carrol  Co. 

States  in  Hackett  v.  Ottawa,  99  U.  S.  v.  Smith,  111  V.  S.  556,  4  Sup.  Ct.  E. 

86.  539.    It  is  admitted  in  most  of  the 
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In  the  last  case  just  cited  it  was  held  that  the  recitals  did 
not  constitute  ian  estoppel,  for  the  reason  that  they  amounted 
simply  to  a  statement  that  a  subscription  to  the  capital  stock 
of  the  railroad  company  was  authorized  by  the  statute  men- 
tioned, and  that  the  sum  mentioned  in 'the  bonds  was  part  of 
it,  and  that  the  recitals  did  not  embody  even  a  general  state- 
ment that  the  bonds  were  issued  in  pursuance  of  the  statute 
referred  to.  It  has  been  held  that  where  the  bonds  recite 
that  "they  were  issued  in  pursuance  of  the  statute,"  the  truth 
of  the  recital  can  not  be  denied.' 

Bonds  have  been  held  valid  although  they  recited  that  they 
were  issued  in  accordance  with  a  certain  law,  which  had  in 
fact  been  repealed,  when  it  appeared  that  the  bonds  had  been 
issued  in  substantial  conformity  with  the  laws  that  were  in 
force  when  the  securities  were  put  in  circulation.* 

On  the  other  hand,  it  has  been  decided  that  the  holders  of 
such  bonds  can  not  be  aided  by  the  recitals,  for  the  reason  that 
they  rely  upon  the  laws  not  referred  to  in  the  bonds.  It  is, 
therefore,  necessary  for  the  holder  of  such  bonds  to  show  a  sub- 
stantial compliance  with  the  provisions  of  the  law  thus  in- 
voked.' 

And  no  one  can  justly  claim  to  be  a  bona  fide  holder  of  bonds 
when  they  contain  recitals  showing  that  they  were  not  issued 
in  accordance  with  any  existing  law.* 

§  435.  As  to  the  power  to  deny  authority  of  officers. — Pur- 
chasers of  municipal  securities  must  take  the  risk  of  the  gen- 
cases  that  the  recitals  must  be  of  mat-  Crow  v.  Oxford,  119  U.  S  215;  Deyo 
tersof  fact,  which  the  corporate  offl-  v.  Otoe  Co.,  37  Fed.  E.  246;  Ninth 
cers  have  authority  to  certify,  but  National  Bank  v.  Knox  Co.,  37  Fed. 
very  general   statements   have  been  R.  75. 

held  by   the   supreme   court   of  the  *Harshman    v.    Bates    County,   92 

United  States  to  fall  within  the  law.  XT.  S.  569 ;    McClure  v.  Township  of 

'Third  National  Bank  v.  Town  of  Oxford,  94  U.  S.  429;  County  of  Bates 

Seneca  Fall,  15  Fed.  R.  783.  v.  Winters,  97  U.  S.  83 ;   Anthony  v. 

''Anderson  Co.  Comrs.  I).  Deal,  113  County  of  Jasper,    101    U.    S.    693; 

U.  S.  237;    Comrs.  of  Johnson  Co.  v.  Dodge  v.  County  of  Platte,  82  N.  Y. 

January,  94  U.  S.  202 ;   Knox  County  218 ;    Woodruff  v.  Okolona,  57  Miss. 

V.  Ninth  National  Bank,  147  U.  S.  91,  806;    Johnson  v.  Butler,  31  La.  Ann. 

13  Sup.  Ct.  R.  267.  770;  Barnes  v.  Town  of  Lacon,  84  111. 

»Gilson  V.   Dayton,   123  U.  S.  59;  461. 
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uineness  of  the  signatures  of  the  officers  who  execute  them  and 
this  includes  not  only  the  genuineness  of  the  signature  but  also 
the  official  character  of  the  officers.  Hence  no  municipality- 
can  be  estopped  by  the  acts  or  declarations  of  its  officers  from 
denying  their  authority  to  bind  such  municipality.' 

In  Chisholm  v.  Montgomery/  Mr.  Justice  Bradley  said  : 
"  Public  officers  can  not  acquire  authority  by  declaring  that 
they  have  it.  They  can  not  thus  shut  the  mouth  of  the  public 
whom  they  represent.  The  officers  and  agents  of  private  cor- 
porations, entrusted  by  them  with  the  management  of  their  own 
business  and  property  may  estop  their  principals,  and  sub- 
ject them  to  the  consequences  of  their  unauthorized  acts.  But 
the  body  politic  can  not  be  thus  silenced  by  the  acts  or  declara- 
tions of  its  agents.  If  it  could  be,  unbounded  scope  would  be 
given  to  the  peculations  and  frauds  of  public  officers.  I  hold 
it  to  be  a  sound  proposition,  that  no  municipal  or  political  body 
can  be  estopped  by  the  acts  or  declarations  of  its  officers  from 
denying  their  authority  to  bind  it." 

§  436.  Recitals  of  facts,  when  not  within  the  authority  of 
officers  issning  bonds. — The  rule  is  perhaps  well  established 
that  where  it  is  not  within  the  general  scope  of  the  authority  of 
the  officers  of  a  municipality  issuing  the  bonds  to  determine 
whether  or  not  the  particular  condition  has  been  performed, 
recitals  that  the  bonds  have  been  duly  issued  will  not  estop 
the  municipality  from  setting  up,  as  a  defense  to  an  action  upon 
the  bonds,  their  invalidity.' 

'Merchants'  Bank  v.  Bergen  Co.,  ' Chisholm i>. Montgomery, 2 Woods 

115  U.  S.  384;    Cowdrey  v.  Town  of  584. 

Caneadea,  16  Fed.  R.  532 ;   Whiteside  '  Marsh  v.  Falton  Co.,  10  Wall.  676 ; 

V.  United  States,  93  U.  S.  247;  Daviess  Loan  Association  v.  Topeka,  20  Wall. 

County  V.  Dickinson,  117  TJ.  S.  657;  655;  Buchanans.  Litchfield,  102 U.S. 

Concord  v.  Robinson,  121  U.  S.  165;  278;    Northern  Bank,  etc.,  v.  Porter 

Rich  V.  Mentz  Tp.,  134  U.  S.  632 ;  The  Tp.  Trustees,  110  U.  S.  608 ;  Dixon  Co. 

Floyd  Acceptances,  7  Wall.  666 ;  Chis-  v.  Field,  111  U.  S.  83 ;  Clark  v.  City  of 

holm  V.  City  of  Montgomery,  2  Woods  Des  Moines,   19  Iowa  199 ;    State  v. 

584;   Cagwin  v.  Town  of  Hancock,  84  Comrs.  of  Hancock  Co.,  11  Ohio  St. 

N.  Y.  532 ;  Williams  v.  Town  of  Rob-  183 ;  Gould  v.  Town  of  Sterling,  23  N. 

erts,  88  111.  11 ;  Hudson  c.  Inhabitants  Y.  456;  Starin  ».  The  Town  of  Genoa, 

of  Winslow,  35  N  J.  L.  437;  2  Elliott  23  N.Y.  439;  People  ».  Mead,  36  N.Y. 

R.  R.,  §§  900,  902.  224 ;  De  Voss  v.  City  of  Richmond,  18 
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This  would  clearly  seem  to  be  a  just  rule,  but  there  are  some 
cases  which  appear  to  trench  upon  it  slightly.  Thus,  in  a  re- 
cent case,  the  supreme  court  of  the  United  States  held  that  a 
municipality  was  estopped  by  recitals  in  railroad  aid  bonds 
made  by  commissioners  specially  appointed  by  the  county  judge 
to  execute  the  bonds,  and  not  by  the  regular  municipal  offi- 


§  437.  Estoppel  by  payment  of  interest  or  taxes. — A  mu- 
nicipal corporation  may  be  estopped  to  set  up  a  defense  to  an 
action  on  its  bonds  by  payment  of  interest  thereon  for  a  series 
of  years.' 

But  if  the  legislature  was  without  power  to  authorize  the 
issue  of  bonds,  and  the  statute  attempting  to  confer  such  au- 
thority is  void,  the  mere  payment  of  an  installment  of  interest, 
which  was  equally  unauthorized,  will  not  work  an  estoppel 
against  a  municipality.' 

While  it  is  unquestionably  true  that  the  payment  of  interest 
will  not  validate  a  bond  issued  without  authority  of  law,  yet 
in  cases  where  the  objection  is  not  a  want  of  power  to  issue, 
but  of  compliance  with  a  condition,  in  respect  to  which  there 
may  be  an  estoppel  by  recital  or  other  act  of  the  city  ofiEicials, 
the  payment  of  interest  on  the  bonds  under  such  circumstances 
ought  to  have,  and  has  been  held  to  have,  great  weight.' 

And  it  is  said  that  all  questions  of  doubt  in  relation  to  the 
validity  of  bonds  should  be  resolved  in  favor  of  their  validity, 
where  it  clearly  appears  that  the  municipality  has  repeatedly 

Gratt.  (Va.)   338,   98  Am.  Dec.  646;  Society  for  Savings,   104  U.  S.  579; 

Cagwin  v.   Hancock,   84  N.  Y.   532;  Parkersburg  u.  Brown,  106  U.  S.  487 ; 

Jefferson  County  v.   Lewis,   20  Fla.  Anderson   Co.   Comrs.    v.  Beal,   113 

980 ;  2  Elliott  E.  B.,  §§  900„902.  TJ.  S.  227 ;  Nelson  v.  Haywood  County, 

'Andes  v.  Ely,   158  U.S.   312,  15  87'Tenn.  781,  11  S.  W.  E.  885. 

Sup.  Ct.  E.  954.  'Loan    Association    v.  Topeka,  20 

2  Citizens' Saving  and  Loan  Associ-  Wall.  655;  Town  of  Mentz  v.  Cook, 


tion  V.  Perry  Co.,  156  U.  S.  692 
Leavenworth,  etc.,  Eailroad  Co.  « 
Comrs.  of  Douglass  Co.,  18  Kan.  169 
New  Haven,  etc.,  Eailroad  Co.  v 
Chatham,  42  Conn.  465;  People  v 
Cline,  63  111.  394;  County  of  Clay  u 
MuN.  Sb.— 31 


108  N.  Y.  504,  15  N.  E.  E.  541 ;  Mar- 
shall Co.  V.  Cook  Co.,  38  111.  44;  Lip- 
pincott  V.  Town  of  Pana,  92  111.  24. 

*  Moulton  V.  City  of  Evansville,  25 
Fed.  E.  382;  Livingston  County  v. 
First  Nat.  Bank,  128  U.  S.  102. 
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recognized  the  validity  of  the  bonds  by  the  payment  of  the 
interest  on  them  for  a  series  of  years.' 

The  payment  of  interest  on  school  bonds  does  not  estop  a 
school  district  from  denying  their  validity  where  it  is  not 
shown  that  the  officers  and  people  of  the  district  had  full 
knowledge  of  the  facts  connected  with  the  issuance  and  sale 
of  the  bonds.  And  where  the  law  does  not  authorize  the  peo- 
ple of  a  school  district  to  vote  that  bonds  be  issued  for  a  spe- 
cific purpose,  such  a  vote  does  not  make  the  bonds  valid  bonds 
in  the  hands  of  an  innocent  purchaser.^ 

The  payment  of  taxes  levied  to  meet  accruing  interest  upon 
bonds  issued  in  the  name  of  a  municipality  will  not  operate 
to  estop  the  tax-payers  of  the  municipality  from  alleging  a 
want  of  power  to  create  the  debt.  This  rule  is  in  contradis- 
tinction to  the  case  of  the  mere  irregular  or  defective  execution 
of  an  existing  power,  for  in  such  case  such  a  payment  of  taxes 
may  well  work  an  estoppel  to  set  up  the  irregularity.' 

§  438.  Estoppel  by  retention  of  consideration. — A  munic- 
ipality may  sometimes  be  estopped  to  set  up  a  defense  to  an 
action  on  its  bonds  by  the  retention  of  the  consideration  re- 
ceived for  the  bonds.  Thus,  where  it  appeared  that  a  county, 
which  was  authorized  to  purchase  stock  on  condition  of  a  pop- 
ular vote,  received  the  stock  in  exchange  for  its  bonds  and 
held  it  for  seventeen  years  before  suit  was  brought  on  the 
bonds  by  an  innocent  holder,  and  still  held  it  at  the  time  of  the 
action,  the  county  was  held  estopped  to  claim  the  proceeds  of 
the  exchange  of  the  bonds  for  the  stock,  and  assert  against  the 
purchaser  of  the  bonds  for  value  that,  though  the  legislature 
empowered  them  to  make  them,  and  put  them  upon  the  mar- 
ket upon  certain  conditions,  they  were  issued  in  disregard  of 

'  Portsmouth     Savings      Bank     v.  '  Schaeffer  v.  Bonham,  95  111.  368. 

City  of  Springfield,  4  Fed.  E.  276.  See,  also,  Town  of  Cherry  Creek  v. 

*  Ashuelot  National  Bank  v.  School  Becker,  2  N.  Y.  Supp.  514.    But  corn- 
District,  41  Fed.  R.  514;    Lewis  v.  pare  Town  of  Eminence  v.  Grasser, 
Board,  2  McCrary  464,  5  Fed.  E.  269 ;  81  Ky.  52. 
State  V.  School  District,  16  Neb.  182, 
20  N.  W.  R.  209. 
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the   conditions,  notwithstanding  the  bonds  contained  no  re- 
citals.' 

So,  in  other  cases,  a  municipality  may  sometimes  be  estopped 
to  set  up  a  defense  to  an  action  on  bonds  by  reason  of  laches 
or  by  long  acquiescence.^ 

§  439.  As  to  estoppel  before  issue  of  bonds. — ^The  doctrine 
of  estoppel  does  not  apply  to  cases  arising  before  the  issue  of 
municipal  bonds.' 

§  440.  A  recital  in  bonds  does  not  estop  municipality  from 
showing  that  an  ordinance  authorizing  the  issue  of  such  bonds 
was  not  published. — A  recital  in  bonds  issued  by  a.  municipal- 
ity that  they  are  issued  under  a  certain  ordinance  does  not  es- 
top the  municipality  from  showing  that  the  ordinance  was 
never  published,  and  that  it  is,  therefore,  void,  since  neither 
the  mayor  nor  clerk,  who  signed  the  bonds,  have  any  duty  in 
relation  to  publishing  ordinances,  or  determining  when  they 
had  been  published  according  to  law.* 

§  441.  Recitals  in  municipal  bonds  apply  to  matters  of  fact 
only. — Recitals  in  municipal  bonds  do  not  extend  to  or  cover 
matters  of  law.  Thus,  a  certificate  indorsed  upon  county  bonds, 
reciting  actual  facts,  and  that  thereby  the  bonds  are  conform- 
able to  the  law,  when,  judicially  speaking,  they  are  not,  will 

'  Pendleton  Co.  v.  Amy,   13  Wall,  rion  County,  36  Mo.  294 ;   People  v. 

297 ;  Third  National  Bank  v.  Town  of  Town  of  Santa  Anna,  67  111.  57 ;  Peo- 

Seneca  Falls,  15  Fed.  E.  783 ;  Whiting  pie  v.  Supervisors,  etc.,  of  Logan  Co., 

V.  Town  of  Potter,  18  Blatchf.  165,  2  63  111.  374;  Town  of  Essex  v.  Day,  52 

Fed.  R.  517;  Anderson  Co.  Oomrs.  v.  Conn.  483. 

Beal,  113  U.  S.  227.     But  see  2  Elliott  'UnionPac.  Railroad  Co. ».  Lincoln 

E.  E.,  §904.  Co.,  3  Dillon  (C.  C.)   300;   Railroad 

^Supervisors    v.   Schenck,   5  Wall.  Co.    v.   Merrick  Co.,    3  Dillon  369; 

781;  Meyer  ■«.  The  City  of  Muscatine,  Portland,   etc..   Railroad  Co.    v.  In- 

1  Wall.   384 ;   Town  of    Eminence  v.  habitants  of  Hartford,  58  Me.  23. 

Grasser,  81  Ky.  52;  Comrs.  of  Morris  *  National   Bank   of    Commerce   v. 

Co.  ».  Hinchman,  31  Kan.  729 ;  Shoe-  Town  of  Granada,  54  Fed.  E.  100,  4 

maker  v.  Goshen  Tp.,  14  Ohio  St.  569;  C.  C.  A.  212,  48  Fed  R.  278,  44  Fed. 

Bennington    v.    Park,     50    Vt.    178;  R.  262 ;  Dixon  Co.  i).  Field,  111  U.  S. 

Hannibal,  etc.,  Railroad  Co.  v.  Ma-  83,  followed. 
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not  make  them  so,  and  can  not  work  an  estoppel  upon  the 
county  to  claim  the  protection  of  law.' 

In  an  action  upon  certain  municipal  bonds  Justice  Woods,  of 
the  United  States  circuit  court  for  the  district  of  Indiana,  said: 
"  The  recital  in  the  bond,  it  is  contended,  constitutes  an  estop- 
pel against  the  denial  of  authority,  but  if  the  recital  proposes 
to  contain  the  recital  of  authority  except  as  given  in  the  act  re- 
ferred to — and  it  certainly  does  not  propose  to  assert  more,  it 
would  be  ineffective.  Recitals  in  such  instruments  can  be 
binding  only  in  respect  to  matters  of  fact  and  not  in  respect  to 
matters  of  law,  which  all  alike  are  bound  to  take  cognizance."" 

§  442.  When  recitals  in  refunding  bonds  will  estop  a  munic- 
ipality from  showing  the  invalidity  of  the  old  bonds. — Recitals 
in  bonds  issued  by  a  city  council  under  statutory  authority, 
that  they  are  refunding  bonds,  issued  to  take  up  "  old  bonds 
falling  due,"  estop  the  city  from  showing,  as  against  bona  fide 
holders,  that  the  old  bonds  were  invalid,  and,  therefore,  insuf- 
ficient to  support  the  issuance  of  the  new  ones.' 

Municipalities  are  not  estopped  by  recitals  in  their  bonds,  ex- 
cept as  to  matters  of  fact,  nor  even  then  if  the  facts  recited  are 
matters  of  public  record,  open  to  the  inspection  of  every  in- 
quirer who  ought  to  take  notice  thereof.  Thus,  a  statute 
providing  for  the  organization  of  counties  declared  that  after 
certain  steps  had  been  taken  the  governor  should  appoint 
county  officers  upon  whose  qualification  the  county  should  be 
"deemed  duly  organized,"  and  provided  that  no  county  bonds 
should  be  issued  within  one  year  thereafter.  An  examination 
of  the  records  in  the  executive  department  of  the  state  would 

1  Dixon  Co.  V.  Field,  111  TJ.  S.  83;  Inst,  for  Savings,  58  Fed.  K.  935;  City 

Marcy    v.  Township  of    Oswego,  92  of  Huron  v.  Second  Ward  Sav.  Bank, 

U.  S.  637;   Commissioners  v.  Bolles,  86  Fed.  R.  272;  Town  of  Coloma  v. 

94  U.  S.  104 ;  Commissioners  v.  Clark,  Eaves,  92  U.  S.  484 ;  Hackett  v.  Otta- 

94  U.  S.  278;    County  of  Warren  v.  wa,  99  U.  S.  86;  Chaffee  Co.  v.  Potter, 

Marcy,  97  U.  S.  96 ;  Pana  v.  Bowler,  142  U.  S.  355 ;  Zabriskie  v.  Railroad 

107  U.  S.  529.     But  see  ante,  §  434.  Co.,  23  How.  381 ;  Board  v.  Howard, 

» United  States  v.  Town  of  Cicero,  83  Fed.  R.  296;  Bissell  v.  City  of  Jef- 

41  Fed.  R.  83.  fersonville,  24  How.  287.      , 

'City  of  Cadillac  v.  Moon  Socket 
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have  shown  the  date  of  the  appointment  of  such  county  offi- 
cers. It  was  held  that  all  purchasers  of  bonds  were  charged 
with  notice  of  such  date,  and  that  the  county  was  not  estopped 
to  deny  the  validity  of  refunding  bonds  issued  within  one  year 
thereafter  as  against  a  bona  fide  holder.' 

'Coffin  V.  Board  of  Oomrs.,  57  Fed.  v.  Fulton  Co.,  10  Wall.  676;  Northern 
E.  137;  Sutliff  ».  Lake  Co.  Comrs.,  147  Bank  of  Toledo  v.  Porter  Tp.  Trus- 
U.  S.  230;  Nesbit  v.  Riverside  Inde-  tees,  11017.  S.  608;  Anthony  v.  Jasper 
pendent  District,  144  U.  S.  610;  Dixon  Co.,  101  U.  S.  693;  McOlure  v.  Town- 
Co.  V.  Field,  111  U.  S.  83 ;  Town  of  ship  of  Oxford,  94  U.  S.  429. 
Coloma  V.  Eaves,  92  U.  S.  484;  Marsh 
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Remedies  by  Mandamus. 

§  443.  Mode  of  ascertaining  the  rights  of  municipal  cred- 
itors.— In  ascertaining  the  rights  and  remedies  of  municipal 
creditors,  special  reference  must  always  be  had  to  the  legisla- 
tion under  which  the  debts  were  created.  If  the  legislature 
authorized  the  creation  of  a  debt,  and  provided  no  special 
mode  for  its  payment,  it  is  a  sound  proposition  that  it  was  in- 
tended that  it  would  be  paid  in  the  usual  way  in  which  such 
debts  are  paid,  that  is,  by  the  levy  and  collection  of  a  tax  for 
such  purposes,  provided  there  is  nothing  in  the  act  authorizing 
the  creation  of  the  indebtedness  to  rebut  such  intention.' 

Where  the  law  under  which  the  debt  was  incurred  provides 
for  the  special  levy  of  a  tax  to  pay  it,  this  duty  will  be  enforced 
by  mandamus,  and  in  such  a  case  it  is  no  answer  to  the  cred- 
itor's application  for  this  remedy  that  an  execution  has  not 
been  returned  nulla  bona,  or  that  the  corporation  debtor  may 
have  property  subject  to  sale  on  execution.^ 

It  is  a  settled  doctrine  of  the  supreme  court  of  the  United 
States  that  municipal  or  public  corporations  have  no  power  to 
issue  bonds  in  the  aid  of  railroads,  unless  expressly  conferred 
by  statute,  and  in  the  act  of  the  legislature  conferring  such 
power  express  provision  is  usually  made  authorizing  or  requir- 
ing the  levy  and  collection  of  taxes,  or  of  a  special  tax,  to  pay 
the  indebtedness  thus  created.  Such  provisions  are  of  great 
consequence  to  holders  of  municipal  securities,  and  have  often 
proved  to  be  the  sole  legal  reliance  for  their  ultimate  payment; 
and  they  are  so  far  connected  with  the  obligation  of  the  con- 
tract as  to  come  under  the  protection  of  the  federal  constitu- 
tion, and  hence  they  can  not  be  impaired  by  subsequent  legis- 
lation. Thus,  where  a  stat-e  has  authorized  a  municipal 
corporation  to  contract  and  to  exercise  the  power  of  local  taxa- 
tion, to   the  extent   necessary  to  meet   its  engagements,  the 

'  United  States  v.  New  Orleans,  98  St.  400 ;  State  v.  City  of  New  Orleans, 

U.  S.  381;  Kelley  v.  Milan,  127  V.  S.  34  La.  Ann.  477. 

139;  Norton  v.  Dyersburg,  127  U.  S.  ^  Board,  etc.,  ».  Aspinwall,  24  How. 

leO;    City  Council,  etc.,  v.  Hickman,  376. 
57  Ala.  338 ;  Com.  v.  Perkins,  43  Pa. 
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power  thus  given  can  not  be  withdrawn  until  the  contract  is 
satisfied.  The  state  and  the  corporation  in  such  cases  are 
equally  bound.  The  power  given  becomes  a  trust  which  the 
donor  can  not  annul,  and  which  the  donee  is  bound  to  execute. 
Neither  the  state  nor  the  corporation  can  any  more  impair  the 
obligation  of  the  contract  in  this  way  than  in  any  other.  And 
laws  requiring  taxes  to  the  requisite  amount  to  be  collected,  to 
pay  municipal  bonds,  which  were  in  force  when  the  bonds 
were  issued,  can  not  be  annulled  by  subsequent  legislation. 
A  subsequent  act  restricting  the  power  to  tax,  so  far  as  it  af- 
fects the  bonds,  is  a  nullity.' 

The  remedy  subsisting  in  a  state,  when  and  where  a  contract 
is  made  and  is  to  be  performed,  is  a  part  of  its  obligation,  and 
any  subsequent  law  of  the  state  which  so  affects  that  remedy 
as  substantially  to  impair  and  lessen  the  value  of  the  contract 
is  forbidden  by  the  federal  constitution,  and  is,  therefore,  void. 
And  where  a  statute  authorizing  the  issue  of  municipal  bonds 
provides  for  the  levy  and  collection  of  the  special  tax,  "in  the 
same  manner  as  county  taxes  "  are  levied,  for  their  payment, 
the  obligation  of  the  contract  is  impaired  by  any  change  in 
the  remedy  whereby  it  is  rendered  less  efficacious  than  that 
which  is  at  the  time  provided  for  securing  the  revenues  of  the 
county.^ 

§  444.  When  mandamus  the  remedy  to  enforce  the  payment 
of  municipal  liabilities. — The  duty  of  the  municipality  to  pro- 
vide for  the  payment  of  liabilities  may,  in  all  proper  cases,  be 
enforced  by  mandamus.' 

But  it  has  been  generally  held  that  if  the  creditor  may  bring 
suit  against  the  corporation  and  obtain  judgment,  which  may 
be  enforced  by  ordinary  execution,  mandamus  will  not  lie  to 
compel  payment  in  advance  of  judgment  recovered.' 

'Von  Hoffman  v.  City  of  Quincy,  4  Eees  v.  City  of  Watertown,  19  Wall. 

Wall.  535;  Deere  v.  Eio  Grande  Co.,  107;    United  States    v.  City  of  Key 

33  Fe(#R.  823;  ante,  §§  120,  410.  West,  78   Fed.  R.  88;    Young  v.  Clar- 

^  Seibert  v.  Lewis,  122  U.  S.  284.  endon  Township,  132  U.  S.  340. 

'Walkley  v.  City  of  Muscatine,  6       « State  v.  Co.  Judge  of  Floyd  Co., 

Wall.  481 ;  Mayor  u.  Lord,  9  Wall.  409 ;  5  Iowa  380 ;  Coy  v.  City  Council,  etc., 

Heine*.  Commissioners,  19  Wall.  655;  17  Iowa  1;    State  v.  City  of  Daven- 
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In  New  J  ersey  mandamus  is  the  remedy  where  the  ordinary 
process  of  execution  is  inadequate.' 

In  California  when  a  money  judgment  is  recovered  against 
a  county  no  execution  can  issue,  but  the  board  of  supervisors 
can  be  compelled  by  mandamus  to  audit  the  claim. ^ 

In  Iowa  the  remedy  against  the  county  and  upon  ordinary 
municipal  indebtedness  is  by  suit  and  not  by  mandamus,  when 
the  indebtedness  is  in  original  form,  as  a  simple  contract 
debt.' 

§  445.   The  general  rule  for  enforcing  the  payment  of  bonds. 

— As  a  general  rule  the  claim  of  the  creditor  must  first  be  re- 
duced to  a  judgment  and  it  must  appear  that  there  is  no  prop- 
erty subject  to  levy,  and  no  funds  in  the  municipal  treasury 
which  the  creditor  can  control.  The  doctrine  is  perhaps  well 
settled  in  the  supreme  court  of  the  United  States  that  where  a 
municipality  refuses  to  pay  its  bonds,  the  appropriate  proceed- 
ing is  an  action  at  law  to  establish  by  a  judgment  of  the  court 
the  validity  of  the  claim  and  the  amount  due,  and  by  the  re- 
turn of  an  ordinary  execution  to  ascertain  that  no  property  of 
the  municipality  could  be  found  liable  to  such  execution,  and 
sufficient  to  satisfy  the  judgment.  Then,  if  the  corporation 
has  authority  to  levy  and  collect  taxes  for  the  payment  of  the 
bonds,  a  mandamus  would  issue  to  compel  them  to  raise  by 
taxation  the  amount  necessary  to  pay  them.' 

Where  a  municipality  is  authorized  by  the  legislature  to  cre- 
ate a  debt  of  a  specific  character,  to  borrow  money  to  pay  for  it, 
and  also  authorized  to  provide  for  the  payment  of  the  princi- 
pal and  ititerest  of  the  money  so  borrowed,  by  the  assessment 

port,  12  Iowa  335 ;    People  v.  Board,  380 ;    Coy  v.  City  Council  of  Lyons 

etc.,  of  Clark  Co.,  50  111.  213;  Knapp  City,   17  Iowa  1;     State    v.  City  of 

V.  Mayor,  etc.,  of  Hoboken,  38  N.  J.  Davenport,  12  Iowa  335. 

L.371;   Hugg«.  Ivins  (N.J.),  36  Atl.  'Heine    v.  The  Levee  Comrs.,   19 

E.  685 ;  State  v.  Clay  Co.,  46  Mo.  231 ;  Wall.  655 ;   Von  Hoffman  v.  City  of 

People  V.  Hawkins,  46  N.J.  9.    But  Quincy,  4  Wall.   535:    Supery^or  v. 


see  post,  §449.  United  States,  4  Wall.  435;    lllggs  v. 

'  State  u.  Guttenberg,  39  N.  J.  L.  260.  Johnson  Co.,   6  Wall.  166;    City  of 

''Alden  «.  County  of  Alameda,  43  Galena  i).  Amy,  5  Wall.  705;   Walk- 

Cal.  270.  ley  v.  City  of  Muscatine,  6  Wall.  481. 
'State  V.  County  Judge,  etc.,  5  Iowa 
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and  collection  of  such  taxes  as  may  be  necessary,  it  has  been 
held  that  mandamus  is  the  proper  remedy  of  the  holder  of  mu- 
nicipal bonds  to  enforce  the  levying  and  collection  of  taxes  to 
pay  such  bonds  or  the  interest  thereon. ' 

Where,  by  the  statute  creating  the  debt,  it  is  made  the  duty 
of  certain  municipal  officers  to  levy  and  collect  taxes  for  the 
payment  of  bonds,  as,  for  example,  bonds  in  aid  of  a  railroad, 
and  there  is  no  valid  defense  alleged  or  claimed,  and  no  ques- 
tion made  as  to  the  genuineness  of  the  bonds,  and  they  are  in 
possession  of  the  relator,  it  has  been  held  that  a  prior  judgment 
at  law  was  not  essential  to  give  the  right  to  a  mandamus  to 
compel  the  proper  officers  to  levy  and  collect  the  tax.  Un- 
doubtedly, in  such  cases  the  court  may  award  the  writ  without 
a  prior  judgment ;  but,  if  there  is  any  doubt  as  to  the  validity 
of  the  debt,  the  court  may  well  decline  to  grant  the  writ  until 
applied  for  to  enforce  the  judgment  obtained. 

There  is  no  necessity  in  cases  of  the  first  class  that  a  prior 
judgment  should  first  be  obtained  to  ascertain  the  amount  due, 
because  the  debt  is  recognized  by  the  statute ;  nor  is  there  any 
necessity  for  a  return  of  a  nulla  bona,  to  show  the  propriety  of 
the  levy  of  the  tax,  because  the  power  or  duty  of  making  the 
levy  is  part  of  the  statute  creating  the  debt ;  yet  we  apprehend 
that  even  in  such  cases,  if  it  be  ascertained  that  the  bonds  are 
invalid,  that  they  are  not  obligations  binding  on  the  city, 
the  parties  seeking  the  benefit  of  this  extraordinary  remedy 
would  be  required  to  establish  his  debt  by  a  judgment.  Thus, 
a  mandamus  was  refused  the  holder  of  an  order  drawn  by  the 
selectmen  of  the  town  on  the  treasurer,  upon  the  ground  that 
it  did  not  appear  that  the  selectmen  had  authority  to  draw  such 
an  order ;  but  in  a  large  number  of  cases  arising  on  municipal 
bonds  issued  in  aid  of  railroads,  where  the  defense  has  been 
set  up  that  the  bonds  are  void  for  want  of  power  to  issue  them, 

1  Commonwealth  v.  City  of    Pitts-  376 ;    Mayor  v.  Ward,    9    "Wall.  409 ; 

burg,  34  Pa.  St.  496 ;   Commonwealth  Washington   Co.  ■».  United  States,  9 

V.  Comrs.,  37  Pa.  St.   277;    State  v.  Wall.  415 ;  Brown  «.  Gates,  15  W.  Va. 

Clinton  Co.,  6  Ohio  St.  280;    Super-  131;    Comrs.  Court  of  Limestone  Co. 

visors  V.  United  States,  4  Wall.  435;  v.  Bather,  48  Ala.  433;    Elliott  Co.  v. 

Eiggs  V.  Johnson  Co.,  6  Wall.  166;  Kitchen,  14  Bush  289. 
Board,  etc.,  v.  Aspinwall,  24  How. 
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the  question  has  been  adjudged  upon  an  application  for  a  writ 
of  mandamus,  and  where  the  relator's  right  was  clearly  estab- 
lished the  writ  was  awarded;  and,  on  the  other  hand,  when 
such  right  was  not  clearly  established  and  the  court  was  in 
doubt  the  writ  was  denied.' 

§  446.  The  power  of  judgment  creditors  to  enforce  pay- 
ment  against  a  municipality. — Where  the  municipal  authori- 
ties fail  or  neglect  to  perform  the  duty  of  levying  a  tax  at  the 
annual  or  regular  meeting,  they  may  be  compelled  by  manda- 
mus to  meet  again  and  do  their  duty,  the  same  as  if  it  had 
been  performed  at  the  proper  time  and  place,  and  this  without 
the  aid  of  any  special  legislative  enactment." 

The  rule  is  well  settled  that,  where  the  law  requires  abso- 
lutely a  ministerial  act  to  be  done  by  a  public  officer,  and  he 
neglects  or  refuses  to  do  such  act,  he  may  be  compelled  to  re- 
spond in  damages  to  the  extent  of  the  injury  arising  from  his 
conduct.  There  is  an  unbroken  current  of  authorities  to  this 
effect.  A  mistake  as  to  his  duty  and  honest  intentions  will  not 
excuse  the  offender." 

The  language  of  the  statute  investing  municipal  officers  with 
the  power  to  levy  tax  is  often  permissive  in  form,  and  in  such 
cases  it  has  been  asserted  that  the  power  is  one  which  the 
officers  may  exercise  as  a  discretionary  power.  Thus,  a 
statute  of  Illinois  provided  that  "the  board  of  surveyors  under 
township  organization,  in  such  counties  as  may  be  owing  debts 
which  their  current  revenues,  under  existing  laws,  are  not  suf- 
ficient to  pay,  may,  if  deemed  advisable,  levy  a  special  tax, 
not  to  exceed  in  any  one  year  one  per  cent,  upon  the  taxable 
property  of  any  such  county,  to  be  assessed  and  collected  in 
the  same  manner  and  at  the  same  time  and  rate  of  compensa- 
tion as  other  county  taxes,  and,  when  collected,  to  be  kept  as 
a  separate  fund  in  the  county  treasury,  and  to  be  expended  un- 

'  County  of  Green  u.  Daniel,  102  *  People  v.  Supervisors  of  Chenango 

IT.  S.  187;    Lexington  v.  Mulliken,  7  Co.,  8  N.  Y.  317. 

Gray  280;  County  Comrs.  v.  King,  13  'Amy  v.  The  Supervisors,  11  Wall. 

Fla.  451 ;    State  v.  Yeatman,  22  Ohio  136. 
St.  546 ;  Merrill  on  Mandamus,  §§  129, 
130. 


§  446  RIGHTS    AND    EEMEDIES CONTINUED.  493 

der  the  direction  of  said  county  court  or  board  of  supervisors, 
as  the  case  may  be,  in  liquidation  of  such  indebtedness." 
In  a  case  before  the  supreme  court  of  the  United  States  from 
the  state  of  Illinois,  involving  the  construction  of  this  statute, 
it  appeared  that  the  relator  was  the  holder  of  certain  coupon 
bonds  of  the  county  of  Rock  Island,  originally  issued  and  ne- 
gotiated in  payment  of  stock  of  the  Warsaw  and  Rockford 
Railroad  Company,  for  which  the  county  had  subscribed. 
They  were  issued  pursuant  to  law.  The  coupons,  representing 
the  interest  for  one  year,  were  paid  by  the  county.  The 
necessary  tax  was  levied  and  collected  for  that  purpose.  At 
the  March  term,  1863,  the  relator  recovered  a  judgment  in  the 
court  below  upon  coupons  overdue  and  unpaid,  for  $2,554.60 
and  costs.  Nothing  was  paid  upon  it,  and  there  was  no 
money  in  the  county  treasury  which  could  be  so  applied. 
The  relator  subsequently  requested  the  supervisors  to  collect 
the  requisite  amount  by  taxation,  and  give  to  him  an  order  on 
the  county  treasurer  for  payment.  They  declined  to  do  either. 
The  relator  applied  to  the  court  below  for  a  mandamus,  com- 
pelling the  supervisors  at  their  next  regular  meeting  to  levy  a 
tax  of  a  sufficient  amount  to  be  applied  to  pay  the  judgment, 
interest  and  costs,  and  when  collected,  to  apply  it  accordingly. 
An  alternative  writ  was  issued.  The  supervisors  made  a  re- 
turn wherein  numerous  objections  were  taken  to  the  issuing  of 
a  mandatory  writ.  The  court  below  disallowed  the  return  and 
ordered  that  a  peremptory  writ  should  issue  commanding  the 
respondents,  at  their  next  meeting,  to  levy  a  tax  for  not  more 
than  one  hundred  cents  on  each  one  hundred  dollars'  worth  of 
taxable  property  in  the  county,  but  of  sufficient  amount  to  pay 
the  judgment,  interest  and  costs,  and  that  they  set  the  same 
apart  as  a  special  fund  for  that  purpose,  and  that  they  pay  it 
over  without  unnecessary  delay  to'  the  relator.  It  was  asserted 
by  counsel  for  respondent  that  the  authority  thus  given  by  the 
statute  involved  no  duty ;  that  it  depends  for  its  exercise 
wholly  upon  the  judgment  of  the  supervisors,  and  that  the 
courts  can  not  control  the  discretion  with  which  the  statute 
had  clothed  them.     The  supreme  court  of  the  United  States 
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held  that  this  power  was  mandatory,  if  its  oxorciso  was  neces- 
sary in  order  to  pay  the  judgments  rendered  a,<;ninHt  tho  I'ounty. 

Tlie  learned  court  places  the  decision  on  tho  broad  principle 
that  where  power  is  given  to  public  officers,  in  tho  language  of 
the  act  above  quoted,  or  in  equivalent  language,  whenever  the 
public  interests  or  individual  rights  call  for  its  exorcise — the 
language  used,  though  permissive  in  form,  is  in  fact  peremp- 
tory. What  they  are  empowered  to  do  for  a  third  person  the 
law  requires  shall  be  done.  The  power  is  given,  not  for  their 
benefit,  but  for  his.  It  is  placed  with  a  depository  to  meet  the 
demand  of  riglit,  and  to  prevent  a  failure  of  justice.  It  is 
given  as  a  remedy  to  those  entitled  to  invoke  its  aid,  and  who 
would  otherwise  be  remediless.  In  all  such  cases  it  is  held 
that  the  intent  of  the  legislature,  which  is  the  test,  was  not  to 
devolve  a  mere  discretion,  but  to  imi)Ose  "  a  positive  and  abso- 
lute duty."  The  line  which  separates  this  class  of  cases,  said 
Mr.  Justice  Swayne,  from  those  which  involve  the  exercise  of 
a  discretion,  judicial  in  its  nature,  which  courts  can  not  con- 
trol, is  too  obvious  to  require  remark.  This  case  clearly  does 
not  fall  within  the  latter  category.  The  judgment  of  tho  court 
below  was  accordingly  affirmed  and  the  peremptory  writ  of 
mandamus  awarded  to  the  relator.' 

Although  there  may  be  discretion  in  the  city  council  as  to 
the  amount  of  tax  which  they  are  authorized  to  levy  for  ordi- 
nary purposes,  yet  a  creditor  who  has  obtained  judgment  is  en- 
titled to  have  the  whole  power  of  a  corporation  exerted  if  nec- 
essary for  the  payment  of  the  judgment.' 

§  447.  Mandamus  to  compel  the  issuance  of  bonds,  when 
the  proper  remedy. — Mandamus  is  the  usual  and  appropriate, 
if  not  the  only,  remedy  to  compel  the  isHuance  by  a  munici- 
pality of  its  bonds  in  payment  of  a  subscription  to  the  capital 

'  Supervisora  v.  The  United  States,  monwealth  v.   City  of  I'itlHlmrp;,  84 

4  Wall.  435.  Pa.  St.  496;   Marion  County  i),  Oolor, 

''Butz  V.  City  of  Muscatine,  8  Wall.  75  Vi'A.  R.  nr.'j.     Jint  wui  Oily  of  Slior- 

675;    Coy    v.   City   Council,   etc.,   17  nuuul  ».  Langham  (Tex.),  40  H.  W.  H. 

Iowa  1;  Clark  v.  City  of  Davenport,  140;  State  v.  Bates,  —  H.  Cur.—,  26  8. 

14  Iowa  494;  Iowa  Railroad  Land  Co.  E.  R.  213,  and  compare  Board  «.  Peo- 

V.  County  of  Sac,  39  Iowa  124 ;  Com-  pie,  8  Col.  App.  43,  46  Pac.  li.  107. 
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stock  of  the  corporation.  While  mandamus  is  a  writ  largely 
in  the  discretion  of  the  court,  it  would  be  an  abuse  of  that 
discretion  to  refuse  it  when  it  is  the  only  adequate  remedy  to 
enforce  a  party's  rights.' 

But  when  a  city  council  passes,  over  the  mayor's  veto,  an 
ordinance  providing  for  the  issue  of  bonds  in  excess  of  the 
amount  of  indebtedness  which  the  city  can  lawfully  incur, 
mandamus  will  not  lie  to  compel  the  mayor  to  sign  the  bonds  .* 

§  448.  XandamiLS,  when  refused  to  compel  county  commis- 
sioners to  call  an  election. — Where  a  petition  is  presented  to  the 
board  of  county  commissioners  for  the  purpose  of  having  the 
board  order  an  election  in  a  certain  township,  for  the  purpose  of 
having  the  question  determined  whether  the  electors  of  a  town- 
ship will  authorize  a  subscription  to  the  capital  stock  of  a  cer- 
tain railroad  company  and  authorize  the  issue  of  township  bonds 
in  payment  for  such  stock,  and  it  appears  that  at  the  time  the 
petition  is  presented,  a  question  is  pending  whether  or  not  the 
township  shall  be  divided  into  two  townships,  and  the  county 
commissioners  refuse  to  act  upon  the  petition  for  the  election 
until  after  the  question  of  whether  the  township  shall  be  di- 
vided or  not  shall  be  determined,  it  was  held  that  the 
supreme  court  will  not  order  a  peremptory  writ  of  mandamus 
to  be  issued  to  compel  the  county  commissioners  to  order  such 
an  election  until  the  question  of  the  division  of  the  township 
is  finally  settled  and  determined.' 

'Atchison,    etc.,    Eailroad    Ck).   t.  'Chalk  v.  White,  4  Wash.  156;  29 

Comrs.  of  JeSeison  Co.,  12  Kan.  127;  Pac.  E.  979.    So,  where  notice  of  the 

State  v.  Marston,  6  Kan.  525 ;  Cincin-  election  was  insnfficient  the  writ  was 

nati,  etc.,  Eailroad  v.  Comrs.  of  Clin-  refused  although  aid  had  been  voted, 

ton  Co.,  1  Ohio  St.  77;  Santa  Cruz,  McMahon  ».  Board,  46  Cal.  214.    See, 

etc.,  E.  Co. ».  Board,  62  Cal.  239;  Peo-    also,  Daniels  v.  Long,  —  Mich. , 

pie  V.  Mitchell,  35  >'.  Y.  551 ;  Chicago,  69  X.  W.  E.  1112. 

etc.,  E.  Co,  V.  Mallory,  101  111.  583;  'State  v.  Comrs.  of  Anderson  Co., 

Commonwealth  v.  Comrs.  of  AUeghe-  28  Kan.  67 ;  State  v.  Marston,  6  Kan. 

ny  Co.,  32  Pa.  St.  223;  State  v.  Jen-  524,  and  cases  there  cited;  Atchison, 

nings,  48  Wis.  549;  Eiggs  v.  Johnson  etc.,  Eailroad  Co.  v.  Comrs.  of  Jefier- 

Co.,  6  Wall.  166;  Weber  v.  Lee  Co.,  son  Co.,  12  Kan.  136;  Golden  c.  EI- 

6  Wall.  210;  Smith  v.  Bourbon  Co.,  liott,  13  Kan.  92;  State  v.  Breese,  15 

127  U.  S.  105.  Kan.  123. 
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§  449.  When  mandamus  the  remedy  to  enforce  the  levy  and 
collection  of  a  tax  prior  to  judgment. — Where  there  is  a  duty 
to  levy  and  collect  a  special  tax  to  pay  a  special  class  of  debts, 
or  the  interest  thereon,  as  for  example,  county  or  township 
refunding  bonds — and  there  is  no  valid  defense  alleged,  and 
no  question  is  made  as  to  the  genuineness  of  the  bonds  or 
coupons,  and  they  are  owned  and  in  the  possession  of  a  bona 
fide  purchaser,  the  court  may  grant  a  peremptory  writ  of  man- 
damus at  the  instance  of  the  purchaser  to  compel  the  proper 
officers  to  levy  and  collect  such  tax  prior  to  a  judgment  at  law 
upon  the  bonds  against  the  county  or  township.' 

And  where  the  amount  of  a  debt  is  not  disputed,  nor  any  of 
the  facts  showing  the  right  to  have  the  same  paid,  as,  when 
the  allegations  for  the  writ  of  mandamus  are  admitted  by  de- 
murrer, and  the  only  contention  is  in  regard  to  a  conclusion 
of  law,  mandamus  will  lie  to  compel  the  levy  and  collection 
of  a  tax  for  its  payment.  And  a  writ  of  mandamus  to  compel 
the  payment  of  bonds  by  a  town,  issued  under  a  law  imposing 
a  clear  legal  duty  to  take  the  necessary  steps  to  make  payment, 
will  not  be  refused  merely  for  the  reason  that  the  county  clerk, 
town  collector  and  county  collector  are  not  shown  to  have  re- 
fused to  extend,  collect  or  take  any  steps  required  of  .them. 
The  remedy  is  for  a  failure  of  a  corporate  body  to  pay  and  dis- 
charge its  legal  duty,  and  not  for  that  of  the  individual  officer. 
Hence,  where  corporate  bonds  are  issued  by  a  town  under  a 
law  making  it  the  duty  of  its  proper  officers  to  levy  and  col- 
lect a  tax  for  their  payment,  mandamus  will  lie  to  compel  the 
levy  and  collection  of  such  tax,  and  its  payment  without  a 
judgment  against  the  town  fixing  the  amount  of  its  liabilities.' 

'Eiley  v.  Garfield  Tp.,  54  Kan.  463 ;  legheny  Co.,  37  Pa.  St.  277 ;  State  v. 

Simmons  v.  Davis,  ]8  R.  I.  46,  25  Atl.  Oomrs.  Clinton  Co.,  6  Ohio  St.  280; 

E.  691 ;  Bailey  «.  Lawrence  Co.,  51  N.  Pegram  v.  Cleveland  Co.,  64  N.  Car. 

W.  R.  331,  2  S.  Dak.  533.  557;  Robinson  v.  Supervisors,  43  Cal. 

'  The  People  v.   Getzendaner,   137  353 ;    Comrs.  Court  v.  Rather,  48  Ala. 

111.  234 ;  Maddox  v.  Graham,  2  Mete.  433 ;  Comrs.  of  Sedgwick  Co.  v.  Bai- 

(Ky.)   56;    Shelby  County  Court  v.  ley,  11  Kan.  631;    State  v.  Anderson 

Railroad  Co.,  8  Bush  209 ;  Board,  etc.,  Co.,  8  Baxter  249 ;  Flagg  v.  Mayor,  33 

V.  Aspinwall,  24  How.  376;  Common-  Mo.  440;  People  v.  Mead,  24  N.  Y.  114; 

wealth  V.  City  of  Pittsburg,  34  Pa.  St.  Mulnix  v.  Mut.  Benefit,  etc.,  Co.,  23 

496;  Commonwealth  v.  Comrs.  of  Al-  Colo.  81,  46  Pac.  R.  127. 
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§  450.  Mandamus,  when  not  allowed  to  compel  the  leyy  of 
taxes  for  the  payment  of  debts. — But  while  a  corporate  debt 
remains  in  its  original  form  as  a  simple  contract  debt,  the 
creditor  will,  as  a  general  rule,  at  least,  have  no  legal  right  to 
a  mandamus  to  compel  the  levy  and  collection  of  a  tax  for  its 
payment  without  first  having  reduced  the  debt  to  a  judgment, 
unless  it  was  contracted  under  a  law  or  vote  requiring  such 
proceeding  to  enforce  payment.  In  such  case  the  creditor  has 
no  right  to  any  previously  ascertained  specific  part  of  the  gen- 
eral revenue,  and  the  corporate  authorities  have  a  discretion  in 
respect  to  the  purpose  and  amount  of  the  annual  tax  they  may 
levy  and  collect.' 

§  451.  When  mandamus  will  not  lie  to  compel  the  levy  of  a 
tax  to  pay  a  judgment. — It  is  not  within  the  power  of  a  court 
to  compel,  by  mandamus,  the  levy  of  a  tax  to  pay  a  judgment 
agaitist  a  municipality  where  no  statute  makes  it  obliga- 
tory on  such  municipality  to  levy  a  tax  for  the  .  purpose, 
and  it  does  not  appear  that  the  judgment  was  based  on  a 
bond  or  other  security  issued  under  the  statute  making  it  obli- 
gatory to  levy  a  tax  to  pay  it.  Thus,  where  the  holder  of  a 
judgment  against  a  county  in  the  state  of  Colorado  applied  to 
the  United  States  circuit  court  for  a  mandamus  to  compel  the 
county  to  levy  a  tax  to  pay  such  judgment,  the  cause  of  action 
on  which  the  judgment  was  rendered  did  not  appear.  The 
statute  of  Colorado  in  force  when  the  judgment  was  rendered 
provided  that,  "  when  a  judgment  is  rendered  against  the 
county,  the  same  might  be  paid  by  the  levy  of  a  tax  on  the 
taxable  property  of  the  county,  or  by  a  warrant  drawn  upon 
the  ordinary  county  fund,  but  the  county  commissioners 
should  not  be  required  to  levy  a  special  tax,  unless,  in  their 
discretion,  they  should  so  determine."  It  was  held  by  the 
United  States  circuit  court  of  appeals  that  the  county  commis- 
sioners could  not  be  deprived  of  their  option  to  pay  the  judg- 

'The  People  v.  Getzander,  137  III.    People  v.  Chicago,  etc.,  Railroad  Co., 
.234;  The  People   v.  Board,  etc.,  of    55  III.  95 ;  The  People  ».  Glann, 70 111. 
Clark   Co.,  60  111.  215;    Coy  v.  City    232. 
Council  of  Lyons,  17   Iowa  1;  The 
MuN.  Se.— 32 
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ment  by  a  warrant  drawn  on  the  county  fund,  or  of  their  dis- 
cretion as  to  levying  a  special  tax,  by  mandamus  compelling 
them  to  levy  a  tax  to  pay  the  judgment.' 

But  it  has  been  held,  on  the  other  hand,  that  where  the  mu- 
nicipality has  an  option  to  pay  a  debt  either  by  issuing  bonds 
or  by  levying  a  tax,  a  writ  recognizing  the  option  and  requir- 
ing it  to  do  one  or  the  other  would  not  be  bad  for  uncertainty, 
and  that  if  it  has  refused  to  issue  bonds  the  mandate  may  re- 
quire it  to  levy  the  tax.' 

§  452.  ^Yhen  mandamus  will  lie  to  compel  mimleipal  officers 
to  report  amoant  of  indebtedness. — Mandamus  will  lie  to  com- 
pel municipal  officers  to  report  the  amount  of  the  indebtedness  of 
the  municipality;  but  where  a  special  meeting  of  the  electors  of 
a  school  district  was  held  in  pursuance  of  the  written  request 
of  five  residents  and  voters  of  the  district,  and  bonds  were  voted, 
issued,  and  sold  and  the  avails  used  by  the  district,  it  was 
held  that  on  an  application  for  a  mandamus  to  compel  the  officers 
of  the  district  to  report  the  amount  of  the  debt,  the  court  will 
not  inquire  into  the  qualifications  of  the  persons  signing  the 
request.  And  where  a  special  election  was  held  in  a  school 
district  for  the  purpose  of  voting  bonds  to  erect  and  furnish  a 
school-house  therein  and  it  appeared  that  the  election  was  held 
in  good  faith,  in  pursuance  of  the  notice,  by  bona  pde  residents 
of  the  district,  and  the  bonds  having  been  declared  carried, 
and  thereafter  issued  and  sold,  and  the  proceeds  used  by  the 
district,  it  was  held  that  the  court  in  a  collateral  proceeding 
will  not  inquire  into  the  qualification  of  some  of  the  voters  at 
said  election.' 

•  Board  of  Comrs.  v.  King,  67  Fed.  Bat  where  the   bondholder  goes  be- 

B.  202,  14  C.  C.  A.  421.  hind  the  jadgmeiLt  himself  he  can  not 

'  United  States  r.  Citvof  Key  West,  insist  that  the  jndgment  conclusively 

7S  Fed.  'R.ht.    It  has  also  been  held  establishes  the  validity  of  the  bonds, 

that  the  merits  of  the  case  in  which  Comrs.  v.  Loagne,  129  U.  S.  493,  citing 

jndgment  has  been  rendered  can  not  Korton  v.  Board,  129  U.  .S.  479. 

be  inquired  into  in  mandamus  pro-  •  State  o.  .School  District,  13  Neb. 

ceedings,  and  that  the  monicipality  S2;    County  of  Warren  v.  Marcy,  7 

cannot,  in  such  proceedings,  interpose  Otte  96;  State  v.  School  District,  10 

a  set-o5  to  the  judgment.     Stenbeig  Neb.  544. 
e.  State,  45  >"eb.  2997*37  K.  W.  E.1190. 
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§  453.  Mandamas  to  compel  county  board  to  include  certain 
claims  in  estimate. — Where  a  county  board  in  Nebraska  audited 
and  allowed  certain  bona  fide  claims  against  the  county,  but  re- 
fused to  include  the  same  in  the  estimate  of  the  taxes  to  be 
levied  for  the  ensuing  year,  it  was  held  by  the  supreme  court 
of  that  state  that  mandamus  would  lie  to  compel  the  perform- 
ance of  the  duty.* 

§  454.  When  mandamus  will  lie  to  compel  partial  payment 
of  municipal  warrants. — Though  warrants  on  a  county  fund 
are  payable  in  their  order  of  registration,  it  is  not  necessary, 
where  several  are  registered  at  the  same  time,  that  enough  to 
satisfy  all  be  accumulated  before  there  is  any  payment,  but,  a 
reasonable  amount  being  accumulated,  it  should  be  distributed 
among  them.  And  a  county,  with  power  to  levy  a  tax  of  five 
mills  for  county  purposes,  having  levied  only  three  mills  for 
such  purposes,  can  not  refuse  to  apply  funds  to  the  payment  of 
warrants  which  have  been  registered  for  years,  on  the  ground 
that  such  funds  are  needed  for  the  current  county  expenses. 
Hence  mandamus  will  lie  to  compel  the  treasurer  of  a  munici- 
pality to  distribute  the  funds  pro  rata  between  the  holders  of 
the  several  registered  warrants.^ 

So,  it  has  been  held  proper  to  grant  a  peremptory  writ  against 
the  state  treasurer  to  pay  a  state  warrant  regular  and  on  its 
face  where  there  is  nothing  before  the  court  to  overcome  the 
presumption  that  it  was  lawfully  issued  for  a  valid  indebted- 
ness of  the  state.' 

§  455.  When  mandamus  will  lie  to  compel  the  registration 
of  bonds. — In  an  application  for  a  writ  of  mandamus  to  com- 
pel the  state  auditor  to  register  and  certify  municipal  bonds 
under  the  statute  in  Nebraska,  a  writ  will  not  issue  until  a 
strict  compliance  with  all  the  requisites  of  the  statute  is  shown.* 

'  State  V.  Wier,  33  Neb.  35 ;  Clark  rant  which  he  can   not  pay  in  fall. 

V.  Dayton,  6  Neb.  192;  State  v.  Cath-  State  v.  Grant  (Ore.),  49  Pac.  R.  855. 

€r,  22  Neb.  792.  'Mulnis    v.   Mutual   Benefit,   etc., 

'      « United  States  v.  Macon  Co.,   75  Co.,  23  Colo.  81,  46  Pac.  R.  127.     See, 

Fed.  R.  259.     But  see,   as  to  when  a  also,  Ward  v.  Forkner  (Cal.),  50  Pac. 

city  treasurer  will  not  be  compelled  to  R.  713. 

make  partial   payment   upon  a  war-  'State  v.  Babcock,  25  Neb.  500. 
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§  456.  When  mandamus  will  lie  to  compel  payment  of  bonds 
to  aid  works  of  internal  improvement. — In  an  application  for 
a  mandamus  to  compel  the  payment  of  bonds  issued  to  aid  in 
the  construction  of  works  of  internal  improvement,  it  is  not 
sufficient  to  show  merely  that  they  were  issued  "  for  works  of 
internal  improvement;"  but  there  should  be  such  particular 
description  of  the  works  as  to  enable  the  court  to  see,  by  an  in- 
spection of  the  petition  alone,  that  they  were  really  of  that 
character.' 

The  statute  of  Nebraska  provides  for  the  payment  of  precinct 
bonds  issued  to  aid  works  of  internal  improvement  by  means 
of  special  taxes  to  be  levied  and  collected  on  all  the  taxable 
property  in  the  precinct.  In  case  of  th-e  failure  or  refusal  of 
the  proper  officers  to  levy  the  necessary  taxes  and  make  the 
proper  payment  to  the  holder  of  such  bonds,  it  is  provided 
that  they  may  be  compelled  by  mandamus  to  do  so.  And  this 
is  the  appropriate  remedy.  Thus  the  holder  of  such  bonds,  on 
which  certain  interest  coupons  had  fallen  due,  brought  an 
action  at  law  thereon  in  the  circuit  court  of  the  United  States 
for  the  district  of  Nebraska,  against  the  board  of  county  com- 
missioners of  Dodge  county,  and  obtained  a  judgment  for  the 
amount  of  the  matured  interest  and  costs.  On  this  judgment 
an  application  was  made  to  the  supreme  court  for  a  writ  of 
mandamus  to  compel  the  commissioners  of  said  county  to  levy 
the  necessary  taxes  upon  the  property  of  the  precinct  to  pay 
said  judgment.  It  was  held  that  said  judgment  was  an  abso- 
lute nullity,  and  no  foundation  for  the  desired  writ.^ 

§  457.  The  remedy  and  proceedings  of  bondholders  in  the 
federal  courts. — The  ordinary  remedy  of  the  holder  of  munic- 
ipal bonds  in  the  federal  courts  is  to  sue  at  law  and  obtain  a 
judgment  to  establish  the  validity  and  amount  of  his  debt. 
Thereupon  it  is  usual  to  issue  execution.      On  a  return  of  the 

'  State  V.  Thome,  9  Neb.  458 ;  Kern-  ors,  8  N.  Y.  317 ;  Freemont  Bldg.  Asso. 

erer  v.  State,  7  Neb.  130.  v.  Sherwin,  6  Neb.  48 ;  County  Comrs. 

2  States.  Board,  etc.,  of  Dodge  Co.,  v.  Chandler,   6  Otto  205;    People  v. 

10  Neb.  20;    State  v.  Supervisors,  20  Bond,  10  Cal.  570;  Mayor  v.  Lord,  9 

Wis.  79;  State   o.   Common  Council,  Wall.  409;    State   v.   Saline    County 

etc.,  15  Wis.  30;  People  v.  Supervis-  Court,  48  Mo.  390. 
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writ  nulla  bona  or  unsatisfied,  application  is  made  upon  an 
information  or  on  relation  under  oath,  reciting  these  facts  for 
a  mandamus  to  compel  the  levy  and  collection  of  a  tax  to  pay 
the  judgment.  But  if  the  bondholder  is  by  the  statute  ex- 
pressly entitled  to  a  levy  of  a  special  tax  to  pay  such  judgment, 
and  if  the  duty  of  levying  it  has  been  neglected  or  refused,  it 
is  not  necessary  that  an  execution  should  in  such  case  be  re- 
turned nulla  bona,  in  order  to  give  such  judgment  creditor  the 
right  to  a  mandamus.  As  the  course  of  procedure  in  the  fed- 
eral courts  is  in  such  cases  assimilated  to  that  of  the  common 
law,  and  is  not  controlled  by  state  statutes,  a  demand  of  the  re- 
spondent and  a  refusal  must  be  shown,  or  circumstances  which 
will  dispense  with  the  demand.  When  a  demand  is  made  it 
should  be  upon  the  corporation,  or  the  particular  officers  whose 
duty  it  is,  and  who  have  the  legal  power  to  comply  therewith, 
and  the  demand  should  be  for  the  performance  of  the  exact 
duty  due  to  the  creditor,  as,  for  example,  to  levy  and  collect 
the  necessary  tax.  It  is  probable  that  an  execution  issued, 
and  a  demand  upon  the  proper  officers  thereunder  for  pay- 
ment, would  ordinarily  be  treated  as  a  demand  to  levy  a  tax, 
as  it  would  then,  we  think,  become  the  duty  of  the  officers  to 
levy  the  proper  tax.  At  all  events,  such  an  effect  is  in  prac- 
tice usually  ascribed  to  an  execution.  The  prudent  and  very 
cautious  practitioner  would  accompany  the  writ  of  execution 
with  a  specific  written  demand  to  levy  and  collect  the  tax,  and 
have  it  served  at  the  same  time  with  the  writ  of  mandamus, 
the  service  whereof  should  be  upon  the  officers  upon  whom  the 
legal  duty  rests  to  do  the  act  demanded.' 

It  must  be  considered  as  settled  that  the  circuit  courts  of  the 
United  States  are  not  authorized  to  issue  writs  of  mandamus, 
as  an  original  proceeding,  nor  at  all  except  when  necessary  to 
the  exercise  of  their  respective  jurisdiction.^ 

The  writ  of  mandamus  may  be  used  for  the  purpose  of  en- 
forcing a  judgment  rendered  by  the  circuit  court,  where  its 
use  by  the  state  court  for  that  purpose  is  sanctioned  by  the 

■Heine  v.  The  Levee  Comrs.,  19    13  Wall.  244;   Davenport  v.  County 
Wall.  655 ;   Town  of   Queensbury  v.    of  Dodge,  105  U.  S.  237. 
Culver,  19  Wall .  83 ;  Bath  Co.  v.  Amy,        "  Bath  Co.  r.  Amy,  13  Wall.  244. 
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state  laws,  but  in  such  cases  it  is  used  as  a  process  for  the 
enforcement  of  judgments,  and  not  as  an  original  proceed- 
ing. In  the  thirteenth  section  of  the  judiciary  act,  the  su- 
preme court  of  the  United  States  is  clothed  with  power  to  issue 
"writs  of  mandamus  in  cases  warranted  by  the  processes  and 
usages  of  law  to  any  courts  appointed  or  persons  holding  office 
under  the  authority  of  the  United  States.'" 

This  express  authority  to  issue  writs  of  mandamus  to  na- 
tional courts  and  officers  has  always  been  held  to  exclude  au- 
thority to  issue  these  writs  to  state  courts  and  officers.^ 

The  only  exception  is  that  just  adverted  to,  where  they  have 
been  issued  as  process  to  enforce  judgment.  The  fourteenth 
section  of  the  judiciary  act  clothes  all  the  courts  of  the  United 
States  with  power  to  issue  certain  specific  writs,  and  other  writs 
which  may  be  necessary  for  the  exercise  of  their  respective 
jurisdictions.  Of  course,  circuit  courts  may  issue  writs  of 
mandamus  when  necessary  to  the  exercise  of  their  jurisdic- 
tion, said  Chief  Justice  Waite,  but  they  have  no  authority  to 
issue  it  as  an  original  writ  in  any  case.' 

§  458.  The  doctrine  of  the  supreme  court  in  the  Boutwell 
case. — The  doctrine  laid  down  by  the  supreme  court  in  this 
case  is  that  the  office  of  a  writ  of  mandamus  against  an  officer 
is,  to  compel  the  performance  of  a  personal  duty  resting  upon 
the  person  to  whom  the  writ  is  sent.  That  duty  may  have 
originated  in  one  way  or  another.  It  may,  as  alleged  in  this 
case,  said  Mr.  Justice  Strong,  have  arisen  from  the  acceptance 
of  an  office  which  has  imposed  the  duty  upon  its  incumbent. 
But  no  matter  out  of  what  fact  or  relations  the  duty  has  grown, 
what  the  law  regards  and  what  it  seeks  to  enforce  by  a  writ  of 
mandamus  is  the  personal  obligation  of  the  individual  to  whom 

'1  Stat,  at  Large,  81.  Dillon    224;   State  v.  City  of  Daven- 

'  Riggs  V.  Johnson  Co.,  6  Wall.  166.  port,  12  Iowa  235;  Brown  v.  Crego,  32 

'Graham  v.  Norton,  15  Wall.  427;  Iowa  498;  Stevenson  «.  The  District, 

Eiggs  V.  Johnson  Co.,  6  Wall.  166;  etc.,  35  Iowa  482;  State  i).  Milwaukee, 

United  States  v.  Council  of  Keokuk,  6  20  Wis.  87 ;  Shinbone  v.  Randolph  Co., 

Wall.  514;   Mayor  i;.   Lord,  9   Wall.  56  Ala.  183;  Commonwealth u.Comrs., 

409;  Clews  D.  County  of  Lee,  2  Woods  37  Pa.    St.    277;   Commonwealth    v. 

474 ;  Hawley  v.  Fairbanks,  108  U.  S.  Pittsburg,   34    Pa.   St.  496 ;    State   v. 

543;  United  States    v.   Silverman,   4  Comrs.  of  Clinton  Co.,  6  Ohio  St.  280. 
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it  addresses  the  writ.  If  he  be  an  officer,  and  the  duty  be  an 
official  one  still  the  writ  is  aimed  exclusively  against  him  as  a 
person,  and  he  only  can  be  punished  for  disobedience.  The 
writ  does  not  reach  the  office.  It  can  not  be  directed  to  it.  It 
is,  therefore,  in  substance,  a  personal  action,  and  it  rests  upon 
the  averred  and  assumed  fact  that  the  defendant  has  neglected 
or  refused  to  perform  a  personal  duty,  to  the  performance  of 
which,  by  him,  the  relator  has  a  clear  right.  Hence  it  is  an 
imperative  rule  that  previous  to  making  application  for  a  writ 
to  command  the  performance  of  any  particular  act,  an  express 
and  distinct  demand  or  request  to  perform  it  must  have  been 
made  by  the  relator  or  prosecutor  upon  the  defendant,  and  it 
must  appear  that  he  refused  to  comply  with  such  demand, 
either  in  direct  terms  or  by  conduct  from  which  a  refusal  can  be 
conclusively  inferred.  Thus,  it  is  a  personal  default  of  the 
defendant  that  warrants  impetration  of  the  writ,  and  if  a  per- 
emptory writ  of  mandamus  be  awarded,  the  costs  must  fall 
upon  the  defendant. 

It  necessarily  follows  from  this,  that  on  the  death  or  retire- 
ment from  office  of  the  original  defendant,  the  writ  must  abate 
in  the  absence  of  any  statutory  provision  to  the  contrary. 
When  the  personal  duty  exists  only  so  long  as  the  office  is  held, 
the  court  can  not  compel  the  defendant  to  perform  it  after  his 
power  to  perform  has  ceased.  And  if  a  successor  in  office  be 
substituted,  he  may  be  mulcted  in  costs  for  the  fault  of  his 
predecessor,  without  any  delinquency  of  his  own.  Besides, 
were  a  demand  made  upon  him,  he  might  discharge  the  duty 
and  render  the  interposition  of  the  court  unnecessary.  At  all 
events  he  is  not  a  privity  with  his  predecessor,  much  less  is  he 
his  predecessor's  personal  representative.  As  might  be  ex- 
pected, therefore,  we  find  no  case  in  which  such  a  substitution 
as  is  asked  for  now  has  ever  been  allowed  in  the  absence  of 
some  statute  authorizing  it.' 

§  459.  The  doctrine  in  Boutwell's  case  not  applicable  to  cor- 
porate duties. — The  doctrine  laid  down  in  the  Boutwell  case  by 

'United  States  ».  Boutwell,  17  Wall.  604;  The  Secretary  v.  McGar- 
rahan,   9  Wall.  298. 
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the  supreme  court  of  the  United  States  that  a  writ  of  manda- 
mus directed  to  a  public  ofi&cer  abates  on  his  death  or  resigna- 
tion, if  there  be  no  statute  to  rebut  that  intention,  does  not 
apply  to  the  case  of  duties  devolved  by  law  upon  officers  of  a 
municipal  or  public  corporation  in  the  exercise  of  their  corpo- 
rate duties.  Thus  it  does  not  apply  where  municipalities 
sought  to  evade  their  duties  toward  their  creditors  by  encour- 
aging and  accepting  the  resignations  of  the  ofiBcers  to  whom 
the  writs  of  mandamus  were  directed  or  upon  whom  they  were 
served,  so  that  the  particular  officers  upon  whom  the  alterna- 
tive writ  was  served  would  not  be  in  office  when  the  peremp- 
tory writ  was  applied  for,  or  the  officer  to  whom  the  peremp- 
tory writ  was  directed  would  resign  before  the  writ  could  be 
served,  or  after  the  service  and  before  the  time  fixed  for  the 
performance  of  the  command,  and  the  successor  would  claim 
that  he  would  not  be  held  liable,  as  for  contempt  or  otherwise 
for  the  default  of  his  predecessor. 

The  supreme  court  of  the  United  States  distinguished  this 
class  of  cases  from  the  principle  enunciated  in  the  Boutwell 
case  and  held  that  where  the  duty  was  to  be  performed  by  the 
corporation,  the  writ  may  be  directed  to  the  corporation  in  its 
corporate  name,  or  to  the  proper  officers  in  their  corporate  ca- 
pacity in  their  official  style  without  naming  them,  and  that 
when  it  is  once  duly  served  its  power  remains,  notwithstand- 
ing changes  in  the  officers  by  death,  resignation  or  otherwise, 
until  the  duty  which  is  commanded  is  performed,  and  that  the 
officers  in  existence  at  the  time  that  the  act  is  to  be  performed 
will  be  the  parties  to  whom  the  court  will  look  for  the  perform- 
ance of  what  is  demanded.  As  the  corporation  can  not  die  or 
retire  from  the  office  it  holds,  the  writ  can  not  abate  as  it  did 
in  the  Boutwell  case.' 

§  460.  The  effect  of  the  resignation  of  public  officers  to 
avoid  payment  of  judgment. — By  the  common  law,  as  well  as 
by  the  statutes  of  the  United  States,  when  the  term  of  office  to 
which  one  is  elected  expires,  his  power  to  perform  its  duties 

'  Commissioners  v.  Sellew,  99  U.  S.  enberg  County  Court,  120  U.  S.  354, 
624.    See,  also,  Meriwether  v.  Muhl-    7  Sup.  Ct.  E. 
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ceases.  For  example,  the  term  of  office  of  the  district  attorney 
of  the  United  States,  for  a  particular  state,  is  fixed  by  statute 
at  four  years.  When  this  four  years  expires,  his  right  or 
power  to  perform  the  duties  of  the  office  is  at  an  end,  as  com- 
pletely as  if  he  had  never  held  the  office.' 

So,  a  judge  of  the  court  of  appeals'  of  the  state  of  New  York, 
or  a  justice  of  the  supreme  court,  is  elected  for  a  term  of  four- 
teen years,  and  takes  his  seat  on  the  first  day  of  January  fol- 
lowing his  election.  When  the  fourteenth  January  thereafter 
is  reached,  he  ceases  to  be  a  judicial  officer,  and  can  perform 
no  one  duty  pertaining  to  the  office.  Whether  a  successor  has 
been  elected,  or  whether  he  has  qualified,  does  not  enter  into 
the  question." 

This  is  the  general  rule.  But  where  a  statute  in  relation  to 
a  public  or  municipal  officer  provides .  that  such  officer  shall 
continue  in  office  until  his  successor  is  qualified,  a  resignation 
made  in  order  to  avoid  auditing  or  paying  a  judgment  against 
the  municipality  is  not  a  sufficient  return  to  an  alternative 
mandamus  to  compel  such  officers  to  make  such  audit  and 
payment. 

§  461.  The  same  subject — Illustrations. — ^Thus  the  consti- 
tution of  Illinois  contains  a  provision  that,  "town  officers,  ex- 
cept as  otherwise  provided,  shall  hold  office  for  one  year,  and 
until  others  are  elected  or  appointed  in  their  places  and  are 
qualified."  The  supreme  court  of  the  United  States,  in. con- 
struing this  provision  of  the  Illinois  constitution,  held  that  a 
resignation  does  not  relieve  a  supervisor  or  town  clerk  from 
the  responsibilities  of  his  office,  until  a  successor  is  appointed. 
Mr.  Justice  Hunt,  in  delivering  the  opinion  of  the  court,  said : 
"The  provision,  as  to  these  officers  and  as  to  the  town  officers, 
are  parts  of  the  system.  The  resignations  may  be  made  to  and 
accepted  by  the  officers  named  ;  but  to  become  perfect,  they 
depend  upon  and  must  be  followed  by  an  additional  fact,  to 
wit:  the  appointment  of  a  successor,  and  his  qualification. 
It  is  said  in  the  statute  that  the  resignation  may  thus  be  ac- 

'United  States  Revised  Stat.,  §  769.    599;  People  v.  Tileman,   8  Abb.  Pr. 
2  Badger  v.  United  States,  93  U.  S.    359,  30  Barb.  198. 
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cepted,  it  is  like  to  the  expiration  of  the  term  of  office.  In  form 
the  office  is  thereby  ended,  but  to  make  it  effectual  it  must  be 
followed  by  the  qualification  of  a  successor.'" 

Judge  Blodgett,  in  the  court  below,  in  considering  this 
question  enunciated  the  same  doctrine  ;  that  is,  that  a  resig- 
nation does  not  relieve  a  supervisor  or  town  clerk  from  the 
responsibilities  of  his  office  until  his  successor  is  appointed.* 

In  New  York  it  was  held  that  when  a  person  sets  up  a  title 
to  property  by  virtue  of  an  office,  and  comes  into  court  to  re- 
cover it,  he  must  show  an  unquestionable  right.  It  is  not  enough 
that  he  is  an  officer  de  facto,  that  he  merely  acts  in  the  office  ; 
but  he  must  be  an  officer  de  jure,  and  have  a  right  to  act.  So, 
we  think,  where  a  person,-  being  in  an  office,  seeks  to  prevent 
the  performance  of  its  duties  to  a  creditor  of  the  town,  by  a 
hasty  resignation,  he  must  see  that  he  resigns  de  facto,  not 
only,  but  de  jure  ;  that  he  resigns  his  office,  not  only,  but  that 
a  successor  is  appointed.  An  attempt  to  create  a  vacancy  at  a 
time  when  such  action  is  fatal  to  the  creditor  will  not  be  helped 
out  by  the  aid  of  the  courts.' 

§  462.  The  doctrine  in  Michigan. — The  statute  of  Michigan 
prescribes  as  to  the  term  of  office  of  township  officers,  except 
justices,  commissioners  of  highways  and  school  inspectors, 
that  each  shall  hold  his  office  for  one  year,  and  until  his  suc- 
cessor shall  be  elected  and  qualified. 

The  statute  also  provides  that  "  every  office  shall  become 
vacant  on  the  happening  of  either  of  the  following  events  be- 
fore the  expiration  of  the  term  of  such  office  : 

"First,  the  death  of  the  incumbent. 

"Second,  his  resignation. 

"Third,  his  removal  from  office,"  etc. 

But  it  is  nowhere  declared  in  the  language  of  the  statute 
when  a  resignation  shall  become  complete.  This  is  left  to  be 
determined  upon  general   principles.      And   in   view  of   the 

'  Badger  ».  United  States,  93  U.S.        'People    ».  Hopson,   1    Den.  574; 
599.  People  v.  Nostrand,  46  N.  Y.  375. 

^United  States  v.  Badger,  6  Bissell 
308. 
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manifest  spirit  and  intent  of  the  laws  above  cited,  it  seems  to 
us,  says  Mr.  Justice  Bradley,  that  the  common  law  require- 
ment, namely,  that  a  resignation  must  be  accepted  before  it 
can  be  regarded  as  complete,  was  not  intended  to  be  abrogated. 
To  hold  it  to  be  abrogated  would  enable  every  office-holder  to 
throw  off  his  official  character  at  will,  and  leave  the  com- 
munity unprotected.  We  do  not  think  that  this  was  the  intent 
of  the  law. 

A  municipal  officer,  therefore,  who  tenders  his  resignation, 
does  not  cease  to  be  such  officer,  until  his  resignation  has  been 
accepted.  And  a  return  to  a  mandamus  requiring  a  supervisor 
of  a  municipality  to  take  proper  steps  to  levy  a  tax  to  pay  a 
judgment  against  a  municipality,  that  he  had  delivered  to  and 
filed  with  the  clerk  his  resignation  of  such  office  of  supervisor, 
did  not  sufficiently  show  that  the  defendant  had  ceased  to  be  a 
supervisor  of  the  municipality.' 

§  463.  The  Michigan  doctrine  qualified. — The  doctrine  stated 
in  the  preceding  section  has  been  qualified  by  the  supreme 
court  in  cases  where,  by  statute,  an  officer  has  the  right  to  re- 
sign at  will,  and  the  statute  provides  that  the  resignation  shall 
take  effect  as  soon  as  it  is  filed  with  the  proper  officer  of  the 
municipality.  Thus,  under  the  statute  of  Wisconsin,  service  of 
process  upon  cities  must  be  made  "by  delivering  a  copy  there- 
of to  the  mayor  and  city  clerk."  The  charter  of  the  city  of 
Watertown  required  service  of  summons  to  be  on  the  mayor  of 
the  city.  It  appeared  that  in  an  action  upon  a  debt,  and  when 
the  summons  against  the  city  was  issued,  there  was  no  mayor 
or  acting  mayor  of  the  city,  his  resignation  having  taken  effect. 
Service  of  summons  was  made  upon  the  last  mayor,  the  city 
clerk,  the  city  attorney,  and  the  last  presiding  officer  of  the 
board  of  street  commissioners,  the  return  reciting  that  the  of- 
fice of  mayor  was  vacant  and  that  there  was  no  president  of 
the  common  council  or  presiding  officer  thereof  in  office.  The 
supreme  court  of  the  United  States  held  that  where  the  charter 
of  a  city  required  service  of  summons  to  be  on  the  mayor  of 
the  city,  and  there  was  no  mayor  in  office,  service  on  the  last 

'EdwardB  v.  United  States,  103  U.  S.  471. 
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mayor,  who  has  resigned  and  whose  resignation  has  taken  ef- 
fect, is  not  sufficient.  And  a  charter  of  a  city  which  provides 
that  its  ofi&cers  shall  hold  their  offices  until  their  successors  are 
elected  and  qualified,  does  not  apply  in  case  of  resignation, 
especially  where  the  law  applicable  to  the  city  provides  for 
their  resignation.  Where  a  particular  method  of  serving  proc- 
ess is  pointed  out  by  statute,  that  method  must  be  followed  ; 
and  this  rule  is  especially  exacting  in  reference  to  corpora- 
tions, and  where  the  statute  designates  a  particular  officer  upon 
whom  process  may  be  served,  no  other  officer  or  person  can  be 
substituted.' 

§  464.  Limitations  upon  the  power  to  compel  the  levy  of 
taxes  to  pay  bonded  indebtedness. — Where  a  bonded  indebted- 
ness was  authorized,  and  the  power  of  taxation  for  its  payment 
was  limited,  by  the  act  itself  and  the  general  statutes  in  force 
at  the  time,  to  the  special  tax  designated  in  the  act,  and  such 
other  taxes  applicable  to  the  subject  as  then  were  or  might 
thereafter,  by  general  or  special  acts,  be  permitted,  no  con- 
tract was  impaired  by  taking  away  a  power  which  was  in  force 
when  the  bonds  were  issued.  Every  purchaser  of  municipal 
bonds  is  chargeable  with  notice  of  the  statute  under  which  the 
bonds  were  issued.  If  the  statute  gives  no  power  to  make  the 
bonds,  the  municipality  is  not  bound.  So,  too,  if  the  munici- 
pality has  no  power,  either  by  express  grant  or  by  implication, 
to  raise  money  by  taxation  to  pay  bonds,  the  holder  can  not  re- 
quire the  municipal  authorities  to  levy  a  tax  for  that  purpose. 
The  courts  have  no  power  by  mandamus  to  compel  a  munici- 
pal corporation  to  levy  a  tax  which  the  law  does  not  authorize. 
The  court  can  not  create  new  rights  or  confer  new  powers.  All 
it  can  do  is  to  bring  existing  powers  into  operation.^ 

But  the  supreme  court  of  the  United  States  has  held  that, 
when  in  order  to  construct  a  public  work,  a  municipal  corpo- 
ration has  been  vested  with  authority  to  borrow  money  or  in- 

'Amy  V.  Watertown,  130  IT.  S.  301 ;     103  TJ.  S.  471 ;  Badger  v.  United  States, 
Salamanca  Township  v.  Wilson,  109    93  U.  S.  599. 

U.S.  627;   Edwards  ».  United  States,        ^  United  States  ».  County  of  Macon, 

99  U.  S.  582. 
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cur  obligation  it  has  the  power  to  levy  a  tax  for  its  payment, 
without  any  special  mention  that  such  power  has  been  granted. 
The  power  of  taxation  belongs  exclusively  to  the  legislative 
branch  of  the  government,  but  may  be  delegated  by  the  legis- 
lature to  municipal  corporations.  And  when  a  municipal  cor- 
poration is  created,  the  power  of  taxation  is  vested  in  it  as  an 
essential  attribute,  for  all  the  purposes  of  its  existence,  unless 
its  exercise  be  in  express  terms  prohibited.' 

But  the  limit  on  taxation  imposed  by  a  city's  charter  can  not 
be  made  to  apply  to  an  indebtedness  created  prior  to  its  pas- 
sage, when  accompanied  with  power  in  the  city,  at  the  time  it 
was  created,  to  impose  taxation,  sufficient  to  discharge  it.^ 

§  465.  Remedy  of  bondholder  to  enforce  the  collection  of 
taxes  to  pay  judgment  in  the  federal  courts. — Where  municipal 
authorities  have  refused  to  levy  a  tax  to  pay  a  judgment  against 
a  municipality,  the  appropriate  remedy  is  by  a  writ  of  manda- 
mus. There  is  no  authority  in  such  cases  for  the  substitution 
of  a  bill  in  equity  and  injunction  for  the  writ  of  mandamus.' 

In  a  later  case  the  court  reasserted  the  doctrine  that  the  ap- 
propriate remedy  of  a  creditor  is  the  writ  of  mandamus  ;  and 
declared  that  in  legal  contemplation,  judged  by  its  nature  and 
ordinary  results,  and  not  by  its  failure  in  exceptional  cases,  it 
afforded  an  adequate  remedy,  and  that  the  difficulty  of  its  ex- 
ecution in  a  particular  instance  afforded  no  sufficient  ground 
for  equitable  jurisdiction.  Where  the  writ  of  mandamus  is  un- 
availing the  court  has  no  authority  to  appoint  its  own  officers 
toexecute  the  duty  of  levying  a  tax  when  it  is  neglected  by  the 
municipal  authorities.  And  a  debt  against  the  municipality 
can  not  be  collected  by  a  remedy  which  is  in  direct  violation  of 
the  statute  when  the  debt  was  incurred  and  made  known  to  the 
creditor  with  the  same  solemnity  as  the  statute  which  gave 
power  to  contract  the  debt.  A  court  of  equity  can  not,  by 
avowing  that  there  is  a  right  but  no  remedy  known  to   the 

■  United  States  o.  New  Orleans,  98       '  Quincy  v.  Jackson,  113  U.  S.  332. 
U.  S.  381 ;    Ralls  Co.  Ct.  v.  United       '  Walkley  v.  City  of  Muscatine,  6 
States,  105  U.  S.  733.  Wall.  481. 
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law,  create  a  remedy  in  violation  of  law,  or  without  the  author- 
ity of  law.' 

The  proposition  that  the  levy  and  collection  of  taxes,  though 
they  are  to  be  raised  for  the  satisfaction  of  judgments  against 
municipalities,  was  not  within  the  jurisdiction  of  a  court  of 
equity  was  reviewed  and  fully  considered  in  an  able  opinion 
by  Mr.  Justice  Miller  in  the  case  of  Thompson  v.  Allen  County. 

In  this  case  the  court  held  that  the  fact  that  the  remedy  at 
law  by  a  mandamus  had  proved  ineffectual  and  that  no  ofiBcers 
could  be  found  to  perform  the  duty  of  levying  and  collecting 
the  taxes,  was  not  sufficient  ground  of  equity  jurisdiction.  The 
principle  was  the  same  where  the  proper  officers  of  the  munici- 
pality had  levied  the  tax  and  no  one  could  be  found  to  accept 
the  office  of  collector  of  taxes.  This  gave  no  jurisdiction  to  a 
court  of  equity  to  fill  that  office  or  to  appoint  a  receiver  to  per- 
form its  functions.  The  inadequacy  of  the  remedy  at  law, 
which  sometimes  justifies  the  interference  of  a  court  of  equity, 
does  not  consist  merely  in  its  failure  to  produce  the  money,  a 
misfortune  often  attendant  upon  all  remedies,  but  that  in  its 
nature  or  character  it  is  not  fitted  or  adapted  to  the  end  in 
view  ;  for  in  this  sense,  the  remedy  at  law  is  adequate,  as 
much  so,  at  least,  as  any  remedy  which  chancery  can  give.* 

A  proceeding  by  mandamus  to  compel  the  levy  of  a  tax  to 
pay  a  judgment  is  in  the  nature  of  an  execution.  The  rights  of 
the  parties  to  the  judgment,  in  respect  of  its  subject-matter, 
were  fixed  by  its  being  rendered.' 

§  466.  A  jadgment  creditor  is  not  entitled  to  mandamus  to 
compel  the  levy  or  collection  of  tax  to  pay  bonds  under  an  ab- 
rogated statute. — It  is  a  well  settled  doctrine  in  the  supreme 
court  of  the  United  States  that  mandamus  lies  to  compel  a  par- 
ty to  do  that  which  it  is  his  duty  to  do  without  it.  It  confers 
no  new  authority,  and  the  party  to  be  coerced  must  have  the 

'Eees    V.  City    of    Watertown,   19  phis,  5  Fed.  E.  860;  2  Elliott  E.  R., 

Wall.  107;  Heine  ».  Levee  Comrs.,  19  §918;  Supervisor  v.  Eogers,  7  Wall. 

Wall.  655 ;  Board  of  Comrs.  v.  King,  175. 

67  Fed.  E.  202,  205.  'Chanute  City  v.  Trader,  132  U.  S. 

''Thiompson  v.  Allen  Co.,  115  TT.  S.  210. 
550.    But  see  Garrett  v.  City  of  Mem- 
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power  to  perform  the  act.  Thus  the  city  of  Brownsville 
issued  bonds,  under  an  act  of  the  legislature  of  February 
8, 1870,  for  the  purpose  of  paying  for  stock  in  aid  of  a  railroad. 
The  power  and  authority  to  issue  the  bonds  and  levy  a  tax  to 
pay  interest  thereon,  upon  which  the  relator's  suit  was  founded, 
was  given  to  the  city  by  the  act  of  February  8,  1870,  by  the 
legislature  of  Tennessee,  but  before  the  contract  was  completed 
or  the  election  under  the  act  of  1870,  held  by  Brownsville,  or 
the  bonds  issued,  the  act  of  1870  was  repealed  and  abrogated 
by  the  constitution  of  the  state  of  Tennessee,  which  went  into 
effect  May  5,  1870.  A  bondholder  had  recovered  judgment 
on  such  bonds,  and  in  1886,  sought  to  enforce  the  levy  and 
collection  of  a  tax  under  the  act  of  1870  to  pay  the  judgment. 
The  circuit  court  of  the  United  States  for  the  western  district 
of  Tennessee  held  that,  although  the  act  of  February  28,  1870, 
was  abrogated  by  the  state  constitution  and  the  bonds  were 
therefore  void,  yet  judgment  upon  the  coupons  conclusively 
established  the  validity  of  the  bonds.  And  so,  also,  the  valid- 
ity of  the  legislature  giving  the  remedy  by  a  levy  of  taxes  for 
their  payment.  The  case  was  appealed  to  the  supreme  court 
of  the  United  States  and  the  judgment  of  the  circuit  court  was 
reversed  on  the  ground  that  the  judgment  upon  the  coupons 
did  not  estop  the  municipality  from  showing  that  it  had  no 
legal  power  to  levy  the  tax  by  reason  of  the  abrogation  of  the 
act  of  1870,  under  which  the  bonds  were  issued,  and  which 
was  the  only  source  of  authority  to  levy  tax  for  their  payment. 
Chief-Justice  Fuller,  speaking  for  the  court,  said:  "But  in 
the  case  at  bar  it  appeared  from  the  judgment  records,  or  if 
not,  from  relator's  petition,  that  the  bonds  were  issued  under 
an  abrogated  statute,  and  were  consequently  void,  and  that 
the  respondents  possessed  no  power  to  tax  to  pay  them,  be- 
cause that  power  was  given  only  by  the  statute  which  had  so 
ceased  to  exist.  The  power  invoked  is  not  the  power  to  tax  to 
pay  judgments,  but  the  power  to  tax  to  pay  bonds,  considered 
as  distinct  and  independent/  and  therefore,  when  the  relator  is 
obliged  to  go  behind  his  judgment  as  money  judgments  merely 
to  obtain  the  remedy  pertaining  to  the  bonds,  the  court  can  not 
decline  to  take  cognizance  of  the  fact  that  the  bonds  are  utterly 
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void,  and  that  no  such  remedy  exists.  Res  adjudicata  may  ren- 
der straight  that  which  is  crooked,  and  black  that  which  is 
white.  Facit  ex  curvo  rectum  ex  albo  nigrum}  But  where 
application  is  made  to  collect  judgments  by  process  not  con- 
tained in  themselves,  and  requiring,  to  be  sustained,  refer- 
ence to  the  alleged  cause  of  action  upon  which  they  are 
founded,  the  aid  of  the  court  should  not  be  granted  when 
upon  the  face  of  the  record  it  appears,  not  that  mere  error 
supervened  in  the  rendition  of  such  judgments,  but  that 
they  rest  upon  no  cause  of  action  whatever."  ^ 

§  467.  When  mandamus  will  not  lie  to  apportion  or  deter- 
mine the  equities  between  bondholders. — When  a  court  refuses 
to  levy  a  tax  required  by  law  to  be  levied  for  the  payment  of 
bonds,  mandamus  will  lie  to  compel  such  levy.  But  where 
bonds  maturing  in  different  years  were  issued  for  the  improve- 
ment of  certain  lands  upon  which  they  were  made  a  lien  until 
paid,  and  the  law  required  the  court  to  levy  enough  taxes  upon 
such  lands  each  year  to  pay  the  annual  interest  on  such  bonds 
and  all  bonds  maturing  the  following  year,  allowing  at  least 
twenty-five  per  cent,  for  delinquent  taxes,  and  the  court  only 
levied  enough,  if  all  collected,  to  pay  the  interest  and  bonds, 
and  allowed  nothing  for  delinquencies,  and  delinquent  suits 
were  instituted  and  certain  tracts  sold  under  judgment,  and 
some  of  the  purchasers  were  bona  fide  holders,  it  was  held  by 
the  United  States  circuit  court  for  the  eastern  district  of  Mis- 
souri, that  the  court  can  not  attempt  in  a  mandamus  proceed- 
ing, to  apportion  or  determine  the  equities  which  exist,  and 
will  not  issue  mandamus  to  compel  the  second  levy  upon  lands 
sold  for  the  payment  of  bonds  due  before  such  sales  were  made." 

§  468.  The  distinction  between  municipal  bonds  and  war- 
rants as  to  mode  of  enforcement. — The  distinction  between 
these  two  classes  of  municipal  securities  often  becomes  impor- 
tant when  it  is  sought  to  enforce  payment  by  means  of  manda- 

'  Jeter  v.  Hewitt,  22  How.  352.  «  Shelley  v.  St.  Charles  Co.,  30  Fed. 

'  Brownsville  v.   Logue,  129  TJ.  S.    R.  603. 
498. 
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mus.  Municipal  warrants  not  being  commercial  paper,  but  be- 
ing in  the  nature  of  vouchers  to  the  creditor  of  the  municipality, 
and  in  the  form  of  warrants  or  orders  for  his  convenience, 
such  instruments  are  as  a  rule  paid  in  the  manner  provided 
by  statute  or  the  charter  of  the  municipality.  Most  of  the 
states  provide  that  such  warrants  must  be  paid  in  the  order  of 
registration.  When  the  statute  prescribes  that  they  must  be 
paid  in  that  order,  it  must  be  strictly  followed. 

Judge  Dillon,  in  considering  this  question,  says  :  "Where 
such  warrants  or  orders  have  been  issued  by  a  corporate  or 
gitasi-corporation  capable  of  being  sued  in  the  state  court,  the 
federal  courts,  so  far  as  our  observation  goes,  have  held  that 
the  non-resident  owner  thereof  may  also  sue  thereon  in  the 
federal  court,  and  by  its  judgment  establish  the  validity  on  the 
amount  of  its  debt,  and  such  judgment  may  become  the  basis 
of  an  application  made  in  due  form  for  the  writ  of  mandamus  ; 
but  the  writ,  when  so  issued,  will  only  command  the  proper 
officers  to  discharge  the  legal  duties  they  owe,  under  the  charter 
or  statute,  to  the  warrant  holder.  The  federal  courts  can  not 
overturn  or  interfere  with  the  policy  of  the  state  in  respect  to 
the  rights  or  remedies  of  this  class  of  creditors."  ' 

§  469.  Illustration. — ^Thus,  counties  in  Iowa  are  authorized 
to  issue,  for  ordinary  expenses,  orders  or  warrants,  payable  to 
bearer,  and  are  liable  to  be  sued  upon  them.  The  statute  lim- 
ited the  power  of  the  county  authorities  "for  ordinary  county 
revenues"  to  levy  each  year  of  "not  more  than  four  mills  on 
the  dollar,"  and  made  no  provision  for  the  levy  of  a 
special  tax  to  pay  the  judgments  obtained  on  such  warrants. 
Suit  was  brought  by  a  non-resident  holder  of  warrants  in  the 
circuit  court  of  the  United  States  for  the  District  of  Iowa,  and 
a  judgment  was  obtained  against  the  county.  The  judgment 
was  for  the  amount  due  upon  sundry  county  warrants,  issued 

'2  Dillon    on  Man.   Corp.,   §863;  Baker   CSty  (Ore.),  49  Pac.  R.   973; 
Jordan  c.  Case  Ck).,  3  Dillon  C.C.185.  Frankl  r.  Bailey  (Ore.),  50  Pac.  R. 
That  warrants  may  be  sued  on  and  186,  188;  City  of  Connersville  v.  Con- 
that  mandamus  is  not  the  exclusive  nersville,  etc.,  Co.,  86  Ind.  184. 
remedy,   see   Goldsmith    v.    City    of 
MuN.  Se.— 33 
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for  the  ordinary  expenditures  of  the  county.  An  execution 
having  been  awarded  upon  the  judgment  and  returned  "nulla 
bona  "  the  relator  sued  out  a  writ  of  mandamus  to  compel  the 
board  of  supervisors  of  the  county  to  levy  a  specific  tax  suffi- 
cient to  pay  the  debt,  interest  and  costs,  and  to  apply  the  same, 
when  collected,  to  the  payment.  To  this  writ  the  supervisors 
returned  in  substance,  averring  that  the  judgment  had  been 
obtained  upon  ordinary  county  warrants  issued  for  the  ordi- 
nary expenditures  of  the  county,  that  they  had  levied  a  county 
tax  for  the  current  year  at  four  mills  on  the  dollar  of  the  taxa- 
ble property  of  the  county  and  that  they  proposed  to  levy  a 
similar  tax  for  each  succeeding  year  until  the  judgment 
should  be  paid.  They  further  returned  that  they  had  no  power 
to  levy  a  tax  at  any  higher  rate.  A  general  demurrer  to  this 
return  was  then  interposed,  which  the  circuit  court  sustained, 
and  the  writ  of  mandamus  was  accordingly  awarded.  The  case 
was  appealed  to  the  supreme  court  of  the  United  States  and  the 
decision  of  the  circuit  court  was  reversed  on  the  ground  that 
mandamus  will  not  be  awarded  to  compel  county  ofiicers  of  a 
state  to  do  any  act  which  they  are  not  authorized  to  do  by  the 
laws  of  the  state  from  which  they  derive  their  powers.  And 
it  was  not  the  duty  of  the  board  of  supervisors  of  a  county  in 
the  state  of  Iowa  to  levy  a  special  tax,  in  addition  to  a  county 
tax  of  four  mills  upon  the  dollar  to  satisfy  a  judgment  re- 
covered against  the  county  for  its  ordinary  indebtedness 
under  the  statutes  of  the  state.' 

§  470.  When  mandamus  will  lie  to  compel  the  payment  of 
claims  and  warrants  against  a  municipality. — Where  a  statute 
provides  that  the  amount  due  to  jurors  and  bailiffs  shall  be 
paid  by  the  county  treasurer  upon  the  certificate  of  the  district 
or  county  court  in  which  such  services  were  rendered,  and 
where  another  statute  provides  that  such  certificates  shall  be 
transferrable  by  delivery,  it  has  been  held  that,  it  not  being 
the  duty  of  the  clerk  to  pass  upon  the  validity  of  a  transfer  by 
a  juror  or  bailiff  of  such  a  claim  against  the  county,  the  clerk 
could  not  be  compelled  by  mandamus  to  issue  to  an  assignee 

'  Supervisors  v.  United  States,  18  Wall.  71. 
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of  such  claim  the  certificate  designated  in  the  statute,  although 
evidencing  only  the  right  of  the  assignor  to  compensation.' 

A  peremptory  writ  of  mandamus  will  not  issue  to  compel  a 
board  of  town  auditors  to  audit  a  claim  of  a  commissioner  of 
highways  for  a  judgment  for  legal  services  recovered  against 
him  and  paid  by  him  in  that  capacity,  where  the  record  and 
pleadings  failed  to  show  that  the  services  in  question  were 
necessary  and  proper,  and  that  the  board  had  passed  upon  the 
same." 

So,  where  there  is  no  money  in  the  treasury  of  a  municipal 
corporation  for  the  payment  of  warrants,  a  mandamus  to  its 
governing  board  to  draw  a  warrant  upon  its  treasurer  may 
be  denied.' 

But  where  the  county  commissioners  refuse  to  pay  a  claim 
when  there  are  funds  in  the  county  treasurer  liable  thereto, 
the  remedy  is  mandamus,  and  not  by  action  for  damages 
against  them  personally.* 

A  peremptory  writ  of  mandamus  will  issue  to  compel  the 
comptroller  of  a  city  to  countersign  a  teacher's  warrant  in  pay- 
ment of  the  teacher's  services  for  the  month,  where  the  board 
of  commissioners  have  contracted  with  the  teacher  for  a  year, 
beginning  at  a  stated  period,  "provided  there  be  sufficient 
money  properly  set  apart  to  pay  for  that  period,  and  if  there 
be  not  sufficient  money  for  that  purpose,  for  such  portion  of 
that  period  as  the  money  so  set  apart  shall  be  sufficient,"  there 
being  money  in  the  treasury  of  the  city  appropriated  for  the 
payment  of  salaries  of  school  teacher s.° 

An  application  for  a  writ  of  mandamus  to  compel  the  payment 
of  county  warrants,  and  information  showing  that  the  relator 

'Pace  V.  Ortiz,  72  Tex.  437,  10  S.  also,  State  v.  Sheldon  (Neb.),  73  N. 

W.  R.  541.      See  Watkins  v.  State  W.  R.  694. 

(Ind.),  49  N.  E.  E.  169.  *  Hunter  v.  Mobley,  26  S.  Oar.  192, 

2  People  V.  Oase,  19  N.  Y.  Supp.  625.  1  S.  E.  E.  670. 

'Board  of    Improvement     u.   Mc-  ^ people  i;.  Ooffey,  131  N.  Y.  569,  35 

Manus,  54  Ark.  446 ;    People  v.  Tre-  N.  E.  R.  34,  62  Hun  86, 16  N.  Y.  Supp. 

main,'  17  How.  P.  R.  142 ;    Oommon-  501.     See,  also,  State  v.  Born  (Wis.), 

wealths.  Comrs., 6  Bin.  (Pa.)  5;  Clay  73   N.    W.   E.   105;    Manor   v.  State 

Co.  V.  McAleer,  115  U.  S.  616.     See,  149   Ind.  310,  49  N.  E.  E.  160;    Rice 

V.  Gwinn  (Idaho),  49  Pac,  E.  412. 
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has  valid  warrants  against  the  general  funds  of  the  county, 
and  that  the  treasurer  holds  funds  which  appear  to  be  appli- 
cable to  their  payment,  is  sufficient  to  require  the  treasurer  to 
show  cause  why  such  funds  should  not  be  so  applied/ 

While  the  remedy  by  mandamus  rests  largely  in  the  discre- 
tion of  the  court,  yet  the  rule  is  uniform  and  inflexible  that  the 
writ  will  not  be  granted  unless  the  relator's  right  to  it  is  clear- 
ly established.  As  a  general  rule,  mandamus  will  lie  to  com- 
pel a  county  treasurer,  or  other  public  disbursing  officer,  to 
pay  an  order  legally  drawn  upon  funds  in  his  hands,  subject 
to  the  payment  of  the  same,  and  this,  though  he  has,  through 
inadvertence  or  mistake,  paid  the  amount  to  one  not  entitled 
to  be  paid.  But  when,  by  reason  of  a  complication  of  ex- 
traneous circumstances,  not  specifically  provided  for  by  the 
statute,  a  well  founded  doubt  arises,  either  as  to  the  right  of 
the  applicant  to  receive  the  fund  or  the  duty  of  the  officer  to 
pay  it  out,  mandamus  is  not  the  proper  remedy.  The  right  in 
such  case  being  doubtful,  the  claimant  must  resort  to  some 
other  appropriate  remedy  to  determine  it.^ 

Remedies  by  Injunction. 

§  471.  Mandamus  and  injunction  distinguished. — These  are, 
in  their  nature,  different  remedies,  and  in  general  are  not  con- 
current or  interchangeable.  Mandamus  is  essentially  and  ex- 
clusively a  common  law  remedy,  and  is  unknown  to  the  equity 
practice.  But  if  this  were  otherwise,  it  seems  to  be  the  well- 
settled  doctrine  of  the  supreme  court  of  the  United  States  that 
the  circuit  courts  can  not  use  the  writ  of  mandamus  as 
an  orignal  and  independent  remedy,  but  are  limited  to  its  use 
as  a  process  in  the  enforcement  of  rights  when  jurisdiction  has 
been  already  acquired  for  other  purposes.     In  fact,  in  the  class 

1  United  States  v.  County  of  Clark,  133;  Simmons  v.  Davis,  18  E.  1.46,  25 
96  TJ.  S.  211;  Knox  County  Court  v.  Atl.  E.  691;  Frankl  u.  Bailey  (Ore.), 
United  States,  109  U.  S.  229.  50  Pac.  E.  186;  State  v.  La  Grave,  22 

2  People  V.  Johnson,  100  111.537;  Nev.  417,  41  Pac.  E.  115.  See,  gener- 
Peoplev.  Smith,  43111.  219;  People ».  ally,  Eay  v.  Wilson,  29  Fla.  342,  14 
Dulaney,  96  111.  503;  People  v.  Klok-  L.  E.  A.  773,  and  note. 

ke,  92  111.  134;  People  v.  Davis,  93  111. 


§  471  EIGHTS   AND    REMEDIES CONTINUED.  517 

of  cases  in  which  it  is  here  sought,  it  is  a  writ  in  execution 
of  the  judgment  of  the  court  already  rendered,  and  can  only- 
he  used  because  it  is  an  appropriate  process  for  that  purpose.' 

The  office  of  the  writ  of  mandamus  is  to  compel  a  corpora- 
tion or  a  public  officer  to  perform  some  particular  corporate  offi- 
cial act  or  duty  incumbent  upon  it  or  him,  which  is  impera- 
tive in  its  nature,  and  to  the  performance  of  which  the  relator 
has  a  clear  legal  right.  Mandamus,  where  it  is  the  appropri- 
ate remedy,  will  be  awarded  against  a  municipality  or  its  offi- 
cers whenever  they  refuse  or  unreasonably  neglect  to  perform 
any  duty  clearly  incumbent  upon  them  by  the  statute,  and 
where  there  is  no  ordinary  or  adequate  remedy  to  enforce  the 
right  of  the  public,  or  the  particular  legal  right  of  the  relator, 
but  there  can  be  no  jurisdiction  in  equity  to  enforce  the  pay- 
ment of  municipal  bonds,  until  the  remedy  at  law  has  been 
exhausted.^ 

A  writ  of  injunction  belongs  solely  to  a  court  of  equity,  and, 
as  a  rule,  is  issued  to  prevent  the  doing  of  some  specific  act. 
Where  the  officers  of  a  municipality  refuse  to  levy  a  tax  to  pay 
a  judgment  against  a  municipality  the  appropriate  remedy  is 
by  a  writ  of  mandamus.' 

And  where  bonds  have  been  voted  by  a  county  to  pay  for  a 
stock  of  subscription  to  a  railway  company,  the  legal  obliga- 
tion is  to  issue  the  bonds  pursuant  to  the  vote.  And  if  the 
county  ofiicials  refuse  or  neglect  to  issue  the  bonds,  the  appropri- 
ate remedy  is  by  mandamus  to  compel  the  proper  officers  of  the 
county  to  issue  the  bonds.  The  railroad  company,  or,  if  it  be 
solvent,  a  judgment  creditor  of  the  company  can  not  maintain 
a  bill  in  equity  to  compel  the  issue  and  delivery  of  the  bonds  to 
be  applied  on  the  judgment.  The  right  to  proceed  against  the 
county  is  a  purely  legal  right,  and  can  only  be  prosecuted  at 
law,  notwithstanding  the  equitable  nature  of  the  complainant's 
right  as  against  the  railroad  company.* 

'  Mclntire  v.  Wood,   7  Oranch  504 ;  ^  Heine    v.   The    Board    of   Levee 

McClung  V.  Silliman,  6  Wheat.  601 ;  Comrs.,  19  Wall.  655. 

Kendall  u.  United  States,  12  Pet.  527 ;  'Walkley  v.   City  of  Muscatine,  6 

Eiggs  V.   Johnson   Co.,  6  Wall.  166;  Wall.  481. 

Secretary  v.    McGarrahan,    9    Wall.  '  Smith  «.  Bourbon  Co.,  127   U.  S. 

298;  Bath  Co.  u.  Amy,  13  Wall.  244.  105;  Walkley  v.  Muscatine,  6  Wall. 


518  MUNICIPAL    SECURITIES.  §  472 

§  472.   Injunction, when  granted  to  restrain  issue  of  bonds. 

— Where  an  action  is  commenced  under  the  provisions  of  the 
Kansas  statutes,  to  contest  the  validity  of  an  election  held  in  a 
county  to  vote  upon  the  proposition  to  issue  the  bonds  of  the 
county  for  the  purpose  of  erecting  permanent  county  build- 
ings at  the  county  seat,  and  also  to  enjoin  the  county  commis- 
sioners from  issuing  or  negotiating  any  bonds,  the  plaintiff  is 
not  entitled,  on  filing  his  verified  petition,  as  a  matter  of  right, 
to  have  a  temporary  injunction  granted,  restraining  the  issue 
of  bonds  until  the  contest  can  be  tried  and  determined.  In 
such  a  case,  if  the  court  or  judge  to  whom  the  application  is 
made  for  the  temporary  injunction  is  satisfied  that  there  is  a 
bona  fide  controversy  over  the  question  whether  the  proposition 
to  issue  the  bonds  has  been  carried,  and  sufficient  votes  cast  in 
favor  of  the  proposition  are  seriously  challenged  to  change 
the  result,  and  upon  the  hearing  of  the  application  there  is 
great  conflict  in  the  affidavits  offered,  it  would  be  best  for  the 
court  or  judge,  as  a  general  rule,  to  grant  the  temporary  in- 
junction, so  that  the  real  facts  of  the  case  may  be  ascertained 
on  the  final  hearing,  upon  oral  or  other  competent  evidence, 
as  the  truth  of  a  petition  can  not  be  satisfactorily  determined 
upon  conflicting  affidavits  merely  ;  but  the  granting  or  refus- 
ing of  the  temporary  injunction  rests  largely  in  the  sound  ju- 
dicial discretion  of  the  court  or  judge  to  whom  the  application 
is  made.' 

§  473.  Injunction, when  not  granted  to  restrain  the  issue  of 
bonds. — A  perpetual  injunction  will  not  be  granted  on  the 
final  trial  against  a  city,  to  restrain  its  officers  from  issuing, 
selling  and  delivering  its  bonds  in  aid  of  local  improvements, 
when  there  is  an  express  finding  by  the  trial  court  that  said 

481;    Heine  «.  The  Board  of    Levee  34  Kan.  670;  Foster  i;.  Scarff,  15  Ohio 

Comrs.,  19  Wall.  655;   Eees  v.  City  St.   532;    Dishon  v.  Smith,   10  Iowa 

of   Watertown,  19  Wall.  107;    Raton  212;    People   v.   Hartwell,   12  Mich. 

Water  Works  Co.  u.  Town  of  Raton  508;    Stoddart  v.    Vanlaningham,  14 

(N.  Max.),  49  Pac.  R.  898.     But  see  Kan.  18;  Akin  v.  Davis,  14  Kan.  143; 

Massachusetts,     etc.,    Co.    v.   Town-  Conley    v.    Fleming,    14    Kan.    381; 

ship  of  Cherokee,  42  Fed.  R.  750.  Wood  v.  Millspaugh,  15  Kan.  14. 
'Johnson  v.  Comrs.  of  Wilson  Co., 
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bonds  had  been  issued,  sold  and  delivered  before  service  of  a 
temporary  restraining  order  issued  at  the  commencement  of 
the  action.' 

The  fact  that  ah  act  authorizes  the  issue  of  bonds  for  the  pur- 
pose of  supplying  municipal  corporations  and  their  citizens 
with  natural  gas  does  not  render  it  unconstitutional,  as  an  ex- 
ercise of  the  power  of  taxation  for  a  private  purpose.  Hence, 
an  injunction  will  not  lie  against  the  issuing  of  such  bonds 
on  the  ground  that  taxation  will  have  to  be  resorted  to  for 
their  payment,  when  the  act  provides  that  the  revenue  derived 
from  the  sale  of  gas  is  to  be  applied  to  the  payment  of  the  prin- 
cipal and  interest  of  said  bonds. ^ 

§  474.  Injunction  will  lie  to  restrain  a  municipality  from 
creating  a  debt  in  excess  of   the  constitutional  limit. — A 

municipality  being  indebted  to  an  amount  equal  to  two  per 
cent  of  its  taxable  property  is,  under  the  constitution  of  In- 
diana, prohibited  from  issuing  an  order  on  its  treasury  even 
for  current  expenses,  where  there  are  no  funds  in  the  treasury 
which  may  be  applied  to  its  payment,  and  may  be  enjoined 
from  issuing  such  an  order  when  one  is  about  to  be  issued  and 
no  provision  has  been  made  for  its  payment.' 

,A  tax-payer  may  maintain  a  suit  to  enjoin  the  m.unicipality 
from  issuing  bonds  in  excess  of  the  constitutional  limit,  or 
from  levying  or  collecting  a  tax  for  the  purpose  of  paying  the 
indebtedness  incurred.* 

'City  of  Alma  v.  Loehr,  42  Kan.  v.  City  of    Cedar  Falls, 27  Iowa  227; 

368;  Menard  v.  Hood,  68  111.  121.  Scott  v.  City  of  Davenport,  34  Iowa 

'  Fellows  V.  Walker,  39  Fed.  R.  651 ;  208 ;  National  State  Bank  v.  Ind.  Dist., 

Walker  v.  Cincinnati,  20  Ohio  St.  14;  39  Iowa  490;  McPherson  v.  Foster,  43 

Hamilton  Gas-Light,  etc.,  Co.  v.  City  Iowa  48 ;  Mosher  v.  Ind.  School  Dist., 

of  Hamilton,  37  Fed.  E.  832 ;  Sharpless  44  Iowa  122 ;  City  of  Council  Bluffs  v. 

V.  The  Mayor,  etc.,  21  Pst.  St.  147;  Stewart,  51  Iowa  385. 
Loan  Association  v.  Topeka,  20  Wall.        ■'Hunt  v.  Fawcett,  8  Wash.  396,  36 

655.  Pac.  R.  318 ;  Avery  v.  Job,  25  Ore.  512, 

^  Sackett  v.  City  of  New  Albany,  88  36  Pac.  R.  293 ;  Wilkinson  v.  Van  Gr- 
ind. 473 ;  City  of  Springfield  v.  Ed-  man,  70  Iowa  230 ;  Howell  v.  City  of 
wards,  84  111.  626;  Prince  v.  City  of  Peoria,  90  111.  104;  Spilman  v.  City  of 
Quincy,  105  111.  138;  Grant  v.  City  of  Parkersburg,  35  West  Va.  605,  14  S. 
Davenport,  36  Iowa  396;  French  v.  E.  R.  279. 
City  of  Burlington,42  Iowa  614 ;  Dively 
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And  it  has  been  held  in  Iowa  that  if  an  action  is  brought 
against  the  municipal  authorities  to  compel  them  to  levy  taxes 
for  the  payment  of  an  indebtedness  in  excess  of  the  constitu- 
tional limit,  a  tax-payer  has  the  right  to  intervene  and  defend 
if  the  municipal  authorities  refuse  to  set  up  a  defense.' 

Where  a  city  has  already  reached  the  limit  of  indebtedness 
prescribed  by  its  charter,  and  its  council  has  passed  an  ordi- 
nance confirming  a  contract  for  public  works,  which  may 
render  it  liable  at  any  time  for  the  payment  of  an  additional 
annual  sum  equal  to  three-fourths  of  the  limit  of  its  indebted- 
ness as  fixed  by  its  charter,  and  directing  that  warrants  shall 
be  issued  to  pay  such  sum,  an  injunction  restraining  the  city 
council  from  carrying  out  the  contract  can  not  be  considered 
as  improperly  and  prematurely  issued.* 

§  475.    When  part  of  the  debt  is  valid  and  part  invalid. — A 

tax  can  not  be  levied  to  pay  a  municipal  debt  forbidden  by  the 
constitution,  but  when  the  tax  levied  is  only  in  part  to  pay 
such  a  debt,  and  the  residue  for  a  lawful  purpose,  only  the 
illegal  part  will  be  enjoined.  The  tax  levied  within  the  limit 
of  the  lawful  power  of  the  body  imposing  it  will  be  sustained, 
when  it  can  be  separated  from  the  portion  that  is  illegal.' 

§  476.    Municipal  bonds  irregularly  issued  may  be  enjoined. 

— In  an  action  to  enjoin  the  issuing  of  certain  bonds  of  a  city, 
to  be  donated  to  a  railway  company  upon  completion  of  its 
road,  it  appeared  that  the  whole  question  had  not  been  sub- 
mitted or  adopted  for  the  payment  of  the  principal  at  any  time. 
It  was  held  by  the  supreme  court  of  Nebraska  that  the  injunc- 
tion granted  by  the  court  below  would  be  affirmed.  It  was 
thereafter  held  that  a  much  stronger  case  is  required  to  enjoin 
the  collection  of  taxes  levied  for  the  payment  of  interest  on 
municipal  bonds  issued  in  pursuance  of  apparent  authority, 
and  which  have  been  duly  registered  and  passed  into  the  hands 

•  Richards  v.  Supervisors  of   Lyon        '  Culbertson  v.  City  of  Fulton,  127 
Co.,  69  Iowa  612.  111.30. 

'  Davenport  v.  Kleinschmidt,  6  Mon. 
602,  13  Pac.  E.  249. 
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of  bona  fide  purchasers,  than  to  prevent  the  issuing  of  such 
bonds  upon  specified  grounds  which  might  invalidate  them.' 

§  477.  When  injunction  will  lie  to  restrain  the  diversion  of 
the  proceeds  of  bonds. — A  municipal  corporation,  under  an  or- 
dinance authorized  by  its  charter,  issued  some  bonds  to  pro- 
vide a  fund  for  building  a  market-house.  By  the  terms  of  the 
bonds  the  revenue  of  the  market  was  to  be  devoted  to  the  pay- 
ment of  the  interest  on  the  bonds  and  to  form  a  sinking  fund 
to  redeem  them.  After  the  issuance  of  the  bonds  the  corpora- 
tion obtained  a  new  charter,  authorized  by  which  they  devoted 
the  revenue  of  the  market  to  other  purposes  than  that  provided 
for  by  the  ordinance  authorizing  the  bonds.  A  holder  of  some 
of  these  bonds  brought  a  bill  in  equity  to  compel  specific  per- 
formance, and  asked  for  an  injunction  to  prevent  further  di- 
version of  the  market-house  revenues.  The  facts  having  been 
admitted  by  the  respondents,  an  injunction  was  allowed  as 
prayed  for.* 

§  478.   Laches  a  defense  to  an  action  on  voidable  bonds. — A 

proposition  to  issue  county  bonds  to  aid  in  the  construction  of 
a  railroad  ' '  to  issue  and  give  to  the  Lincoln  &  Northwest- 
ern Railroad  Company,  or  the  Blue  Valley  &  Northwestern 
Railway  Company,  one  hundred  thousand  dollars  of  the  coupon 
bonds  of  said  Platte  county,"  etc.,  was  submitted  to  the  voters 
of  Platte  county,  Nebraska,  and  adopted  by  the  requisite  ma- 
jority and  the  bonds  issued,  duly  certified,  and  delivered  to  the 
Lincoln  &  Northwestern  Railroad  Company,  which  built  the 
proposed  railroad.  It  was  held  that  while  the  issuing  and  de- 
livering of  bonds  voted  under  an  alternative  proposition  would 
be  enjoined  if  timely  application  was  made  for  that  purpose,. 

^  Cook  V.  City  of  Beatrice,  32  Neb.  county  may  have  the  assistance  of  a 

80.     See,  also,  Elyria  Gas,  etc.,  Co.  v.  court  of  equity  to  restrain  its  treasurer 

City  of  Elyria  (Ohio),  49  N.  E.  K.  335.  from  wrongfully  applying  funds  in  his 

'  Fazende  ».  City  of  Houston,  34  Fed.  hands  to  the  payment  of  void  bonds. 

E.  95;  Maenhaut  v.  City  of  New  Or-  Missouri  River,  etc.,  R.  Co.  v.  Miami 

leans,  2  Woods  108.     See,  also,  Blood  County,  12  Kan.  230.    See,  also,  Town- 

V.  Manchester,  etc.,  Co.  (N.  H.),  39  ship  of  Midland  v.  County  Board,  37 

Atl.  R.  335;  Chamberlain  v.   City  of  Neb.  582,  56  N.  W.  R.  317. 
Tampa  (Fla.),  23  So.  Rep.  572.     So,  a 


622  '      MUNICIPAL    SECURITIES.  §  479 

yet  as  by  the  terms  of  the  proposition  the  commissioners  were 
authorized  to  issue  and  deliver  the  bonds  to  the  one  of  the  com- 
panies named  which  should  build  the  road,  and  having  com- 
plied with  such  apparent  authority,  their  action  in  the  prem- 
ises was  voidable  and  not  void.  In  other  words,  the  bonds 
were  liable  to  be  set  aside  at  any  time  before  they  were  duly 
certified  and  had  passed  into  the  hands  of  an  innocent  pur- 
chaser for  value.  But  when  there  has  been  great  delay  in 
bringing  an  action  relief  may  be  denied  where,  had  the  appli- 
cation been  seasonably  made,  it  would  have  been  granted. 

§  479.  When  tax-payer  may  enjoin  the  issuance  of  munici- 
pal securities. — A  tax-payer  may  maintain  an  injunction  to 
prevent  the  issuance  of  corporate  bonds  without  authority. 
There  is  no  other  remedy  of  equal  power  and  efficiency.^ 

The  tax-payer  has  sufficient  interest  to  enable  him  to  main- 
tain a  suit  to  enjoin  the  municipal  authorities  from  entering 
into  a  contract  which  will  create  an  indebtedness  in  excess  of 
the  constitutional  limit.  But,  it  has  been  held,  that  in  order 
to  entitle  a  tax-payer  to  maintain  such  action,  it  must  be 
shown  that  he  would  sustain  injury  by  the  contemplated  action 
of  the  municipality.' 

An  injunction  lies  at  the  suit  of  a  tax-payer  of  the  proper 
county  to  restrain  the  issuance  by  the  county  clerk  of  a  war- 
rant on  the  county  treasurer  for  an  illegal  or  unauthorized 
purpose,  and  to  enjoin  the  payment  of  such  warrant  by  the 
county  treasurer.* 

1  North  U.Platte  Co.,  29  Neb.  447;  132  Ind.   217;  Denny  i).   Denny,   113 

JonestJ.  Hurlburt,  13Neb.  125;Spurck  Ind.  22;  Bishop?).  Moorman,  98  Ind. 

V.  L.  &  N.  W.  R.  Co.,  14  Neb.  293;  1;  Watson  v.  Sutherland,  5  Wall.  74; 

State  V.  Roggen,  22  Neb.  118;  Marsh  Elyria  Gas,  etc.,  Co.  v.  City  of  Elyria 

V.  Fulton   Co.,  10  Wall.  676;   Town-  (Ohio),  49  N.  E.  R.  335.      • 

ship  of  East  Oakland  v.  Skinner,  94  '  City  of  Springfield  v.  Edwards,  84 

U.   S.  255;  Lewis  v.  City  of  Shreve-  111.  626;    Valparaiso  v.   Gardner,  97 

port,  108  V.  S.  282 ;  Reineman  v.  C.  C.  Ind.  1. 

&B.H.R.R.  Co.,  7Neb.  310;  Hamlin  *Ackerman   v.  Thummel,   40  Neb. 

V.  Meadville,  6  Neb.  227;    Ogden  ■».  95;  Normand  v.  Board,  etc.,  of  Otoe 

County  of  Davis,  102  U.  S.  634;  Dick-  Co.,  8  Neb.  18;   Whitcomb  v.  Reed, 

inson  Co.  v.  Field,  111  U.  S.  83.  24  Neb.50;  Brownfield  v.  Houser,  30 

*Town  of  Winamac  v.  Huddleson,  Ore.  534, 49  Pac.  R.  843. 
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§  480.  When  injunction  will  not  be  maintained  by  a  private 
individual. — Where  a  private  individual  brought  an  action  in 
the  name  of  the  state  on  his  relation,  to  perpetually  enjoin  a 
canvassing  board  from  canvassing  the  election  returns  of  an 
election  held  to  authorize  a  subscription  to  the  capital  stock  of  a 
railroad  company,  and  to  issue  bonds  in  payment  therefor,  and 
such  private  individual  had  no  interest  in  the  subject-matter  of 
the  action  different  in  kind  from  that  of  the  public  in  general, 
it  was  held  that  the  action  could  not  be  maintained,  although 
the  relator  may  be  a  resident,  a  tax-payer  and  an  elector. 

It  was  further  held,  that  in  such  an  action,  where  a  tempo- 
rary injunction  had  been  granted,  the  court  did  not  err  in  dis- 
solving the  temporary  injunction  and  in  dismissing  the  action.' 

But  the  general  rule  is  that  a  resident  tax-payer,  although 
he  shows  no  special  private  interest,  may  invoke  the  interposi- 
tion of  a  court  of  equity  to  prevent  an  illegal  disposition  of  the 
moneys  of  the  municipality,  or  the  illegal  creation  of  a  debt 
which  he,  in  common  with  other  property  owners,  may  other- 
wise be  compelled  to  pay.^ 

Where  a  city,  without  authority  of  law,  caused  a  tax  to  be 
levied  and  extended  upon  the  tax  roll,  for  the  purpose  of  cre- 
ating a  fund  with  which  to  pay  certain  bonds  theretofore  issued 
and  delivered,  in  payment  for  bridges  that  had  been  built 
therein,  and  after  the  tax  roll  had  come  to  the  hands  of  the 
county  treasurer  for  the  collection  of  the  taxes,  a  number  of  tax- 
payers of  the  city  voluntarily  paid  the  illegal  tax  thus  levied, 
it  was  held  that  the  public  has  no  such  interest  in  the  money 
thus  paid  as  will  authorize  the  state  to  interfere,  and  to  main- 
tain an  action  in  the  name  of  the  state  enjoining  the  treasurer 
froni  paying  out  the  money  so  received  by  him,  and  from  dis- 
bursing it  in  accordance  with  the  will  of  those  who  paid  the 


1  States.  Board,  etc.,  ofWabaunsee  of  Tampa  (Fla.),  23  So.  R.  572;  1 

Co.,  36  Kan.  180;   Nixon    v.  School  Beach  on  Pub.  Corp.,  §§631,  682. 

District,  32  Kan.  510.  See,  also,  Wood  'City  of  Atchison  v.  State,  34  Kan. 

».  Bangs,  1  Dak.  179,  46  N.  W.  E.  586.  379;    State  v.  McLaughlin,  15  Kan. 

*Crampton  v.  Zabriskie,  101  U.  S.  228 ;  Hudson  u.Oomrs.  of  Atchison  Co., 

601 ;  Tukey  v.  City  of  Omaha  (Neb.),  12  Kan.  140;  Ewing  v.  Board,  etc.,  of 

74  N.  W.  R.  613 ;  Chamberlain  v.  City  Jefferson  City,  72  Mo.  436. 
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Remedies  in  Equity. 

§  481.  Proceedings  in  equity. — In  general  it  is  only  neces- 
sary before  proceeding  by  mandamus  that  the  amount  of  the 
demand  shall  be  conclusively  fixed  and  determined,  and  that 
it  is  the  present  duty  of  the  municipality  to  provide  for  its  pay- 
ment.' 

But  the  supreme  court  of  the  United  States  has  held  that 
equity  jurisdiction  should  not  be  exercised  to  compel  the  pay- 
ment of  a  judgment  in  favor  of  a  bondholder  which  the  writ  of 
mandamus  had  failed  to  enforce,  since  the  court  regarded  man- 
damus as  the  regular  and  appropriate  remedy.^ 

§  482.  Wlien  a  court  of  equity  has  no  jurisdiction. — There 
can  be  no  jurisdiction  in  equity  to  enforce  the  payment  of 
municipal  bonds  until  the  remedy  at  law  has  been  exhausted. 
Where  the  law  has  provided  that  a  tax  shall  be  levied  to  pay 
such  bonds,  a  mandamus  after  judgment  to  compel  the  levy  of 
the  tax,  in  the  nature  of  an  execution  or  process  to  enforce  the 
judgment,  is  the  only  remedy.  The  fact  that  this  remedy  has 
been  shown  to  be  unavailing  does  not  confer  upon  a  court  of 
equity  the  power  to  levy  and  collect  taxes  to  pay  the  debt.  The 
power  to  levy  and  collect  taxes  is  a  legislative  function  in 
this  country,  and  does  not  belong  to  a  court  of  equity,  and  can 
only  be  enforced  by  a  court  of  law.' 

§  483.  When  a  court  of  equity  has  no  jurisdiction  to  enforce 
payment  of  municipal  securities. — Where  a  contract  is  void  at 

'State  V.  City  of  New  Orleans,  34  St.  608;  Gardners).  Haney,  86  Ind.  17; 

La.   An.  477;  Nelson  v.  St.   Martina  Commonwealth  o.  City  of  Pittsburg, 

Parish,  111  U.  S.  716;  United  States  88  Pa.  St.  66. 

V.   School  District,  20  Fed.   R.   294;  ^  Walkley    v.  Muscatine,    6    Wall. 

East  St.  Louis  v.  Zebley,  110  U.  S.  481 ;  Rees  v.  City  of  Watertown,   19 

321;  Township  of  Dayton  v.  Rounds,  Wall.  107;  Heine  v.  The  Levee  Com- 

27  Mich.  82;  Wilkinson  v.  Cheatham,  missioners,  19  Wall.  655;  Barkley  v. 

43  Ga.  258 ;  People  v.  Supervisors,  10  Levee  Comrs  ,  93  U.  S.  258 ;  Thomp- 

Wend.  363;  People  v.  Supervisors,  51  son  v.  Allen  Co.,  115  U.  S.  550. 

N.  Y.  401;  Robinson  v.  Supervisors,  'Heine  ■».   The    Levee   Comrs.,  19 

43  Cal.  353;  Trustees  of  Cass  D.Dillon,  Wall.    655;    Meriwether    v.   Garrett, 

16  Ohio  St.  38;  County  Comrs. «.  King,  102  U.   S.  472;  State  ii.  McCrillus,  4 

13  Fla.  451;  State  v.  Harris,  17  Ohio  Kan.  250. 
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law  for  want  of  power  to  make  it,  a  court  of  equity  has  no  ju- 
risdiction to  enforce  such  contract,  or,  in  the  absence  of  fraud, 
accident  or  mistake,  to  so  modify  it  as  to  make  it  legal  and 
then  enforce  it.  Courts  of  equity  can  no  more  disregard  stat- 
utory and  constitutional  requirements  and  provisions  than  can 
courts  of  law.  They  are  bound  by  positive  provisions  of  a 
statute  equally  with  courts  of  law,  and  where  the  transaction 
or  the  contract  is  declared  void  because  not  in  compliance  with 
express  statutory  or  constitutional  provision,  a  court  of  equity 
can  not  interpose  to  give  validity  to  such  transaction  or  con- 
tract, or  any  part  thereof. 

Hence,  a  court  of  equity  has  no  jurisdiction  to  enforce  the 
payment  of  municipal  securities  issued  in  violation  of  an  ex- 
press constitution  or  statutory  provision.' 

§  484.  A  court  of  equity  has  no  power  to  scale  down  bonds 
issued  in  excess  of  the  constitutional  limit. — Where  municipal 
bonds  issued  in  aid  of  a  railroad  had  been  declared  void  in  a 
court  of  law  as  in  excess  of  the  constitutional  limit  of  indebted- 
ness, a  court  of  equity  has  no  power  to  scale  down  the  issue  to 
the  limit  and  enforce  it  against  the  municipality,  the  contract 
being  indivisible  and  void  in  toto,  and  there  being  no  executed 
consideration  to  support  an  implied  promise.^ 

The  case  of  Hedges  v.  Dixon  Co.  was  appealed  to  the  su- 
preme court  of  the  United  States,  and  the  judgment  of  the  cir- 
cuit court  was  aflBrmed.  The  court  held  that  the  holders  of 
bonds  issued  by  a  county  in  excess  of  its  authority  can  not,  by 
an  offer  to  surrender  and  scale  so  much  of  such  bonds  as  ex- 
ceeds the  limit  authorized,  have  relief  in  a  court  of  equity,  de- 
creeing the  residue  of  such  bonds  valid  and  enforcing  the  pay- 
ment thereof  against  the  county,  where  the  county  received  no 
part  of  the  proceeds  of  the  bonds,  but  they  were  issued  as  a 
donation  to  a  railroad  company.  And  a  provision  in  the  state 
constitution  that  a  municipal  corporation  shall  not  become  in- 
debted to  an  amount  exceeding  a  certain  per  cent,  of  its  taxa- 

'HedgesD.  Dixon  Co.,  150  U.S.  182;  ''Hedges  v.  Dixon  Co.,  37  Fed.  R. 
iEtna  Life  Ins.  Co.  v.  Middleport,  124  304;  Dixon  Co.  v.  Field,  HI  U.  S.  83; 
TJ.  S.  534.  Daviess  Co.  v.  Dickinson,  117  U.  S. 

657. 
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ble  property  forbids  implied  as  well  as  express  liability  on 
bonds  issued  contrary  to  such  provisions.  Where  the  trans- 
action or  the  contract  is  declared  void  because  not  in  compli- 
ance with  the  express  statutory  or  constitutional  provision,  a 
court  of  equity  can  not  interpose  to  give  validity  to  such  trans- 
action or  contract  or  any  part  thereof.' 

§485.  Right  of  subrogation  of  invalid  bonds  issued  in 
excliange  for  valid  warrants. — Where  municipal  bonds  were 
issued  in  exchange  for  municipal  warrants  and  were  declared 
void  because  issued  in  violation  of  law,  within  a  year  after 
the  organization  of  the  municipality,  one  who  purchased 
such  bonds  was  entitled  to  be  subrogated  to  the  rights  of  the 
holders  of  the  warrants  for  which  the  bonds  were  issued.' 

§486.  Creditor's  bill  in  an  action  on  municipal  warrants, 
when  allowed. — An  action  in  the  nature  of  a  creditor's  bill 
may  be  maintained  under  the  Kansas  code,  for  the  purpose  of 
subjecting  to  the  payment  of  a  judgment  a  county  warrant 
in  the  hands  of  a  county  clerk,  which  can  not  be  reached  by 
an  execution  or  by  ordinary  proceedings  in  aid  thereof ;  but 
before  the  judgment  creditor  can  avail  himself  of  such  a  rem- 
edy  it  must  appear  that  the  debtor  has  no  personal  or  real 
property  subject  to  levy  on  execution  sufficient  to  satisfy  the 
judgment.' 

§  487.  Remedy  to  compel  the  issue  of  municipal  bonds 
under  the  Illinois  statute. — A  court  of  chancery  has  no  juris- 
diction to  entertain  a  bill  to  compel  the  corporate  authorities 
of  a  municipality  to  issue  and  deliver  its  bonds  in  pursuance 
of  a  vote  to  aid  in  the  construction  of  a  railroad  under  the 
Illinois  statute.     The  proper  remedy  is  by  mandamus.     Such 

1  Hedges  v.  Dixon  Co.,  150  U.  S.  182.  Middleport,  124  U.  S.  634,  8  Sup.  Ct. 

'  Irvine  v.  Board  of  Oomrs..  75  Fed.  E.  625. 

R.  765;  Chapman  B.  County  of  Doug-  ^  Clark    v.  Bert,  2    Kan.   Court  of 

lass,  107  U.  S.   360;  Logan  Co.  Nat'l  App.  407;  Switzer  v.  City  of  Welling- 

Bank  v.  Townsend,  139  TJ.  S.  67;  An-  ton,  40  Kan.  250;    National  Bank  v. 

thony  V.  Jasper  Co.,  101  TJ.  S.  693;  City  of  Ottawa,  43  Kan.  294;  Ludes  b. 

Shirk  V.  Pulaski   Co.,  4  Dillon  209.  Hood,  29  Kan.  49;    Pendleton  i;.  Per- 

But  see  Aetna  Life  Insurance  Co.  v.  kins,  49  Mo.  565. 
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court  has  not  the  power  to  compel  the  performance  of  con- 
tracts for  the  payment  of  money  or  to  give  notes  or  bonds. 
Hence  a  bill  can  not  be  maintained  as  a  creditor's  bill  when 
not  framed  as  such,  nor  when  no  judgment  has  been  obtained 
and  execution  returned  nulla  bona.^ 

§  488.  Prior  adjudication,  when  a  bar  to  any  further  litiga- 
tion concerning  the  validity  of  bonds. — Where  a  bill  was  filed 
by  certain  tax-payers  of  a  corporation  on  behalf  of  themselves 
and  other  tax-payers  against  a  railway  company,  the  corpora- 
tion and  its  officers,  to  enjoin  them  from  issuing  certain  bonds 
in  aid  of  a  railway  company,  and  where  the  liability  of  the 
corporation  to  issue  such  bonds  was  adjudged  against  the  cor- 
poration, under  a  bill  denying  such  liability,  other  tax-payers 
and  citizens  of  the  corporation  will  be  concluded  by  the  de- 
cree, and  they  can  not,  by  another  bill  to  prevent  the  collec- 
tion of  a  tax  to  pay  such  bonds  when  issued,  dispute  their 
validity  upon  any  of  the  grounds  which  were  or  could  have 
been  litigated  in  the  prior  suit.  The  value  of  a  plea  of  a  former 
recovery  does  not  depend  upon  the  reasons  given  by  the  court 
for  rendering  the  judgment  or  decree.  The  principle  of  res 
adjudicata  extends  not  only  to  the  questions  of  law  and  fact 
which  were  decided  in  the  former  suit,  but  also  to  the  grounds 
of  recovery  or  defense  which,  under  the  issues,  might  have 
been,  but  were  not,  presented.^ 

§  489.  Suit  of  tax-payers  involving  validity  of  municipal 
bonds,  upon  whom  decree  binding. — Where  a  bill  was  filed  by 
certain  tax-payers  of  a  municipal  corporation  on  behalf  of  them- 
selves and  other  tax-payers,  against  a  railway  company  and 

'  Chicago,  etc.,  Railroad  Co.  v.  Town  v.  Dean,  49  Texas  243 ;  Barrett  v.  Fail- 

of  St.  Anne,  101  111.  151;  Thomas  v.  ing,  8  Ore.  152;    Freeman  on  Jndg- 

CountyofMorgan,  59111. 479;  Morgan  ments,  §275;    Davis    v.    Tallcott,   12 

Co.  V.  Thomas,  76  111.  120;  Morris  v.  N.  Y.  184;  Beloit  v.  Morgan,  7  Wall. 

Cheney,  51  111.  451.  619;    Rogers  v.  Higgins,  57  111.  244; 

2  Harmon  v.  Auditor  of  Public  Ac-  Ruegger».  Indianapolis,  etc..  Railroad 

counts,  123  111.  122 ;  State  v.  Railroad  Co.,  103  111.  449 ;  Hamilton  v.  Quimby, 

Co.,  13  So.  Car.  290;  Terry  o.  Town  46111.90;  Aurora  City  u.  West,  7  Wall, 

of  Waterbury,  35  Conn.  526;  Sabinw.  82;  McMicken  v.  Morgan,  9  La.  Ann. 

Sherman,    28    Kan.    289;     Smith    v.  208;  Preble  v.  Board  of  Supervisors, 

Swormstedt,  16  How.  288;  Girardin  8  Biss.  358. 
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the  corporate  authorities,  to  enjoin  such  corporation  and  its 
officers  from  issuing  bonds  of  the  corporation  to  the  railway 
company,  in  pursuance  of  a  vote  at  a  special  meeting,  and  the 
case  was  dismissed  on  appeal  for  want  of  equity,  the  court 
holding  that  there  was  no  sufficient  ground  shown  for  the  re- 
lief sought,  it  was  held  that  the  obligation  resting  upon  the 
corporation  to  issue  the  bonds  was  just  as  binding,  by  reason 
of  the  decision  of  the  appellate  court,  as  though  the  judgment 
had  been  rendered  in  a  mandamus  proceeding,  or  in  a  suit  on 
the  bonds.' 

§  490.  Creditor's  bill  when  two  municipal  corporations  are 
formed  out  of  one. — The  rights  of  creditors  of  the  city  of  Du- 
luth  was  under  consideration  in  an  action  brought  against  that 
city  and  the  village  of  Duluth,  to  recover  the  coupons  overdue 
upon  bonds  of  the  city  of  Duluth,  with  reference  to  the  act  of 
the  legislature  of  the  state  of  Minnesota,  by  which  the  village 
of  Duluth  was  created  out  of  a  part  of  the  territory  of  the  city 
of  Duluth,  and  the  indebtedness  of  the  city  apportioned  be- 
tween them.  It  was  held  by  the  United  States  circuit  court 
for  the  district  of  Minnesota  that  a  bill  in  equity  would  lie  by 
a  creditor  of  the  city  at  the  time  the  act  was  passed  against  the 
village,  to  enforce  the  payment  of  its  proportionate  share  of  its 
indebtedness,  that  is,  the  share  of  the  indebtedness  for  which 
each  is  liable,  being  in  the  ratio  of  taxable  property  of  one  to 
that  of  the  other  .^ 

§  491.  When  a  bill  of  interpleader  may  be  maintained  by 
municipal  officers. — A  party  filed  a  bill  of  interpleader  in 
his  official  capacity  as  judge  of  the  probate  court  of  a  county 
claiming  to  hold  as  agent  for  the  county  and  by  its  authority, 
a  certain  fund  accruing  from  taxes  levied  under  the  provisions 
of  an  act  for  the  adjustment  and  compromise  of   certain  in- 

'  Harmon  v.  Auditor  of  Public  Ac-  Treadwayv.  The  Sioux  City,  etc.,  Rail- 
counts,  123  111.  122;  Concoran  v.  way  Co.,  39 Iowa663;  States.  Eainey, 
Chesapeake  and  Ohio  Canal  Co.,  94  74  Mo.  229;  Commissioners  «.  Hinch- 
U.  S.  741;  Lewis  v.  Brown  Tp.,  109  man,  31  Kan.  729. 
U.  S.  162;  Scotland  Co.  v.  Hill,  112  "Brewis  v.  City  of  Duluth  and  Vil- 
U.  S.  183 ;  Clark  ii.  Wolf,  29  Iowa  197 ;  lage  of  Duluth,  9  Ted.  R.  747. 
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debtedness  of  certain  counties  in  the  state.  The  bill  alleged 
that  the  defendants  had  each  claimed  to  be  the  owners  of  cer- 
tain bonds  or  obligations  against  the  county  which  had  been 
filed  for  compromise  and  settlement  with  the  state  auditor, 
as  required  by  the  act,  and  that  the  money  held  by  the  com- 
plainant was  due  as  a  remaining  balance  on  such  claims.  The 
prayer  of  the  bill  was  that  the  defendants  be  required  to  inter- 
plead among  themselves  as  to  who  was  entitled  to  the  funds  in 
complainant's  hands.  A  demurrer  to  the  bill  was  sustained. 
The  court  held  that  the  bill  was  improperly  filed  in  the  name 
of  the  complainant,  whether  in  his  official  capacity,  personally 
or  as  a  mere  agent.  It  was  further  held  that  if  the  county  was 
regarded  as  the  owner  of  the  fund,  the  bill,  if  it  would  lie  at 
all,  should  have  been  brought  in  the  name  of  the  county  itself 
as  complainant,  and  not  in  the  name  of  its  agent.  The  pro- 
bate judge  is  not  made  the  custodian  of  the  fund  by  law.  He 
was  not  the  debtor  of  the  defendant  or  either  of  them.  His  in- 
terest in  the  fund  was  that  of  a  mere  naked  bailee,  or  agent 
for  a  known  and  disclosed  principal.  The  defendants  had  a 
right  to  have  the  principal  before  the  court  as  a  party  to  the 
record,  so  that  it  may  be  bound  by  the  decree  rendered  without 
resort  to  extrinsic  evidence  to  prove  that  the  agent  was  acting 
by  its  authority  in  bringing  the  suit.  Hence  a  principal  can 
not  bring  an  interpleader  in  the  agent's  name  when  the  agent 
is  the  mere  naked  custodian  of  the  disputed  funds  without  title 
or  interest  in  it.' 

§  492 .  Liability  of  municipality  for  purchase-money  expended 
upon  public  works. — The  holders  of  bonds,  and  agents  of  a  mu- 
nicipal corporation,  are  particeps  criminis  in  the  act  of  violating 
a  constitutional  prohibition  of  the  state  which  provides  that  no 
municipality  shall  become  indebted  in  any  manner  or  for  any 
purpose  beyond  a  certain  per  centum  of  the  taxable  property 
therein,  and  equity  will  no  more  raise  a  resulting  trust  in  favor 
of  the  holders  than  the  law  will  raise  an  implied  assumpsit  for 
money  had  and  received.     The  purchasers  of  bonds  issued  in 

1  Patrick  v.  Eobinson,  83  Ala.  675,  s.  c.  3  So.  E.  694. 
McN.  Se.— 34 
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excess  of  the  constitutional  limit  have  no  lien  upon  public 
works  upon  which  the  purchase-money  is  alleged  to  have  been 
expended  if  other  funds  have  also  been  expended  upon  such 
works.  Hence,  where  the  complainant  seeks  to  recover  the 
money  he  let  the  municipality  have  he  must  clearly  identify  it 
or  the  fund  or  other  property  which  represents  it  in  such  a 
manner  that  it  can  be  reclaimed  and  delivered  without  taking 
other  property  with  it,  or  injury  to  other  persons,  or  interfer- 
ing with  other  rights.  A  decree  which  does  not  attempt  to 
restore  the  specific  money  of  the  complainant,  but  which  is  for 
a  sum  equal  in  amount  to  the  bonds  and  interest,  being  a  de- 
cree to  pay  as  on  an  implied  contract,  can  not  be  sustained.' 

Other  Remedies. 

§  493.  The  general  rule — When  an  action  for  money  had  and 
received  may  be  maintained. — As  a  general  rule,  if  a  munici- 
pal corporation  has  received  money  for  an  authorized  purpose, 
derived  from  the  issue  of  voidable  bonds,  and  has  applied  the 
money  to  a  legitimate  corporate  purpose,  an  action  will  lie  as 
for  money  had  and  received,  although  the  corporation  had  de- 
fectively or  irregularly  issued  the  bonds. ^ 

§  494.  Illnstrations  of  the  rule. — ^This  question  has  been 
under  consideration  by  the  supreme  court  of  the  United  States 
in  several  important  cases.  The  first  case  involving  this  sub- 
ject is  Louisiana  v.  Wood.' 

In  this  case  the  statute  required  that  the  bonds  issued  by  a 
city  should  be  registered.  But,  in  order  to  evade  that  law  the 
ofiicers  of  the  city  who  issued  the  bonds  antedated  them,  and 
thus  the  bonds  which  were  issued  bore  a  false  date  which  ap- 
parently made  them  obligatory  and  binding  ;  they  were  sold 
by  the  city  and  purchased  by  the  holder  in  good  faith,  and  the 
money  paid  therefor  went  directly  into  the  city's  treasury. 
The  supreme  court  held  that  the  city  was  in  the  market  as  a 

>  Litchfield,  v.  Ballou,  114  IT.  S.  190.    Douglass,  107  U.  S.  348;  Hitchcock  v. 
*  Louisiana   v.    New    Orleans,    102    Galveston,  96  U.  S.  341. 
U.    S.  203 ;    Chapman  v.  County  of        '  Louisiana  v.  Wood,  102  U.  S.  294. 
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borrrower  and  received  the  money  in  that  character,  notwith- 
standing the  transaction  assumed  the  form  of  a  sale  of  her 
securities  which,  being  effectively  executed,  a  suit  could  not 
be  maintained  thereon,  but  that  the  holder  was  entitled  to 
recover  the  money  paid,  with  interest  thereon  from  the  time 
the  obligation  of  the  city  to  him  was  denied.  It  is  a  rule 
of  the  common  law  that  an  action  lies  for  money  paid  by 
a  mistake,  or  upon  a  consideration  which  happens  to  fail,  or 
for  money  got  through  imposition.' 

The  court  held  that  this  case  was  sustained  on  either  of  those 
grounds;  the  money  was  paid  for  bonds  apparently  well  execu- 
ted, which  in  fact  they  were  not  because  of  the  falsfe  date  they 
bore.  This  was  clearly  money  paid  by  mistake.  The  consid- 
eration on  which  the  payment  was  made  had  failed  because 
the  bonds  were  not  in  fact  valid  obligations  of  the  city.  And 
the  money  was  got  through  imposition  because  the  city,  with 
intent  to  deceive,  pretended  that  the  false  date  the  bonds  bore 
was  the  true  one." 

In  another  case  in  which  the  same  question  was  considered 
by  the  supreme  court,  the  bonds  were  issued  by  a  city  for  the 
purpose  of  raising  money  for  the  purposes  of  constructing  a 
high  school  building  within  her  limits.  The  bonds  were  sold 
and  the  proceeds  applied  to  that  purpose.  The  legislature  sub- 
sequently legalized  the  proceedings  of  the  city  in  the  premises, 
but  this  act  of  the  legislature  was  passed  after  the  constitution 
of  the  state  went  into  effect,  declaring  that  the  "  legislature 
shall  pass  no  special  act  conferring  corporate  powers,"  and 
that  "  no  bill  shall  contain  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title."  A  purchaser  of  the  bonds 
for  value  without  notice  of  any  infirmity  in  their  issue  brought 
suit  to  recover  the  amount  of  the  coupons  then  due  and  unpaid. 
The  supreme  court  held  that  as,  by  force  of  the  transaction,  the 
city  was  bound  to  refund  the  moneys  paid  it  in  consideration  of 
its  void  bonds,  and  as  the  act  by  confirming  them  merely 
recognized  the  existence  of  that  obligation  and  provided  a  me- 

'  Moses  V.  MacFarlan,  2  Burr.  1005.        "LQujgjana  «.  Wood,  102  U.  S.  294; 

Marsh  v.  Fulton  Co.,  10  Wall.  676. 
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dium  for  enforcing  it  according  to  the  original  intention  of  the 
parties,  no  new  corporate  powers  were  thereby  conferred.' 

In  these  cases  the  city  received  the  full  pecuniary  considera- 
tion for  the  bonds,  and  applied  the  money  for  the  very  purpose 
for  which  they  were  issued ;  and  upon  well  settled  principles  if 
the  securities  given  for  the  money  so  obtained  proved  invalid 
or  defective  for  any  reason,  there  was  a  clear  legal  as  well  as 
moral  obligation  to  refund  the  money,  which  had  been  so  ad- 
vanced to  and  received  by  the  city. 

So,  too,  it  has  been  held  that  where  a  municipal  corporation 
without  power  to  make  negotiable  obligations  sells  its  void 
bonds,  and  receives  the  money  therefor  and  applies  it  to  its  le- 
gitimate corporate  uses,  an  action  will  lie  tojrecover  the  money 
so  received  and  applied.^ 

§  495.  When  a  purchaser  can  not  maintain  an  action  for 
money  had  and  received  on  void  bonds. — The  principles  enun- 
ciated in  the  preceding  sections  do  not  apply  to  holders  of  mu- 
nicipal bonds  issued  by  a  municipality  in  excess  of  its  author- 
ity, that  is,  in  express  violation  of  some  constitutional  or 
statutory  provision.  Thus,  bonds  were  issued  by  the  city 
of  Litchfield,  under  authority  of  the  statute  of  Illinois  and  an 
ordinance  of  the  city,  for  the  construction  of  a  system  of  water- 
works for  the  use  of  the  municipality,  and  neither  the  stat- 
ute nor  the  ordinance  contained  any  reference  to  the  provisions 
of  the  constitution  prohibiting  any  municipality  from  becoming 
indebted  in  any  manner  or  for  any  purpose  exceeding  five  per 
cent,  of  the  taxable  property  therein.  The  ordinance  of  the 
city  made  no  reference  to  or  mention  of  the  indebtedness  of  the 
city,  although  at  that  time  it  exceeded  the  constitutional  limit. 
A  bona  ^de  holder  of  the  bonds  brought  suit  upon  the  unpaid 
coupons  thereto  attached,  and  it  was  held  by  the  supreme  court 
of  the  United  States  that  the  bonds  were  void.  A  suit  in 
equity  was  then  brought  to  enforce  the  payment  of  the  money 

^  Read  !).  Plattsmouth,  107  U.S.  568.        '  Gause  v.   City  of    Clarksville,    1 

Fed.  K.  353. 
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loaned  and  of  which  the  city  received  the  benefit,  but  it  was 
held  that  there  could  be  no  recovery.' 

Where  the  bonds  of  a  municipal  corporation  were  declared 
void  because  they  were  issued  under  an  act  violating  the  con- 
stitution of  the  state,  which  declares  that  the  general  assembly 
shall  not  authorize  any  municipal  corporation  to  loan  its  credit 
to  any  corporiation  unless  two-thirds  of  the  qualified  voters  as- 
sent thereto,  it  was  held  that  a  purchaser  could  not  maintain 
an  action  for  money  had  and  received  to  recover  the  amount 
paid  to  the  municipality  for  such  bonds.  As  the  municipality 
had  no  power  to  create  the  debt,  no  implied  promise  could 
arise  for  its  payment,  notwithstanding  the  general  statute  of 
the  state  gave  the  board  of  trustees  power  "  to  borrow  money 
for  the  improvement  of  the  municipality,"  the  money  having 
been  borrowed  in  violation  of  the  constitution,  and  not  for  the 
improvement  of  the  municipality,  but  to  buy  the  right  of  way 
and  depot  grounds  of  a  railroad.^ 

§  496.  Bonds  issued  for  labor — Liability  of  assignee  in  the 
absence  of  power  to  issue  commercial  paper. — Under  the  power 
vested  by  a  statute  in  a  municipal  corporation,  whereby  it  may 
contract  for  the  erection  of  public  improvements,  and  issue  its 
bonds  in  payment  for  the  work  performed,  a  bond  so  issued 
for  work  actually  done  becomes  a  voucher  or  evidence  of  in- 
debtedness to  that  extent,  and  may  be  recovered  upon  by  an 
assignee  in  good  faith,  even  though  such  corporation  had 
never  been  specifically  empowered  to  issue  negotiable  paper.' 

'  Buchanan  v.  Litchfield,  102  TJ.  S.  aldsonville,   33  La.  386 ;    Louisville, 

278,  114  U.  S.  190;  Litchfield  «.  Ballou,  etc.,  Eailroad  Co.  v.  Letson,  2  How. 

5  Sup.  Ct.  E.  820;  Hedges  v.  Dixon  497;  Mercer  Co.  v.   Hackett,  1  Wall. 

County,  150 U.  S.  182, 14  Sup.  Ct.  R.  71.  83 ;  Grand  Chute  v.  Winegar,  15  "Wall. 

2 Morton  v.  City  of  Nevada,  41  Fed.  355 ;  San  Antonio  v.  Mehaffy,  96  TJ.  S. 

E.  582;    Town    of    Hackettstown  v.  312;  Reynolds  d.  Mayor,  etc., of  City  of 

Swackhamer,  37  N.  J.  L.  191 ;  Litch-  Shreveport,  13  La.  426 ;  Wall  v.  County 

field  V.  Ballou,   114  U.  S.  190;    Bu-  of  Monroe,  103U.  S.  74;  Claiborne  Co. 

chanan  v.  Litchfield,  102  U.  S.  278;  i;.  Brooks,  111  U.  S.  400;  Mayor  u.  Eay, 

Jarrolt  v.  Moberly,  103  IT.  S.  580.  19  Wall.  468 ;  Hitchcock  v.  Galveston, 

» Dorian  v.  City  of   Shreveport,  28  96  U.  S.  341. 
Fed.  E.  287 ;  Oubre  v.  Town  of  Don- 


534  MUNICIPAL    SECURITIES.  §  497 

§  497.    When  suit  will  lie  for  money  paid  for  Toid  warrants. 

— Where  a  party  had  bought  what  she  supposed  were,  and 
what  purported  to  be,  the  warrants  of  a  certain  municipality, 
but  which  having  been  issued  by  the  municipal  authorities 
without  authority  of  law  and  hence  were  void,  and  of  no  value, 
in  an  action  to  recover  the  price  for  such  void  warrants,  it  was 
held  that  the  pretended  warrants  were  not  a  valid  considera- 
tion for  the  money  paid  therefor,  but  that  the  party  who  had 
purchased  such  void  warrants  in  good  faith  was  entitled  to 
recover  the  actual  price  paid  for  what  had  proved  to  be  void 
warrants.' 

The  principle  upon  which  this  case  was  decided  was  applied 
in  the  case  of  Young  v.  Cole." 

In  the  case  of  Young  v.  Cole  the  sale  under  consideration 
was  of  certain  Guatamala  bonds  which  had  been  repudiated  by 
the  government  of  that  state  because  they  had  not  been  stamped 
and  were  therefore  valueless,  of  which  facts  both  seller  and 
purchaser  were  at  the  time  ignorant,  and  it  was  held  that  the 
defendant  should  restore  the  price  he  had  received  for  such 
void  bonds.  In  commenting  upon  the  facts  in  that  case, 
Tindle,  C.  J.,  said  :  "  That  the  contract  was  for  real  Guatamala 
bonds,  and  the  question  was  not  one  of  warranty,  but  whether 
defendant  had  not  delivered  something  which,  though  resem- 
bling the  article  contracted  to  be  sold,  was  of  no  value." 

§  498.  Action  against  a  treasurer  for  moneys  collected  as 
taxes  to  pay  void  bonds. — A  municipal  corporation  issued 
certain  bonds  to  a  private  individual  to  aid  a  purely  private 
enterprise  and  which  were,  therefore,  wholly  ultra  vires  and 
void.  And  afterwards  the  city  council  passed  an  ordinance  pro- 
viding for  the  levy  of  taxes  to  pay  certain  coupons  on  these 
bonds  and  the  amount  of  this  levy  was  reduced  by  the  city  clerk 
without  authority  and  entered  by  him  in  a  separate  column  on 
the  county  tax-roll,  and  then  the  tax-roll  was  turned  over  to  the 
county  treasurer  and  the  county  treasurer  thereafter  at  the 
usual  time  received  from  the  tax-payers  this  tax  and  paid  it 

'  Rogers  v.  Walsh,  12  Neb.  28.  ^  Young  v.  Cole,  32  Eng.  Com.  Law, 

724;  Benjamin  on  Sales,  607. 
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over  to  the  city  treasurer.  The  city  treasurer  then  refused  to 
pay  it  over  on  demand  of  the  holders  of  the  coupons  on  the 
ground  that  they  were  void.  The  supreme  court  of  Kansas 
held  that  the  holder  could  not  maintain  an  action  against  the 
treasurer  for  the  money  thus  received,  and  for  failure  to  pay 
the  coupons  on  presentation.  The  opinion  of  the  court  was 
delivered  by  Mr.  Justice  Brewer,  and,  in  concluding  the  opin- 
ion, he  used  the  following  language:  "A  party  to  whom 
neither  the  tax-payers  nor  the  city  owes  a  dollar  asks  the  court 
to  compel  the  official  custodian  of  the  city's  fund  to  pay  him 
a  portion  of  the  money  in  his  hands  received  in  the  form  and 
through  the  process  of  taxation,  upon  the  claim  that  these 
tax-payers  placed  these  moneys  in  the  treasurer's  hands,  and 
the  treasurer  received  them  upon  the  request  on  the  one  hand 
and  the  promise  on  the  other  to  receive  the  moneys  and  pay 
them  over  to  the  claimant,  when  there  is  no  proof  of  any  such 
express  promise  or  request,  or  that  the  parties  acted  otherwise 
than  in  obedience  to  the  supposed  obligations  of  the  taxing 
process  and  official  station.  Whether  this  money,  thus  erro- 
neously paid,  is  the  property  of  the  municipality,  or  of  the  par- 
ties paying  it  to  the  treasurer,  is  a  question  to  be  decided 
whenever  properly  presented.  It  is  enough  now  to  decide 
that  it  does  not  belong  to  the  plaintiff."  ' 

§  499.  When  county  commissioners  may  recover  back  money 
paid  on  county  warrants. — Where  a  party  obtains  an  allowance 
by  the  board  of  county  commissioners  for  damages  sustained 
by  the  location  of  a  highway  through  his  land,  and  appeals 
from  such  order  to  the  circuit  court,  such  appeal  and  a  dis- 
missal of  the  proceedings  annuls  such  allowance  under  the 
statutes  of  Indiana,  and  money  thereafter  paid  to  him  by  the 
county,  treasurer  upon  a  warrant  drawn  by  the  auditor  for 
such  allowance  may  be  recovered  back  bj'  the  county  commis- 
sioners in  an  action  therefor.  And  the  fact  that  the  county 
auditor  supposed  that  such  allowance  was  unaffected  by  such 
appeal  constitutes  no  defense  to  such  action  ;  nor  does  the  act 

^  McConnell  I).  Hamm,  16  Kan.  228;     Gray,  Receiver,  5  Okla.  216;  Martin 
Spencer,  Treas.    City  of  Guthrie,  v.    et  al.  o.  Gray,  5  Okla.  188. 
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of  the  auditor  in  drawing  the  warrant  in  good  faith  bind  the 
county,  as  he  has  no  authority,  in  the  absence  of  an  order,  to 
draw  warrants  upon  the  ^ treasurer,  and  such  act  is,  therefore, 
void.' 

'Booth  V.  Board  of  Commissioners    Buckles,  39  Ind.  272;  Ware  v.  State, 
of    Cass  Co.,  84  Ind.  428;   State  ■o.    74  Ind.  181. 
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500.  What  is  essential  to  plead  in 
actions  upon  bonds  and  war- 
rants. 

What  is  essential  in  pleading 
the  statute  of  limitations. 

What  is  essential  in  pleading 
the  constitutional  limit  of 
indebtedness. 

When  a  municipality  may 
plead  estoppel  as  a  defense 
to  bonds. 

Want  of  consideration  as  a  de- 
fense to  municipal  warrants. 

Set-off  as  a  defense  to  munici- 
pal warrants. 

When  ultra  vires  not  a  defense 
to  municipal  aid  bonds. 

Injunction  to  restrain  issuing 
railroad  aid  bonds — Railroad 
company, when  not  a  neces- 
sary party. 

Action  by  third  party  on  rail- 
road bonds,  when  not  main- 
tained. 

Judgment  upon  bonds,  when 
conclusive. 

Illustrations. 

When  judgment  against  a  mu- 
nicipality is  not  conclusive 
as  to  the  validity  of  a  debt. 

A  compromise  judgment,  when 
not  a  valid  defense  to  an 
action  upon  bonds. 

When  a  municipality  is  not 
estopped  to  plead  an  over- 
issue of  bonds. 

Presentation  of  claims,  when 
not  necessary  before  suit  is 
brought. 
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When   parole   testimony  not 

admissible. 

Recovery  upon  lost  bonds. 

Limitation  of  action  on  mu- 
nicipal warrants  under  the 
Kansas  statute. 

Statute  of  limitations  as  affect- 
ing county  warrants  under 
Nebraska  statutes. 

When  statute  of  limitations 
begins  to  run  on  municipal 
warrants  under  the  statutes 
of  Arkansas. 

Statute  of  limitations  affecting 
county  warrants  under  the 
Missouri  statutes. 

The  doctrine  of  the  statute  of 
limitations  as  affecting  bonds 
and  coupons  by  the  supreme 
court  of  the  United  States. 

Interest  coupon  barred  by  the 
statute  of  limitations  can  not 
be  recovered  with  the  prin- 
cipal debt. 

Coupons,  when  barred  by  the 
statute  of  limitations  under 
the  New  York  code. 

Unaccepted  offer  of  the  ac- 
knowledgment of  a  debt  by 
a  municipality  as  affecting 
the  statute  of  limitations. 

Running  of  the  statute  of  lim- 
itations upon  an  implied 
promise  by  a  municipality  to 
repay  money  received  for 
void  bonds. 

Statute  of  limitations, when  a 
bar  to  an  action  on  bonds 
for  money  had  and  received. 
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527.  Statute  of  limitations,  when  a 

bar  to  an  action  on  an  im- 
plied or  constructive  trust. 

528.  Actions,  when  barred  on  rail- 

road aid  bonds. 

529.  When  a  judgment  is  res  adju- 

dicata. 

530.  The  right  of  mandamus,  when 

barred  by  the  statute  of  lim- 
itations. 

531.  Statute  of  limitations,  how  af- 

fected by  municipal  officers 
evading  service  of  process 
by  resignation  or  otherwise. 
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534. 
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Statute  of  limitations  as  af- 
fecting municipal  warrants. 

Valid  defense  to  an  action 
upon  certificates  of  indebt- 
edness. 

When  holder  of  municipal 
bonds  may  recover  interest 
on  interest. 

Misappropriation  of  proceeds 
of  bonds  as  a  defense. 

Burden  of  proof. 

How  fraud  must  be  pleaded. 


§  500.  What  is  essential  to  plead  in  actions  upon  bonds 
and  warrants. — Where  municipalities  have  no  inherent  or  gen- 
eral power  to  issue  bonds,  and  their  power  to  issue  such  secu- 
rities arises  from  the  special  acts  or  from  general  laws  for 
limited  and  specifically  defined  purposes,  it  is  necessary  to 
allege  in  suing  upon  the  bonds  that  they  were  issued  by  special 
authority  or  for  some  purpose  for  which  the  municipality  has 
the  right  and  power  to  issue  them.' 

But  where  several  bonds  were  declared  on  as  negotiable  in- 
struments duly  issued  by  the  county  court,  "for  the  purpose  of 
erecting  a  good  and  sufiicient  jail,"  and  for  other  specified 
purposes,  for  all  of  which  purposes  the  law  did  in  fact  author- 
ize the  issue,  it  was  held  to  be  unnecessary  to  negative  an  issue 
exceeding  the  prescribed  limit.  Their  amount  was  within  the 
limit  of  the  power  of  the  county  court,  the  petition  having 
charged  that  they  were  duly  issued  by  that  court.  If  in  fact, 
power  of  the  court  in  this  respect  had  been  exhausted  by  pre- 
vious issues,  that  fact  was  properly  a  matter-of  defense.^ 

Where  a  statute  gave  authority  to  certain  commissioners  to 
issue  bonds  of  a  city  for  certain  purposes,  which  were  to  be  de- 


'  Donaldson  v.  County  of  Butler,  98 
Mo.  163;  Kennard  v.  Case  Co.,  3  Dill 
147 ;  Thayer  v.  Montgomery  Co.,  3 
Dill.  389.  But  see  as  to  the  rule 
where  there  is  general  authority. 
Eing  V.  The  County  of  Johnson,   6 


Iowa  265;   Lincoln  v.  Iron  Co.,  103 
U.  S.  412. 

2  Catron  v.  Lafayette  Co.,  106  Mo. 
659,  17  S.  W.  E.  577;  State  v.  Clark, 
42  Mo.  519;  Eailroad  Co.  v.  Otoe  Co., 
1  Dill.  338 ;  County  of  Montgomery  v. 
Auchley,  92  Mo.  126. 
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nominated  on  their  face,  "Rahway  City  Water  Bonds,"  in  an 
action  against  the  city  it  was  held  that  an  allegation  that  the 
bonds  were  issued  by  the  city  was  proper.' 

A  plea  averring  that  bonds  sued  upon  were  issued  without 
any  consideration  valid  in  law,  and  are  null  and  void,  as 
plaintiff  well  knew  when  he  received  them,  and  that  the  con- 
sideration therefor  had  failed,  but  failing  to  aver  any  facts 
constituting  such  failure,  is  insufficient.* 

In  an  action  on  railroad  aid  bonds,  a  simple  allegation  in 
the  petition  that  "an  election  was  duly  held  "  to  determine 
whether  the  subscription  should  be  made  has  been  held  suf- 
ficient ;  and  any  irregularities  in  the  manner  of  the  holding 
such  election  are  matters  of  defense." 

The  plaintiff  need  not  allege  the  reservation  made  in  the 
bonds  by  the  municipality  as  to  the  time  of  payment,  where 
there  is  no  such  reservation  in  the  act  authorizing  the  sub- 
scription, for  the  power  to  issue  the  bonds  was  in  nowise 
affected  thereby.* 

It  has  been  held,  however,  that  a  plea  averring  fhat  muni- 
cipal bonds  are  void  because  two-thirds  of  the  qualified  voters 
of  the  municipality  did  not  vote  at  the  election  held  to  ascer- 
tain whether  or  not  said  bonds  should  be  authorized  to  be 
issued,  and  that  the  plaintiff  knew  when  it  received  the  bonds 
that  two-thirds  of  the  qualified  voters  had  not  voted  in  favor  of 
the  issue,  must  also  aver  how  many  votes  were  cast  in  favor  of, 
and  how  many  against,  authorizing  the  issue,  so  that  the  court 
may  be  enabled  to  decide  from  the  face  of  the  pleadings  whether 
or  not  the  defense  is  valid  under  the  statute  authorizing  the 
issue  of  such  bonds.' 

'Rahway   Savings  Inst.  «.  Mayor,  Lincoln».IronCo.,103TJ. S. 412.    But 

63  N.  J.   L.  48,  20  Atlantic   R.   756;  compare  Cotton  v.  New  Providence, 

Burnham   v.  City  of  Milwaukee,  69  47  N.  J.  L.  401;  New  Providence  v. 

Wis.  379;  Reed  v.  Town  of  Orleans,  Halsey,  117  U.  S.  336. 

1  Ind.  App.25, 27  N.  E.  R.  109j  Cityof  *  Breckinridge   Co.   v.   McCracken, 

Jeffersonville  v.  Myers,  2  Ind.  App.  61  Fed.  R.  191,  9  C.  C.  A.  442. 

532,  28  N.  E.  R.  999.  '  Mobile  Savings  Bank  v.  Bd.  of  Su- 

^  Mobile  Savings  Bank  v.  Board  of  pervisors,  22  Fed.  R.  580;  Carroll  Co. 

Supervisors,  24  Fed.  R.  110.  v.  Smith,  111  U    S.  556 ;  Hawkins  v. 

'  Breckinridge  Co.  ■».  McCracken,  61  Carroll  Co.,  50  Miss.  735.    The  pro- 
Fed.  R.  191,  197,  9  C.  C.  A.  442.    See  vision  of  constitution  in  question  as 
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It  has  been  held  that  in  a  mandamus  proceeding  to  compel 
the  levy  and  collection  of  a  tax  to  pay  the  bonded  indebted- 
ness of  a  municipal  corporation  held  by  the  petitioner,  a  failure 
to  demand  proper  action  on  the  part  of  the  ofi&cers  of  the  cor- 
poration is  not  excused  by  an  averment  in  the  petition  that  the 
corporation  and  its  authorities  wholly  neglected  and  refused  to 
make  any  provisions  for  the  payment  of  the  bonds,  and  that 
because  of  the  failure  and  refusal  of  the  corporation  and  its 
officers  to  make  such  provision  a  formal  demand  would  prove 
unavailing/ 

It  has  been  held,  in  Nebraska,  that  whoever  deals  with  a 
municipality  and  takes  in  payment  of  his  demand  a  warrant, 
no  time  of  payment  being  fixed,  does  so  under  an  implied 
agreement  that  if  there  be  no  funds  in  the  treasury  out  of 
which  it  can  be  satisfied,  he  will  wait  until  the  money  can  be 
raised  in  the  ordinary  mode  of  collecting  such  revenues.  He 
is  presumed  to  act  with  reference  to  the  actual  condition  and 
the  laws  regulating  and  controlling  the  business  of  the  county. 
He  can  not  be  permitted,  immediately  upon  the  receipt  of  such 
warrant,  to  resort  to  the  courts  to  enforce  payment  of  judgment 
and  execution,  without  regard  to  the  condition  of  the  treasury 
at  the  time,  or  the  laws  by  which  the  revenues  are  raised  and 
disbursed.  Hence,  a  petition  alleging  the  issue  and  non-pay- 
ment of  a  municipal  warrant,  without  alleging  that  there  is 
money  in  the  treasury  for  its  payment  or  that  time  has  elapsed 
for  the  collection  of  the  money  by  taxation,  will  be  dismissed 
without  prejudice.^ 

The  federal  courts  have  jurisdiction  of  an  action  on  munici- 
pal warrants  made  payable  to  certain  payees,  or  bearer,  where 
the  assignee  of  such  warrant,  who  brings  the  action,  is  a  non- 
resident of  the  state  in  which  the  municipality  is  situated, 
whether  the  payees  named  in  the  warrant  were  citizens  of  such 
state  or  not.' 

construed  by  the  court  required  a  ma-  'Brewer  v.  Otoe  Co.,  1  Neb.  373. 

jority  of  two-thirds  of  the  votes  act-  'Board,  etc.,  of  Kearney  Co.  v.  Mc- 

ually  cast.  Master,  68  Fed.  R.  177, 15  0.  C.  A. 

'People   V.  Town   of    Mt.   Morris,  353. 
137  111.  576,  27  N.  E.  E.  757;  Inger- 
man  v.  State,  128  Ind.  225. 
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And  the  transferee  of  coupons  by  delivery  and  assignment 
from  a  bona  fide  holder  may  maintain  an  action  on  the  cou- 
pons, whether  he  gave  any  consideration  for  them  or  not.* 

§  501.  What  is  essential  in  pleading  the  statute  of  limita- 
tions.— Under  a  statute  providing  that  municipal  warrants  not 
presented  within  five  years,  or  being  presented  within  that 
time,  and  protested  for  want  of  funds,  and  not  presented  again 
within  five  years  after  funds  shall  have  been  set  apart  for  the 
payment  thereof,  shall  be  barred,  a  declaration  showing  the 
warrants  were  duly  issued  and  presented  within  that  time  and 
that  they  have  not  since  been  paid,  is  good  on  demurrer, 
though  more  than  five  years  have  elapsed  since  their  presenta- 
tion, and  the  appropriation  of  money  for  the  payment  and 
non-presentation  for  more  than  five  years  thereafter  should  be 
shown  by  plea.* 

§  502.  What  essential  in  pleading  a  constitutional  limit  of 
indebtedness. — In  an  action  against  a  municipality  on  warrants 
given  in  satisfaction  of  a  judgment  an  answer  which  alleged 
that  at  the  time  the  judgment  was  rendered  the  debt  exceeded 
the  constitutional  limit,  without  stating  that  such  debt  ex- 
ceeded the  limit  at  the  time  of  making  the  contract  on  which 
judgment  was  rendered,  was  held  demurrable.' 

§  503.  When  a  municipality  may  plead  estoppel  as  a  defense 
to  the  bonds. — The  decision  adverse  to  the  defendant  in  an  ac- 
tion involving  the  validity  of  coupons  of  a  bond  does  not  nec- 
essarily estop  the  defendant  from  setting  up  the  invalidity  of  a 
bond  itself  in  a  subsequent  action  upon  it.*     Nor  is   a  suit 

'  Dudley  ».  Board,  80  Fed.  R.  672;  Bellville   Sav.  Bank  v.  Winslow,   30 

Sheridan  v.  Mayor,  68  N  Y.  30.    See,  Fed.  E.  488. 

also,  McCall  v.  Town  of  Hancock,  10  'Wilder  «.  Boardof  County Comrs., 

Fed.  R  8 ;  Pierce  v.  Town  of  St.  Anne,  41  Fed.  R.  512 ;  Lake  Co.  Cases,  130 

ao  Fed.  R.  36.  U.  S.  662,  674. 

*  United  States  v.  Brown,  41  Fed.  *Nesbit     v.     Independent     School 

R.  481;    United   States  i>.  County   of  Dist.,  25  Fed.  R.  635,  affirmed  in  144 

Clark,  96  U.  S.  211;    Knox   County  U.  S.  610,  12  Sup.  Ct.  R.  746.     See, 

Court  V.  United  States,  109  U.  S.  229;  also,  Geneva  Nat.  Bank  v.  Independ- 

Logan  V.  County  Court,  63  Mo.  341;  ent  School  Dist.,  25  Fed.  R.  629;Crom- 
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upon  one  coupon  necessarily  a  bar  to  a  subsequent  suit  on 
another  which  was  also  due  at  the  time  of  the  first  suit.'  But 
it  has  been  held  that  where  a  county  issues  railway  aid  bonds 
and  afterwards  brings  suit  against  the  company  to  restrain  the 
negotiation  of  the  bonds,  which  suit  is  decided  against  the 
county,  it  is  estopped  from  setting  up,  as  against  subsequent 
bona  fide  purchasers  of  the  bonds,  any  ground  of  illegality 
which  it  might  have  set  up  in  its  suit  against  the  company.^ 

§  504.  Want  of  consideration  as  a  defense  to  municipal 
warrants. — A  municipal  warrant  or  order  on  its  treasurer  for 
the  payment  of  money  is  a  contract ;  and,  in  an  action  thereon 
by  the  holder,  a  plea  of  want  of  consideration  is  good.' 

A  municipal  warrant  drawn  on  the  treasurer  is  prima  facie 
evidence  of  the  indebtedness  of  the  municipality  on  which  an 
action  will  lie.*  It  is  predicated  upon  an  allowance  made  by 
the  authorized  agents  of  the  municipality.  It  passes  by  de- 
livery. If  on  presentation  to  the  treasurer  it  is  not  paid,  it 
bears  interest.  Municipal  warrants  are  a  subject  of  trade,  and 
their  value  is  quoted  in  market  reports  and  by  statute  certain 
officers  are  prohibited  from  trafiicking  in  them.  A  warrant  is 
not,  however,  like  a  bond  of  a  county,  issued  only  as  an  evi- 
dence of  debt,  and  having  a  negotiable  character,  and  hence 
an  action  on  it  is  liable  to  be  defeated  by  showing  that  the 
tribunal  which  issued  it  had  no  authority  to  make  the  allow- 
ance on  which  the  warrant  issued.' 

well  V.   County  of  Sac,  94  U.  S.  357.  3     S.    Dak.  162,  52    N.  W.    R.   851; 

But  compare  Aurora  City  v.  West,  7  Oomrs.  of  Leavenworth  Co.  v.  Keller, 

Wall.  82;    Belolt  v.  Morgan,  7  Wall.  6  Kan.  510;  Commissioners' Court  ». 

619,  and  see  post,  §  529.  Moore,  53  Ala.  25,  and  cases  cited  in 

'  Butterfield  v.  Town  of    Ontario,  next  note  below. 
44  Fed.  R.  171.     See,  also,  Stewart  v.        ^Comrs.  of  Leavenworth  Co.  c.Kel- 

Lansing,  104  U.  S.  505.  ler,  6  Kan.  510;    People    ».  Supervis- 

^  Preble    v.    Supervisors,    8     Biss.  ors,  11   Cal.  170 ;     Stetson  v.   Kemp- 

(IT.  S.)  358.  ton,  13  Mass.  272;    Parsons  v.  Inhab- 

'City  of    Connersville  d.  Conners-  itants  of  Goshen,    11   Pick.    (Mass.) 

ville     Hydraulic    Co.,   86    Ind.   235;  396;    Campbell   t>.  County  of  Polk,  3 

Jewett  V.  Honey  Creek  Co.,  39  Ind.  Iowa 467;  Clark  ti.  City  of  Des  Moines, 

245;   Washington   Tp.  v.  Bonnie,  45  19  Iowa  199;  Clark  d.  Polk  Co.,  same, 

Ind.  77.  248. 

*  Heffleman  v.  Pennington  County, 
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§  505.  Set-off  as  a  defense  to  municipal  warrants. — Where, 
in  an  action  upon  a  municipal  warrant  or  order  by  the  holder, 
the  corporation  answers,  by  way  of  set-off,  that  the  holder  is 
indebted  to  the  corporation  for  taxes  in  a  certain  sum,  but  fails 
to  allege  any  facts  showing  his  or  his  property's  liability  to 
taxation,  or  the  corporation's  authority  to  levy  and  collect 
taxes,  such  answer  is  insufficient  on  demurrer.' 

§  506.  When  nltra  vires  not  a  defense  to  municipal  aid 
bonds. — A  municipality  with  general  power  to  lend  its  credit 
in  aid  of  railroads,  issued  bonds  in  exchange  for  the  stock  of 
a  railway  company  on  condition  that  the  company  build  a 
railway  of  standard  gauge  through  the  municipality,  which 
condition  was  subsequently  fulfilled.  In  making  this  issue 
all  formalities  required  by  law  were  complied  with.  In  an 
action  upon  the  bonds  it  was  held  by  the  circuit  court  of  ap- 
peals of  the  Eighth  Circuit  that  the  municipality  could  not  set 
up  the  defense  of  ultra  vires  merely  because  the  railway  com- 
pany was  authorized  to  build  only  a  narrow   gauge  railroad.* 

§  507.  Injunction  to  restrain  issuing  railroad  aid  bonds — 
Railroad  company,  wlien  not  a  necessary  party. — The  railroad 
company  is  not  a  necessary  party  defendant  in  an  action 
brought  by  a  municipal  township  against  the  board  of  county 
commissioners  and  the  county  clerk,  to  perpetually  enjoin 
them,  as  agents  of  the  township,  from  subscribing  to  the  capi- 
tal stock  of  the  railroad  company,  and  executing  bonds  of  the 
township  in  payment  therefor,  under  the  pretended  authority 
of  a  special  election,  held  to  take  the  sense  of  the  electors  of 
the  township  upon  the  subscription  of  stock  and  the  issuing  of 

'  City  of  Connersville  v.  Conners-  Co.  v.  National  Bank,  96  U.  S.  640 ; 

ville    Hydraulic    Co.,    86    Ind.    235;  Whitney    Arms    Co.   v.    Barlow,    63 

Lewis  V.  Edwards,  44  Ind.  333;   Lane  N.  Y.  62;    Bradley  v.  Ballard,  55  111. 

V.  Miller,  27   Ind.  534 ;    Snowden  v.  413 ;  Miners'  Ditch  Co.  v.  Zellerbach, 

Wilas,  19  Ind.  10.  37  Cal.  543;    Argenti  i).  City  of  San 

2  Board  of  Commissioners  ».  Cornell  Francisco,   16  Cal.   255;     Allegheny 

University,  57  Fed.  E.  149,  6  C.  C.  A.  City  v.   McClurkin,  14    Pa.    St.    81 ; 

296 ;    Silver  Lake  Bank  v.  North,  4  County  of  Macon  v.  Shores,  97  IT.  S. 

Johns    Ch.  370;    National    Bank  v.  272;  County  of  Ralls  ti.  Douglass,  105 

Mathews,  98  U.  S.  621 ;    Gold  Mining  U.  S.  728. 
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bonds,  where  the  petition  alleges  the  conditions  precedent  to 
the  power  of  the  county  board  to  call  the  election  and  make 
any  subscription  were  not  complied  with.' 

§  508.  Action  by  third  party  on  railroad  aid  bonds,  when  not 
maintained. — Where  a  railroad  company  has  a  claim  against  a 
municipality  for  the  recovery  of  bonds  upon  a  subscription  to 
its  capital  stock,  a  creditor  of  the  company,  who  is  a  stranger 
to  the  municipality  and  has  no  legal  or  equitable  assignment 
of  the  claim  of  the  railroad  company,  can  not  maintain  an 
action  against  the  municipality  to  recover  bonds  in  payment 
of  its  claim  against  the  railroad  company  prior  to  the  rendi- 
tion of  a  judgment  against  the  company,  and  such  a  creditor 
is  not  entitled  to  maintain  an  action  against  the  municipality, 
although  he  joins  as  a  defendant  in  the  action  the  railroad 
company  which  is  indebted  to  him.^ 

§  509.  Judgment  upon  bonds,  when  conclusive. — When  a 
judgment  was  rendered  for  the  interest  upon  certain  municipal 
bonds,  issued  by  a  municipality  to  aid  in  the  construction  of  a 
railroad,  the  fact  that  the  supreme  court  of  the  state  in  which 
the  bonds  were  issued,  and  the  supreme  court  of  the  United 
States,  afterwards  decided  that  such  bonds  were  void  for  want 
of  power  in  the  municipality  to  issue  the  same,  did  not  affect 
the  conclusiveness  of  such  judgment  in  a  case  where  no  appeal 
or  writ  of  error  had  been  taken.  And  after  the  judgment  had 
been  rendered  against  a  municipality  by  a  court  of  competent 
jurisdiction,  even  if  the  court  erred  in  so  rendering  it,  the 
judgment  was  binding  upon  the  municipality  until  it  was  re- 
versed by  an  appellate  court,  and  the  officers  of  the  munici- 
pality had  no  discretion,  but  were  bound  to  audit  such  indebt- 
edness as  a  proper  charge  against  the  municipality.' 

1  Township  of  Dixon   u.  Comrs.  of  332;  Smith  v.  Railroad  Co.,  99  V.  S. 

Sumner  Co.,  25  Kan.  519;  Paola  Eail-  398;  Smith  v.  Bourbon  Co.,  127  TJ.  S. 

road  Co.  v.  Anderson  Co.,  16  Kan.  302 ;  105. 

Atchison,  etc.,  Eailroad  Co.  ■«.  Comrs.        'United  States  v.  Board  of  Audit- 

of  Jefferson  Co.,  12  Kan.  127.  ors,  28  Fed.  R.  407;  City  of  Chicago 

^  Smith  V.  Comrs.  of  Bourbon  Co.,  v.  Hasley,  25  111.  485;  President,  etc., 

43  Kan.  619;  Sere  v.  Pitot,  6  Cranch  of  Town  of  Odell  v.  Schroeder,  58  111. 
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§  510.  Illustrations. — On  an  application  for  a  writ  of  man- 
damus to  compel  a  city  to  pay  a  judgment  regularly  obtained 
against  it,  such  judgment  is  conclusive  as  to  the  city's  liability, 
and  no  defense  can  be  made  on  the  ground  that  the  debt  is  not 
paid  out  of  the  revenues  for  the  year  for  which  it  was  con- 
tracted, under  the  statutes  of  the  state  which  provide  that  no 
municipal  corporation  shall  expend  any  money  in  any  year  in 
excess  of  the  actual  revenue  for  that  year,  and  that  the  revenue 
for  each  year  shall  be  devoted  to  the  expenditure  thereof. 
Thus,  the  legislature  having  declared  that  a  ten  mill  tax  is 
sufficient  to  provide  for  the  city's  bonded  expenditures,  it  is 
not  within  the  discretion  of  the  council  to  exhaust  the  entire 
revenue  with  one  class  of  disbursements,  and  leave  others  to 
accumulate  ;  and  a  writ  of  mandamus  will  issue  to  compel  it 
to  pay  a  valid  judgment  against  the  city,  either  out  of  the  sur- 
plus revenues  for  the  current  year,  or,  if  there  is  no  available 
surplus,  to  include  it  in  the  budget  for  the  ensuing  year.  And 
a  claim  that  the  city  is  not  bound  to  pay  the  judgment  out  of 
the  revenues  for  the  current  year,  because  the  whole  thereof 
was  necessary  for  ordinary  expenses,  is  Without  merit  when  it 
appears  that  $20,000  of  such  revenues  was  expended  for  a  drain- 
age machine  which  is  a  permanent  improvement,  and  that  the 
surplus  was  over  $350,000,  a  large  portion  of  which  remained 
unexpended.^ 

The  supreme  court  of  the  United  States  has  held  that  where  a 
judgment  has  been  rendered  by  the  state  supreme  court  against 
the  validity  of  coupons  of  county  bonds,  their  owner,  who  was 
a  party  to  such  judgment,  can  not,  while  still  owning  them, 
recover  upon  them  in  another  action  in  a  third  person's  name. 
Such  judgment  pleaded  in  a  new  action  is  a  conclusive  answer 
to  the  truth  founded  upon  those  coupons.     But  a  bona  fide 

355 ;  City  of  Paris  v.   Cracraft,  85  111.       '  City  of  New   Orleans  v.  United 
294;  Norton  v.  Peck,  3  Wis.  714;  Rum-    States,  49  Fed.  R.  40,  1  C.  C.  A.  148; 
ford  II.  Wood,  13  Mass.  193 ;  Drake  v.    United  States  v.  New  Orleans,  98  U.  S. 
Phillips,  40  111.  388 ;  Town  of  Lyons    381 ;    Louisiana  v.  Police  Jury,    111 
V.  Cooledge,  89  111.  529 ;  Supervisors    U.  S.  716. 
V.  United  States,  4  Wall.  435.    See, 
also.  Board  v.  Piatt,  79  Fed.  R.  567. 
MuN.  Se.— 35 
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holder  of  other  coupons  who  has  purchased  them  for  a  valuable 
consideration,  without  actual  notice  of  any  defense  which 
could  be  set  up  against  them,  where  there  was  legislative 
authority  for  the  issue  of  the  bonds,  and  the  condition  upon 
which  it  was  allowed  to  be  exercised  had  been  fulfilled,  is  en- 
titled to  enforce  them.  And  the  supreme  court  will  not  follow 
a  state  judgment  not  given  until  after  the  bonds  were  issued 
and  after  the  rights  of  holders  thereof  had  become  fixed,  which 
is  not  in  harmony  with  the  rulings  of  that  court,  made  and  re- 
peated through  a  long  series  of  years.' 

§  511.  When  jadgment  against  a  municipality  is  not  conclu- 
sive as  to  tlie  validity  of  a  debt. — As  already  stated,  the  general 
rule  is  that  a  judgment  is  conclusive  between  the  parties  as  to 
all  matters  that  were  or  might  have  been  litigated  under  the 
issues,  but  a  judgment  against  a  municipality  is  not  conclusive 
as  to  the  validity  of  a  debt,  and  why  it  was  rendered,  where  it 
does  not  appear  that  the  question  of  the  legality  of  the  debt 
was  put  in  issue  by  the  pleadings." 

§  512.  A  compromise  judgment,  when  not  a  valid  defense  to 
an  action  upon  bonds. — A  municipal  corporation  is  not  es- 
topped from  making  a  defense  of  want  of  legislative  power  by 
reason  of  the  fact  that  certain  tax-payers  and  the  mayor  and 
board  of  aldermen  filed  a  bill  in  chancery  setting  up  the 
want  of  power,  and  enjoining  the  original  holder  from  nego- 
tiating certain  bonds  issued  in  aid  of  a  railroad  company  ;  in 
which  suit,  the  railroad  company  having  demurred,  there  was 
a  compromise  agreement  between  the  parties  that  the  munici- 
pality should  take  the  stock  and  issue  the  bonds,  that  the  court 
should  declare  them  valid,  overrule  the  demurrer  and  dismiss 
the  bill ;  and  that  in  pursuance  of  the  agreement  a  decree  was, 

'Comrs.    II.  Block,    99    U.S.    686.  Tex.  316;  Chilton  c.  Town  of  Gratton, 

A    judgment    that  negotiable  bonds  82  Fed.  U.  873;  Hoppocks.  Chambers, 

are    invalid     ia    not    binding    upon  96  Mich.  509.     But  see  post,  §  529. 

strangers  who  are  bona  fide  holders  for  '  Wilder  v.  Board  of  County  Comrs., 

value  before  maturity.      Stallcup  u.  41   Fed.  R.  512;  Harshman  v.  Knox 

Tacoma,  13  Wash.  141,  52  Am.  St.  R.  Co.,   122  U.  S.  306.     See,  also,  Free- 

25;  Board  D.Texas,   etc.,  R.   Co.,  46  man  on  Judgments,  §§  256,  257. 
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by  consent  of  parties  entered  in  the  minutes  of  the  court  re- 
citing the  agreement  and  decreeing  according  to  its  terms. 
Such  decrees,  when  pleaded  as  res  adjudicata,  are  not  binding, 
and  a  corporation  can  not  by  such  process  either  ratify  its  void 
bonds  or  preclude  itself  from  making  its  defense  when  sued 
upon  the  coupons  by  a  subsequent  holder  for  value.' 

§  513.  When  a  municipality  is  not  estopped  to  plead  an 
overissue  of  bonds. — In  a  suit  to  recover  on  certain  coupons 
past  due  on  bonds  issued  by  a  municipality  it  was  held  by  the 
circuit  court  of  appeals  of  the  Fifth  circuit  that  one  who  buys 
municipal  bonds  at  one  time  in  such  number  as  to  exceed  in 
amount  the  limit  of  the  issue  authorized  by  law  is  chargeable 
with  notice,  and  the  municipality  is  not  estopped  to  plead  an 
overissue.' 

§  514.  Presentation  of  claims,  when  not  necessary  before 
suit  is  brouglit. — The  statute  of  Nevada  requiring  presentation 
of  claims  and  accounts  to  the  county  commissioners  and  county 
auditor  for  allowance  and  approval,  applies  only  to  unliqui- 
dated claims  and  accounts,  not  to  bonds  and  coupons,  nor  to  a 
judgment  upon  bonds  and  coupons  ;  and  such  presentation  is 
not  necessary  before  an  action  on  such  a  judgment  can  be 
maintained.* 

'  Kelley  v.  Town  of  Milan,  21  Fed.  109  U.  S.  221 ;  Hillsboro  v.  Nichols,  46 

E.  842,  127  U.  S.  139,  8  Sup.  Ct.  R.  N.  H.  379;  Rollins  v.  Henry,  84  N. 

1101;   Marsh  v.  Fulton  Co.,  10  Wall.  Car.569;  Martinefai.a.Gray,  5  Okla. 

676;  Lewis  v.  City  of  Shreveport,  108  188. 

U.  S.  282;  Ottawa  v.  Gary,  108  TJ.  S.  =  Francis  v.  Howard  Co.,  54  Fed.  R. 

110;  Northern  Bank  v.  Porter  Town-  4  C.  C.  A.  460,  487,  50  Fed.  R.  44.  af- 

ship  Trustees,  110  U;.  S.  608 ;  Stimpson  firmed ;    Marcy  v.  Township  of  Os- 

».  Railroad  Co.,  10  How.  329;  Manhat-  wego,    92U.  S.687;    School   District 

tan  Life  Ins.  Co.  ».  Broughton,   109  u.  Stone,  106  U.  S.  183;  Chaffee  Co.  ■». 

TJ.  S.  121;  Homers  Brown,  16  How.  Potter,  142  TJ.  S.  355;    Dixon  Co.  v. 

354;Gouldfl.  Evansville,  91TJ.S.526;  Field,  111  U.  S.  83;    Sutliff  u.   Lake 

Merritt  v.  Campbell,  47Cal  543;  ElHs  Co.  Comrs.,  147  U.  S.230. 

T).   Mills,   28  Tex.   584;    Fletcher    v.  'Vincent  «.  Lincoln  Co.,  62  Fed.  R. 

Holmes,  25  Ind.  458;  Gatps   v.  Pres-  705.     See,  also,  County  of  Greene  v. 

ton.  41  N.  Y.  113;  Board  of  Liquida-  Daniel,   102  TJ.   S.  187;  Shinbone  v. 

tion  V.  Louisville,  etc..  Railroad  Co.,  Randolph  County,  56  Ala.  183. 
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§  515.  When  parol  testimony  not  admissible. — The  consti- 
tution and  statutes  of  Texas,  relating  to  debts  of  municipal 
corporations,  prohibit  such  corporations  from  contracting  debts, 
unless  payment  thereof  is  provided  for  by  taxes  to  be  assessed 
and  collected  annually.  In  an  action  on  certain  county  bonds 
it  appeared  that  the  record  of  the  proceedings  of  the  county 
commissioners'  court,  required  by  law  to  be  kept,  though  not 
required  to  be  made  up  in  strict  chronological  order,  contained 
a  record  of  such  an  order,  in  due  form,  providing  for  the  issue 
of  the  bonds  and  for  taxes  to  pay  the  same,  which  order  pur- 
ported to  have  been  passed  at  a  meeting  held  before  the  issue 
of  the  bonds,  but  was  entered  among  the  proceedings  of  another 
meeting,  held  after  the  bonds  were  issued.  It  was  held  by  the 
United  States  circuit  court  of  appeals  that,  as  against  the  bona 
fide  holder  of  the  bonds  for  value,  parol  evidence  could  not  be 
received  to  show  that  the  order  was  not  passed  at  the  time  it 
purported  to  be,  but  at  the  time  when  it  was  entered  on  the 
record,  after  the  issue  of  the  bonds.' 

§  516.  Recovery  upon  lost  bonds. — In  a  suit  brought  against 
a  municipality  upon  certain  of  its  bonds,  the  plaintiff  was  held 
entitled  to  recover  where  the  complaint  averred  that  the  bonds 
were  lost  before  maturity,  and  while  they  were  held  and  owned 
by  the  plaintiff,  and  an  offer  was  made  to  indemnify  the  mu- 
nicipality against  loss  on  account  of  the  inability  of  the  plaint- 
iff to  present  or  return  the  bonds  for  cancellation,  and  an  ap- 
proved bond  was  brought  into  court  for  the  indemnity  of  the 
municipality.^ 

§  517.  Limitation  of  action  on  municipal  warrants  under  the 
Kansas  statutes. — An  action  on  a  municipal  warrant  issued  in 
payment  for  a  sidewalk  built  by  a  city  under  the  Kansas  stat- 
ute, is  barred  in  five  years  after  its  maturity ;  and  an  acknowl- 

'Mathis  V.  Runnels   Co.,  66   Fed.  183;  National  State  Bank  v.  Eingel, 

R.  494,  13  C.  C.  A.  600.      See,  also,  51    Ind.    393;     Gregg    v.  Union  Co. 

Whittaker  v.  The  County  of  Johnson,  Nat'l  Bank,   87  Ind.   238 ;     Fales  v. 

10  Iowa  161.  Russell,  16  Pick.  315 ;  Thayer  v.  King, 

2  City  of  Bloomington  w.  Smith,  123  15  Ohio  242;    Smith  v.  Rockwell,   2 

Ind.  41 ;  Depew  v.  Wheelan,  6  Blackf .  Hill  482. 
485;    Elliott  v.  Woodward,   18  Ind. 
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edgment  which  can  have  effect  to  remove  the  bar  of  the  statute' 
must  recognize  a  subsisting  liability  on  the  warrant,  and  be 
made  to  the  holder  thereof  or  to  his  representative.' 

Where  a  county  owes  a  debt  in  writing  which  has  been  due 
for  more  than  five  years,  but  the  county  has  paid  the  interest 
on  such  debt  up  to  within  less  than  five  years,  and  has  other- 
wise, within  that  time,  in  writing,  repeatedly  acknowledged  its 
own  liability  to  pay  such  debt,  the  five  years'  statute  of  limi- 
tation is  not  a  bar  in  an  action  for  the  recovery  of  such  debt.* 

A  township  warrant  is  such  a  promise  in  writing  that  an  action 
may  be  brought  thereon  by  such  a  township  in  Kansas  at  any 
time  within  five  years  from  the  date  of  its  issue. ° 

§  518.  Statute  of  limitation  as  affecting  county  warrants  un- 
der the  Nebraska  statute. — The  statute  of  Nebraska  provides 
that  "An  action  upon  a  special  or  any  agreement,  contract,  or 
promise  in  writing,  or  foreign  judgment,  can  only  be  brought 
within  five  years  after  the  cause  of  action  shall  have  accrued." 
This  provision  applies  as  well  to  actions  where  counties  or 
other  municipal  corporations  are  parties  as  between  private 
persons.  The  law  recognizes  no  distinction  in  suitors,  but  is 
the  same  rule  unto  all.  But  in  construing  this  statute  the  su- 
preme court  of  Nebraska  held  that  the  statute  of  limitations 
does  not  limit  the  time  within  which  proceedings  to  enforce 
the  payment  of  county  warrants  shall  be  instituted.  The 
court  based  its  decision  upon  the  following  grounds  :  First. 
The  whole  course  of  legislation  shows  that  county  warrants  are 
not  within  the  statute.  Second.  The  cause  of  action  upon  a 
county  warrant  does  not  accrue  when  the  warrant  is  issued, 
but  only  when  the  money  for  its  payment  is  collected,  or  time 
sufficient  for  the  collection  of  the  money  has  elapsed  to  enable 

'  King  V.  City  of  Frankfort,  2  Kan.  Clawson  v.  McCune's  Adm'r,  20  Kan. 

Ct.  of  App.  530;  Walnut  Tp.  v.  Jor-  337. 

dan,  38  Kan.  562;  Hansons.  Towle,  =  Qomjg,  gf  Leavenworth  Co.».  Hig- 

19  Kan.  273;  Elder  v.  Dyer,  26  Kan.  genbotham,  17  Kan.  62. 

604 ;  Sibert  v.  Wilder,  16   Kan.   176 ;  =  Walnut  Tp    v.  Jordan,   38  Kan. 

Schmucker  v.  Sibert,  18  Kan.  104 ;  562 ;  Comrs.  of  Leavenworth  v.  Keller, 

■  6  Kan.  510. 
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the  county  to  levy  and  collect  it  in  the  mode  provided  under 
the  revenue  law.' 

But  in  an  action  founded  upon  a  school  district  warrant  or 
order,  it  was  conceded  that  the  warrant  became  due  more  than 
five  years  prior  to  the  commencement  of  the  suit,  and  that  if 
the  statute  of  limitations  applied  to  school  district  warrants, 
the  action  could  not  be  maintained.  It  was  held  by  the 
supreme  court  that  the  legal  maxim  "Lapse  of  time  does 
not  bar  the  right  of  the  state,"  can  only  apply  in  favor  of 
the  sovereign  power,  and  has  no  application  to  school  districts 
or  other  municipal  corporations  deriving  their  power  from 
the  sovereign.  The  statute  of  limitations  runs  for  or  against 
school  districts  in  the  same  manner  as  it  does  for  or  against 
individuals.* 

§  519.  When  statute  of  limitation  begins  to  run  on  munici- 
pal warrants  under  the  statutes  of  Arkansas. — Municipal  war- 
rants issued  to  pay  for  public  works  in  Arkansas  are  hot  nego- 
tiable instruments,  in  the  full  sense  of  the  law  merchant,  but 
are  mere  prima  facie  evidence  of  a  valid  claim,  and  the  statute 
of  limitations  begins  to  run  against  them  upon  delivery.  A 
suit  can,  therefore,  be  maintained  on  such  warrants,  whether 
an  appropriation  adequate  to  pay  them  has  been  made  or  not." 

Where  a  county  may  be  sued  on  its  ordinary  warrants  and 
compelled  by  mandamus  to  levy  a  tax  to  pay  them,  the  statute 

'Brewer  v.  Otoe  Co.,  1   Neb.  373.  22  Mo.  525;  Callaway  Co.  v.  Nolley, 

See,  also,  Lincoln  Co.  v.  Luning,  133  31  Mo.  292 ;  Abernathy  v.  Dennis,  49 

TJ.  S.  529,  10  Sup.  Ct.  E.  363.  Mo.  468;    Pemental  t).   City  of    San 

2  May  V.  School  District,  22  Neb.  Francisco,  21  Cal.  351;  Clark  i;.  Iowa 

205.    The  case  of  Brewer  u.  Otoe  Co.,  City,  20  Wall.  583;    De  Cordova  v. 

1  Neb.  373,  commented  upon  and  dis-  Galveston,  4  Tex.  470;    Underbill  v. 

tinguished ;    Woods  on  Limitations,  Trustees,  17  Cal.  172 ;  Baker  v.  John- 

§53;    City  of  Cincinnati  o.  Evans,  5  son  Co.,   33  Iowa    151;    2  Dillon  on 

Ohio  St.  594;   Lane  v.  Kennedy,  13  Munic.  Corp.  668. 

Ohio  St.  42;    Cincinnati?).  Church,  8  'Thompson  v.  Searcy  Co.,  57  Fed. 

Ohio  298;  School  Directors  B.Goerges,  R.  1030    6    C.    C.    A.   674;    Wall  u. 

50  Mo.  194;  Kennebunkport «.  Smith,  County  of    Monroe,   103    U.   S.    74; 

22  Me.  445 ;  Clements  v.  Anderson,  46  Crudup  v.  Ramsey,  54  Ark.  168,  15  S. 

Miss.  581 ;    Evans  v.  Erie  Co.,  66  Pa.  W.  R.  458. 
222;   County  of  St.  Charles  v.  Powell, 
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of  limitations  begins  to  run  against  such  warrants  from  the 
date  of  their  issue.' 

§  520.  Statute  of  limitations  affecting  municipal  warrants 
under  the  Missouri  statute. — The  revised  statute  of  Missouri, 
of  1889,  providing  that  municipal  warrants  not  presented  for 
payment  within  five  years  of  their  date,  or,  being  presented 
within  that  time,  and  protested  for  want  of  funds,  and  not 
presented  again  within  five  years  after  funds  are  set  apart  for 
payment,  thereof,  shall  be  barred,  prescribes  a  special  limita- 
tion for  actions  on  such  warrants,  within  the  provisions  of  the 
statute,  which  provides  that  the  limitation  of  ten  years  pre- 
scribed by  said  statute  for  an  action  on  any  writing  for  the 
payment  of  money  shall  not  extend  to  any  action  which  shall 
be  otherwise  limited  by  any  statute.^ 

§  521.  The  doctrine  of  the  statute  of  limitations  as  affecting 
bonds  and  coupons  by  the  supreme  court  of  the  United  States. 

— A  case  arose  in  the  supreme  court  of  the  United  States  from 
Wisconsin,  in  which  this  subject  was  under  consideration  by  the 
court.  The  statute  of  Wisconsin  prescribes  that  actions  upon 
sealed  instruments  are  not  barred  until  the  lapse  of  twenty 
years,  whilst  actions  upon  simple  contracts  are  barred  in  six 
years.  An  action  was  brought  upon  coupons  when  more  than 
six  years,  but  less  than  twenty  years,  had  elapsed  after  their 
maturity.  The  court- held  that  the  coupons  were  substantially 
copies  of  the  bond  in  respect  to  the  interest,  and  were  given  to 
the  holder  of  the  bond  for  the  purpose  of  enabling  him  to  col- 
lect the  interest  at  the  time  and  place  mentioned,  without  the 
trouble  of  presenting  the  bond  every  time  the  interest  became 
due,  and  to  enable  him  to  realize  the  interest  when  negotiating 
the  coupons  in  business  transactions ;  and  that  the  coupons, 

'  Golman  v.  Conway  Co.,  10  Fed.  R.  special  fund,  Lincoln  Co.  v.  Luning, 

888;  Baker  v.  Johnson  Co.,  33  Iowa  133  U.   S.   529,   10  Sup.   Ct.  R.  363; 

151 ;  Justices  v.  Orr,  12  Ga.  137 ;  Carrol  Freehill  v.  Chamberlin,  65  Cal.  603,  4 

V.  Board  of  Police,  28  Miss.  38 ;  Shirit  Pac.  R.  646. 

V.  Pulaski  Co.,  4  Dillon  209.   But  see,        '  Knox  Co.  v.  Morton,  68  Fed.  R. 

as  to  the  rule  where  warrants  or  bgnds  787,  15  C.  C.  A.  671,  reversing  Mor- 

and  coupons  are  payable  only  out  of  a  ton  v.  Knox  Co.,  in  65  Fed.  R.  369. 
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partaking  of  the  nature  of  the  bonds,  which  were  of  higher  se- 
curity than  simple  contracts,  were  not  barred  by  a  lapse  of 
time  short  of  twenty  years.' 

A  similar  case  arose  in  Kentucky,  where  the  statute  pre- 
scribed fifteen  years  as  the  limitation  for  actions  on  bonds,  and 
only  five  years  for  actions  on  simple  contracts.  The  action  was 
upon  coupons  of  certain  bonds  issued  by  the  city,  and  the  city 
pleaded  the  statute  of  limitations  of  five  years,  but  the  court 
held  that  the  bonds  were  specialties,  not  falling  within  the 
period  prescribed ;  that  suits  on  bonds  might  be  maintained 
if  commenced  within  fifteen  years  after  the  cause  of  action  ac- 
crued, and  that  a  suit  upon  a  coupon  was  not  barred  by  the 
statute  unless  the  lapse  of  time  was  sufficient  to  bar  also  a  suit 
upon  the  bond,  as  the  coupon,  if  in  the  usual  form,  was  but  a 
repetition  of  the  bond  in  respect  to  the  interest  for  the  period 
of  time  therein  mentioned,  and  partook  of  its  nature.^ 

It  is  evident,  from  an  examination  of  the  cases  cited,  that 
it  was  not  the  intention  of  the  court  to  decide  that  an  action 
upon  a  coupon  detached  from  the  bond,  and  negotiated  to  other 
parties,  was  not  subject  to  the  same  limitations  as  an  action 
upon  the  bond  itself,  much  less  to  hold  that  the  coupons  re- 
mained a  valid  and  existing  cause  of  action,  not  only  for  the  pe- 
riod prescribed  for  actions  on  the  bond  after  its  maturity,  but  for 
the  additional  period  intervening  between  the  maturity  of  the 
coupon  and  the  maturity  of  the  bond,  however  great  that  might 
be.  The  question  before  the  court  in  those  cases  was  only 
whether  the  time  the  statute  ran  against  the  coupons  was 
the  longest  or  shortest  period — was  it  six  or  twenty  years  in  the 
Wisconsin  case,  or  was  it  five  or  fifteen  years  in  the  Kentucky 
case?  And  the  court  held  that  the  statute  ran  for  the  longest 
period,  because  the  coupons  partook  of  the  nature  of  the  bonds, 
and  the  statute  ran  for  that  period  as  to  them. 

Most  of  the  bonds  of  municipal  bodies  and  private  corpora- 

'  City  V.  Lamson,  9  Wall.  477;  Huey  man  v.  Pennington  County,  3  S.  Dak. 

V.  Maeon    County,   3.5    Fed.  R.  481.  162,  52  N.  W.  E.  85. 

So,  in  South  Dakota  county  warrants  '  City  of    Lexington    v.  Butler,   14 

are  required  by  statute  to  have  the  Wall.  282.    See,  also,  Meyer  v.  Por- 

county  seal  thereon,  and  the  statute  ter,  65  Cal.  67. 
of  limitations  is  twenty  years.  Heffle- 
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tions  in  this  country  are  issued  in  order  to  raise  funds  for 
works  of  large  extent  and  cost,  and  their  payment  is,  there- 
fore, made  at  distant  periods,  not  unfrequently  beyond  a 
quarter  of  a  century.  Coupons  for  the  different  installments 
of  interest  are  usually  attached  to  these  bonds,  in  the  expec- 
tation that  they  will  be  paid  as  they  mature,  however  distant 
the  period  fixed  for  the  payment  of  the  principal.  These 
coupons,  when  severed  from  the  bonds,  are  negotiable  and 
pass  by  delivery.  They  then  cease  to  be  incidents  of  the  bonds 
and  become,  in  fact,  independent  claims ;  they  do  not  lose  their 
validity,  if  for  any  cause  the  bonds  are  canceled  or  paid  before 
maturity ;  nor  their  negotiable  character ;  nor  their  ability  to 
support  separate  actions  and  the  amount  for  which  they  are 
issued  draws  interest  from  its  maturity.  They,  then,  possess 
the  essential  attributes  of  commercial  paper.  This  is  the  set^ 
tied  doctrine  of  the  supreme  court  of  the  United  States.' 

Every  consideration,  therefore,  which  give  efficacy  to  the 
statute  of  limitations  when  applied  to  actions  on  the  bonds  after 
their  maturity,  equally  requires  that  similar  limitations  should 
be  applied  to  actions  upon  the  coupons  after  their  maturity. 
Coupons,  when  severed  from  the  bonds  to  which  they  were 
originally  attached,  are  in  legal  effect  equivalent  to  the  sepa- 
rate bonds  for  the  different  installments  of  interest.  The  like 
action  may  be  brought  upon  each  of  them,  when  they  respec- 
tively become  due,  as  upon  the  bond  itself  when  the  principal 
matures  ;  and  to  each  action — to  that  upon  the  bond  and  to 
each  of  those  upon  the  coupons — the  same  limitation  must, 
upon  principle  apply.  All  statutes  of  limitations  begin  to 
run  when  the  right  of  action  is  complete  and  it  would  be  ex- 
ceptional and  illogical  to  hold  that  the  statute  sleeps  with 
respect  to  claims  upon  detached  coupons,  whilst  a  complete 
right  of  action  upon  such  claims  exists  in  the  holder.  And, 
therefore,  the  statute  of  Iowa,  which  extends  the  same  limita- 
tions upon  all  contracts,  sealed  or  unsealed,  began  to  run 
against  the  coupons  from  their  respective  maturities.^ 

In  other  words,  while  the  length  of  the  period  of  limitation 

1  Thompson  v.  Lee  Co.,  3  Wall.  327 ;        '  Clark  v.  Iowa  City,  20  Wall.  583. 
Aurora  City  v.  West,  7  Wall.  82. 
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is  the  same,  the  statute  begins  to  run  against  a  detached  cou- 
pon from  its  own  maturity  and  an  action  upon  it  may,  there- 
fore, be  barred  before  an  action  upon  the  bond  which  matures 
later.' 

§  522.  Interest  coupon  barred  by  the  statute  of  limitations 
can  not  be  recovered  with  the  principal  debt. — When  an  in- 
stallment of  interest  due  on  a  municipal  bond  can  not  be 
recovered  by  a  suit  on  the  coupons  by  reason  of  lapse  of  time 
since  the  coupon  matured,  the  same  installment  of  interest  can 
not  be  recovered  along  with  the  principal  debt  in  a  suit  on  the 
bonds.^ 

§  523.  Coupons,  when  barred  by  the  statute  of  limitations 
under  the  New  Tork  code. — The  code  of  civil  procedure  of  the 
state  of  New  York  provides  that  "a  contract,  obligation  or  lia- 
bility express  or  implied,  except  a  judgment  or  sealed  instru-- 
ment,"  must  be  brought  within  six  years  after  the  cause  of 
action  has  accrued ;  but  actions  upon  sealed  instruments  may 
be  brought  within  twenty  years.  In  an  action  upon  detached 
coupons  the  defendant  pleaded  the  six  years'  statute  of  limita- 
tions and  asserted  that  it  was  a  valid  defense  to  the  coupons 
upon  which  the  action  was  founded.  The  United  States  cir- 
cuit court  for  the  northern  district  of  New  York  held  that  cou- 
pons detached  from  bonds  are  substantially  copies  of  and  par- 
take of  the  nature  of  the  bonds  from  which  they  are  detached, 
and  the  statute  of  limitations  which  applies  to  them  is  the  one 
which  relates  to  sealed  instruments.  Hence,  they  are  not 
barred  by  lapse  of  time  short  of  twenty  years.' 

1  Amy  V.   Dubuque,  98  U.  S.  470;  314;  Ferry  v.  Ferry,  2  Gush.  (Mass.) 

Koshkonong  v.  Burton,  104  U.  S.  668 ;  92 ;    City  v.   Lamson,    9  Wall.    477 ; 

Huey  V.  Macon  County,  35  Fed.  E.  City    of    Lexington     u.    Butler,     14 

481 ;  2  Elliott  E.  R.,  §  486.  Wall.  282 ;  Clark  v.  Iowa  City,  20  Wall. 

^Griffin  v.  Macon  Co.,  36  Fed.  R.  583. 

885;  Huey  v.  Macon  Co.,  35  Fed.  R.  ^  Kershaw  ».  Town  of  Hancock,  10 

481 ;  Bush  v.  Stowell,  71  Pa.  St.  208 ;  Fed.  R.  541 ;  City  v.  Lamson,  9  Wall. 

Burnham  v.  Brown,  23  Me.  400;  Esta-  477;  City  of  Lexington  v.  Butler,  14 

brook  V.  Moulton,  9  Mass.  258 ;  Hey-  Wall.   282 ;   Clark  v.   Iowa   City,   20 

wood  V.  Perrin,  10  Pick.  228.     Vide  Wall.  583 ;  Amy  v.  Dubuque,  98  U.S. 

Grafton  Bank  v.  Doe,  19  Vt.  463 ;  Hen-  470. 
derson  v.  Hamilton,   1  Hall  (N.  Y.) 
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§  524.  Unaccepted  offer  of  the  acknowledgment  of  a  debt  by 
municipality  as   affecting  the  statute  of  limitations. — In  an 

action  on  coupons  of  municipal  bonds,  an  offer  by  the  munici- 
pality within  the  statutory  period  of  limitations,  to  compromise 
its  bonds  at  a  specified  percentage,  which  was  declined  by  the 
holders  of  bonds  in  suit,  although  accepted  by  the  holders  of 
its  other  bonds,  is  not  a  promise  to  pay  or  an  acknowledgment 
of  the  debt  which  will  interrupt  the  running  of  the  statute  of 
limitations.' 

§  525.  Kunning  of  the  statute  of  limitations  upon  an  im- 
plied promise  by  municipality  to  repay  money  received  for  void 
bonds. — An  action  upon  an  implied  promise  by  a  municipal 
corporation  to  repay  money  received  for  void  municipal  bonds 
accrues  at  the  time  the  payment  is  made,  and  not  from  the  time 
the  bonds  are  adjudged  void  or  from  the  discovery  of  his  mis- 
take by  plaintiff,  in  the  absence  of  fraudulent  concealment  by 
defendant,  or  at  the  time  of  demand.  Though  illegal  bonds  of 
a  municipal  corporation  be  regarded  as  voidable  only  at  the 
will  of  the  corporation,  an  action  as  for  money  had  and  re- 
ceived is  barred  by  the  statute  limiting  actions  on  implied 
promises  to  five  years,  where  more  than  five  years  before  the 
action  was  brought  the  municipality  refused  to  pay  interest 
thereon,  and  pleaded  in  an  action  thereon  that  they  were  void, 
though  it  was  stipulated  in  that  action  that  the  suit  might  be 
continued  till  decisions  in  another  suit  involving  the  validity 
of  similar  bonds,  as  by  the' plea  of  ultra  vires  plaintiff  could 
abandon  his  suit  and  sue  on  the  implied  promise.^ 

§  526.-  Statute  of  limitations,  when  a  bar  to  an  action  on 
bonds  for  money  had  and  received. — Where  a  municipal  cor- 

>  Edwards  v.  Bates  Co.,  55  Fed.  E.  36  Mich.  487;  Lunt  v.  Wrenn,  113  111. 

436 ;  Chambers  v.  Eubey,  47  Mo.  99 ;  168 ;  Blethen  v.  Loverlng,  58  Me.  437 ; 

Keeton's  Heirs  v.  Keeton's  Admr.,  20  Jones  v.  School  District,  26  Kan.  490. 

Mo.  530 ;  Cook  ».  The  Continental  In-  Vide  Morrison  v.  Mullin,  34  Pa.  St.  12 ; 

surance    Co.,   70  Mo.  610;   Smith  v.  Collins  ».  Thayer,  74  111.  138;  Weaver 

Shell,  82   Mo.  15;  Kansas  City,  etc.,  d.  Leiman,  52  Md.  708 ;  Chancellors. 

Railroad  Co.  v.  Farrell,  76  Mo.  188.  Wiggins,  4  B.  Monroe  201.    But  see 

2  Morton  v.  City  of  Nevada,  41  Fed.  .(Etna  Life  Ins.  Co.  v.  Lyon  County, 

E.  582,  52  Fed.  E.  350 ;  Tapley  v.  Mc-  82  Fed.  E.  929. 
Pike,  50  Mo.  589 ;  Palmer  v.  Palmer, 
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poration  had  issued  certain  bonds,  which  were  placed  in  the 
hands  of  an  agent  to  negotiate,  and  the  agent  sold  the  bonds 
and  absconded  with  the  proceeds,  the  purchaser  of  part  of  the 
bonds  afterwards  brought  suit  on  them  against  the  corpora- 
tion, which  defended  the  suit  on  the  grounds  that  the  bonds 
were  issued  without  authority  of  law,  and  this  defense  was  sus- 
tained. The  bondholder  then  made  a  demand  upon  the  cor- 
poration for  the  money  paid  its  agent  for  the  bonds,  or  for  the 
sum  which  the  agent  had  recovered  from  the  defaulting  agent, 
in  case  its  liability  were  held  to  be  limited  to  the  amount  it 
had  actually  received,  and  such  demand  being  refused,  filed  a 
bill  against  the  corporation  to  obtain  the  relief.  It  was  held 
that  the  accruing  of  plaintiff's  right  of  action  was  not  post- 
poned after  the  making  of  his  demand,  but  the  same  arose  at 
least  as  soon  as  the  corporation  by  interposing  its  answer  in 
the  action  on  the  bonds,  denied  its  liability  and  more  than  six 
years  having  elapsed  since  that  time,  during  which  plaintiff 
was  at  liberty  to  assert  his  claim  in  his  action  at  law,  his  right 
was  barred.' 

§  527.  Statute  of  limitations,  when  a  bar  to  an  action  on  an 
implied  or  constructive  trast. — In  case  of  an  implied  or  con- 
structive trust,  unless  there  has  been  a  fraudulent  concealment 
of  the  cause  of  action,  lapse  of  time  is  as  complete  a  bar  in 
suits  in  equity  as  in  actions  at  law  ;  and  the  bar  of  the  statute 
begins  to  run  when  the  cause  of  action  has  accrued.  Thus, 
a  municipal  corporation  in  Indiana  entrusted  certain  bonds 
to  one  W.  to  sell.  W.  sold  the  bonds  and  embezzled 
the  proceeds.  The  corporation  afterwards  recovered  $6,988, 
from  a  bank  which  held  the  same  for  W.  More  than  six  years 
after  the  recovery  of  this  money,  one  M.,  a  holder  of  some  of 
the  bonds  sold  by  W.  which  had  been  adjudged  to  be  invalid, 
brought  suit  against  the  corporation  to  charge  it  as  trustee  of 
the  money  recovered  from  W.'s  bank  on  the  ground  that  such 

'  Merrill  v.  Town  of  Monticello,  27  stances  of  the  latter  case,  the  statute 

Fed.  E.  462,  18  0.  C.  A.  636.    Distin-  of  limitations  did  not  begin  to  run  un- 

guished  in  jEtnaLife  Ins.  Co.  B.  Lyon  til  the  time  designated  in  the  bonds 

County,  82  Fed.  R.  929,  in  which  it  was  for  payment, 
held  that  under  the  different  circum- 
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money  equitably  belonged  to  the  purchaser  of  the  bonds.  It 
was  held  by  the  United  States  circuit  court  for  the  district  of 
Indiana  that  the  statute  of  limitations  was  a  bar  to  the  suit  to 
charge  the  corporation  under  such  implied  or  constructive 
trust.' 

§  528.  Actions,  when  barred  on  railway  aid  bonds. — In  a  suit 
upon  certain  railroad  aid  bonds  in  the  state  of  Kansas,  it  ap- 
peared that  on  the  13th  of  October,  1870,  the  board  of  county 
commissioners  of  Bourbon  county  subscribed  for  $150,000  of 
the  capital  stock  of  the  Fort  Scott  and  Allen  County  Railroad 
Company,  of  which  the  Fort  Scott,  Humboldt  and  Western 
Railroad  Company  was  the  successor.  Upon  the  completion  of 
the  roadbed  of  the  railroad  company  from  Fort  Scott  to  the 
western  line  of  Bourbon  county  on  or  before  the  first  day  of 
July,  1872,  the  bonds  of  the  county  were  to  be  issued  to  the 
railroad  company  in  payment  of  the  subscription.  On  the  6th 
day  of  June,  1871,  S.  entered  into  a  written  contract  with  the 
railroad  company  to  grade  and  complete  the  roadbed  in  Bour- 
bon county,  and  in  payment  thereof  was  to  receive  from  the 
railroad  company  $125,000  of  the  bonds  of  that  county.  S. 
had  no  contract  with  the  county,  his  contract  being  a  personal 
one  with  the  railroad  company.  S.  performed  his  contract  with 
the  railroad  company  prior  to  June  30,  1872,  and  was  entitled 
to  payment  from  the  railroad  company  under  the  terms  of  the 
contract.  After  the  roadbed  was  completed  in  June,  1872,  the 
railroad  company  demanded  of  Bourbon  county  the  bonds  in 
payment  of  the  subscription.  The  county  refused  to  issue  or 
deliver  the  bonds,  and  soon  after  burned  them.  It  was  held  b}'^ 
the  supreme  court  of  Kansas  that  as  the  railroad  company 
completed  the  contract  with  Bourbon  county  on  or  before  June 
30,  1872,  and  had  demanded  the  bonds  on  that  date,  its  cause 
of  action  then  accrued,  and  under  the  statute  of  limitations  its 
action  for  the  bonds  or  the  recovery  of  the  same  was  barred  in 
five  years.  It  was  further  held  that  so  long  as  S.  had  no  legal 
or  equitable  assignment  of  the  bonds  from  the  county  to  the 
railroad  company,  and  so  long  as  there  was  no  privity  between 

1  Merrill  v.  Town  of  Monticello,  66  Fed.  R.  165. 
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him  and  the  county  he  had  no  right  or  cause  of  action  against 
the  county  for  the  bonds.  It  was  also  held  that  until  S.  had 
obtained  a  judgment  against  the  railroad  company,  or  a  legal 
or  equitable  assignment  of  its  claim  for  the  bonds,  he  could 
not  maintain  any  action  against  the  county  for  the  bonds,  and 
joining  the  railroad  company  as  defendant  in  such  an  action 
gave  him  no  additional  right  or  cause  of  action  against  the 
county.' 

§  529.  When  a  judgment  is  res  adjudicata. — Where  a  judg- 
ment for  the  defendant  was  rendered  on  a  demurrer  to  a  peti- 
tion in  an  action  on  the  coupons  of  municipal  bonds  on  the 
ground  that  the  cause  of  action  on  the  coupons  was  barred  by 
the  statute  of  limitations,  such  judgment  was  held  to  be  res 
adjudicata  between  the  parties,  in  a  suit  on  the  bonds,  in  which 
judgment  was  also  demanded  for  the  amount  of  the  coupons." 
So,  it  has  been  held  that  the  holder  of  coupons  cut  from  county 
bonds  issued  in  satisfaction  of  a  judgment  is  in  privity  with 
the  judgment  creditor  and,  in  an  action  upon  the  coupons,  may 
invoke  every  presumption  and  estoppel  in  support  of  his  claim 
which  the  judgment  creditor  could  have  invoked  if  he  had 
brought  the  action  upon  his  judgment.'  And  a  judgment  in 
a  suit  brought  by  certain  tax-payers  on  behalf  of  themselves 
and  all  others  to  enjoin  the  issuance  of  bonds  is  conclusive  and 
binding  upon  all  the  tax-payers  of  the  town,  although  they  are 
not  parties,  so  far  as  it  determines  the  validity  of  the  bonds 
and  authorizes  their  issuance.* 

So,  where  a  judgment  has  been  recovered  against  a  county 
on  its  bonds  and  a  mandamus  has  been  issued  to  compel  the 

'  Smith  V.  Comrs.  of  Bourbon  Co.,  Eiverside  Independent  District,  144 

43  Kan.  619;    Tennent  v.  Battey,  18  TJ.  S.  ■  610;     Price    v.  Bonnifleld,    2 

Kan.  324;    State  Bank  ».  Magness,  11  Wyo.  80.     But  see  an«e,  §  503. 

Ark.  343 ;  Meath  v.  Mississippi  Comrs.,  '  Board  v.  Piatt,  79  Fed  R.  567,  572. 

10911.8.268;  Tiffin  v.  Leabo,  52  Mo.  *Stallcup  v.  Tacoma,  13  Wash.  141, 

49 ;  Sidener  v.  Galbraith,  63  Ind.  89.  52  Am.  St.  E.  25 ;  Harmon  v.  Auditor, 

"Edwards  v.  Bates  Co.,  55  Fed.  R.  123  111.  122,  5  Am.  St.  R.  502.    This  is 

436;  Bissell  v.  Spring  Valley  Tp.,  124  certainly  true  where  a  second  suit  is 

TJ.  S.  225;   Gould  v.  Evansville,  etc.,  brought  upon  the  same  grounds  pre- 

Railroad  Co.,  91  U.  S.  526;  Lewis  v.  sented  and  decided  in  the  former  suit. 
Brown  Tp.,  109  U.  S.  162;   Nesbit  v. 
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levy  of  a  tax  to  pay  the  same,  the  matter  is  res  adjudicata  and 
the  validity  of  the  bonds  can  not  be  questioned  in  a  subsequent 
suit  between  the  same  parties.' 

§  530.  The  right  of  mandamus,  when  barred  by  the  statute 
of  limitations. — The  right  of  mandamus  to  enforce  the  collec- 
tion of  a  judgment  against  a  municipality  on  its  bonds  is  in 
the  nature  of,  and  is  equally  equivalent  to,  the  statutory  right 
of  execution,  and  the  right  to  prosecute  the  writ  for  such  a 
purpose  has  been  held  .limited  to  the  same  period  of  time 
within  which  execution  may  be  sued  out  and  a  judgment 
against  individuals.^ 

§  531.  Statute  of  limitations,  how  affected  by  municipal  of- 
ficers evading  service  of  process  by  resignation  or  otherwise. 

— The  general  rule  relating  to  statute  of  limitations  is  that 
the  language  of  the  statute  must  prevail,  and  no  reason  based 
on  apparant  inconvenience  or  hardship  can  justify  a  departure 
from  it.  The  courts  of  equity,  however,  from  an  early  day 
held  that  where  one  person  had  been  injured  by  the  fraud  of 
another,  and  the  facts  constituting  such  fraud  did  not  come  to 
the  knowledge  of  the  person  injured  until  some  time  after- 
ward, the  statute  will  not  commence  to  run  until  the  discovery 
of  those  facts,  or  until,  by  reasonable  diligence,  they  might 
have  been  discovered.' 

But  the  supreme  court  of  the  United  States  has  held  that  a 
conspiracy  of  the  oflBcials  and  residents  of  the  city  to  prevent 
service  of  process  upon  it,  by  the  resignation  of  the  mayor 
and  by  the  secret  meeting  of  the  common  council  before  quali- 
fying and  organizing,  and  by  their  immediately  resigning 
their  offices  after  the  transaction  of  some  necessary  business, 
and  the  consequent  inability  to  serve  such  process,  does  not 

^Marion  County  v.  Coler,  88  Fed.  3   P.  Wms.  143;    Hovenden  v.  Ld. 

R.  59.  Annesley,  2  Sch.  &  Lef.  607,  631,  etc.; 

*  United  States  v.  Township  of  Oa-  Blennerhassett  v.  Day,  2  Ball.  &  B. 

wage,  28  Fed.  R.  55.  104,  129;    Mitf.  Ch.  PI.  Ed.  Jeremy, 

'  Braun  v.  Sauerwein,  10  Wall.  218 ;  269 ;  Blanchard  Lim.,  81 ;  Wood  Lim., 

Booth  «.  Warrington,  4  Brown  P.  0.  §58,   p.    114,   §274,   p.   586;     Angell 

163;    South  Sea  Co.    v.  Wymondaell,  Lim.,  c.  18,  2d  ed.,  p.  188. 
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furnish  any  excuse  for  not  commencing  the  action  within  the 
time  limited  by  law. 

The  courts  can  not  create  an  exception  to  the  operation  of 
the  statute  of  limitations  not  made  by  the  statute  itself,  where 
the  party  designedly  evades  the  service  of  process. 

Although  concealment  of  fraud  has  been  held  ground  for 
suspending  the  statute  of  limitations,  yet  the  evasion  of  service 
of  process  is  not  fraud  in  the  legal  sense  of  the  term,  and  is 
no  valid  answer  to  the  statutory  bar.' 

In  an  action  brought  upon  certain  municipal  aid  bonds, 
issued  in  pursuance  of  the  statute,  it  was  alleged,  for  the  pur- 
pose of  avoiding  the  statute  of  limitations,  that  for  a  certain 
period  during  the  running  of  the  statute  on  the  bonds  there 
was  no  officer  of  the  municipal  corporation,  they  having  all 
resigned  for  the  express  purpose  of  evading  service  of  sum- 
mons, in  order  that  no  valid  service  could  be  made  upon  any- 
body. It  was  held  by  the  United  States  circuit  court  for  the 
district  of  California  that,  although  all  the  officers  of  a  munici- 
pality resign  for  the  purpose  of  evading  service  of  summons  in 
a  suit  against  such  municipality,  it  will  not  prevent  the  stat- 
ute of  limitations  from  running.^ 

§  532.  Statute  of  limitation  as  affecting  mnnicipal  war- 
rants.— A  case  arose  in  the  supreme  court  of  the  United  States 
from  the  state  of  Nebraska  in  which  this  subject  was  under 
consideration  by  the  court.  It  appeared  that  suit  was  brought 
to  recover  the  amount  due  upon  certain  warrants  of  a  county. 
The  petition  alleged,  among  other  things,  that  the  warrants 
had  been  presented  to  the  county  treasurer  and  payment 
thereon  demanded.  The  county  treasurer  indorsed  upon  the 
warrant  "not  paid  for  want  of  funds."  Afterwards  the  war- 
rants were  duly  registered  for  payment.  The  answer  set  up  as 
a  defense  that  the  causes  of  action  did  not  accrue  within  five 
years  next  before  the  commencement  of  the  suit.  To  this  a 
demurrer  was  filed  upon  the  ground  that  the  answer  did  not 
state  facts  sufficient  to  constitute  a  defense,  and  "that  by  the 

'Amy  V.  City  of  Watertown,  130       'Nash  ».  Eldorado  Co.,  24  Fed.  E. 
tr.  S.  320.  252. 
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statutes  of  Nebraska  and  the  construction  given  thereunder 
by  the  court  of  Nebraska  the  statute  does  not  run  against  a 
county  warrant."  This  demurrer  was  overruled,  and  judg- 
ment rendered  in  favor  of  the  county.  The  case  was  appealed 
to  the  supreme  court  of  the  United  States  and  the  judgment  of 
the  lower  court  was  reversed  on  the  ground  that  in  Nebraska 
the  statute  for  five  years  does  not  run  against  a  county  war- 
rant. And  that  the  cause  of  action  upon  such  warrant  did 
not  accrue  when  the  payment  was  refused.  The  court  further 
held  that  in  an  action  to  recover  the  amount  due  upon  war- 
rants an  answer  that  the  cause  of  action  did  not  accrue  within 
five  years  next  before  the  commencement  of  the  suit  does  not 
state  facts  sufiicient  to  constitute  a  defense.' 

Chief  Justice  Waite  said :  '  'According  to  the  rule  established 
in  Brewer  v.  Otoe  County,  the  cause  of  action  did  not  accrue 
when  the  payment  was  refused,  'but  only  when  the  money 
for  its  payment  is  collected,  or  time  sufiicient  for  the  collec- 
tion of  the  money  has  elapsed.'  We  can  not  say,  as  a  matter 
of  law,  that  this  was  more  than  five  years  before  the  com- 
mencement of  the  action." ' 

The  supreme  court  of  Iowa  has  held  that  the  statute  of  lim- 
itations begins  to  run  against  a  county  warrant  when  it  is  pre- 
sented to  the  proper  authority  and  indorsed  "not  paid  for 
want  of  funds."' 

Where  a  town  clerk  has  duly  paid  an  order,  and  is  entitled 
to  credit  for  it  at  his  next  settlement,  the  statute  of  limitations 
begins  to  run,  under  the  statutes  of  Iowa,  at  the  date  of  such 
settlement.* 

The  supreme  court  of  Texas  has  held  that  where  the  county 
commissioners'  court  passed  an  order  that  all  warrants  not  reg- 
istered under  a  certain  act  of  the  legislature  should  not  be 

'  King  Iron  Bridge  and  Manufactur-  27  Fed.  E.  800.      See,  also,  Davis  v. 

ing  Co.  V.  Otoe  County,  124  U.  S.  459 ;  Board,  23  Neb.  262,  45  Pac.  E.  982. 

Chapman  v.  County  of  Douglass,  107  '  Carpenter  v.  District  Tp.  of  Dnion, 

U.  S.  348 ;    Brewer  v.  Otoe  County,  1  58  l9wa  335. 

Neb.  873.  *  Dewey  v.  Lins,  57  Iowa  235 ;  Pres- 

'King  Iron  Bridge  and  Manufactur-  cott  v.  Gonser,  34  Iowa  176. 
ing  Co.  V.  Otoe  County,  124  U.  S.  459, 
MuN.  Sb.— 36 
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paid,  in  an  action  brought  more  than  four  years  after  such 
order  had  been  made,  on  a  warrant  issued  before  the  order  of 
said  court,  that  in  the  absence  of  any  knowledge  of  the  order 
on  the  part  of  the  holder  of  the  warrant  from  any  source,  the 
statute  of  limitation  was  not  set  in  operation  against  him.' 

In  a  suit  upon  certain  school  bonds,  it  appeared  that  the 
county  commissioners  levied  taxes  on  the  taxable  property  in 
said  school  district  for  the  purpose  of  paying  the  interest  on 
said  bonds,  and  to  provide  a  sinking  fund  for  the  final  re- 
demption of  the  same  ;  that  such  taxes  were  collected  by  the 
county  treasurer  and  paid  on  said  bonds  within  five  years 
next  before  the  commencement  of  said  action.  It  was  held  that 
such  payment  was  sufficient  to  take  the  bond  upon  which  it 
was  paid  and  endorsed  out  of  the  statute  of  limitations.* 

§  583 .  Talid  defense  to  an  action  upon  certificates  of  indebted- 
ness.— In  an  action  upon  a  certificate  of  indebtedness  issued 
by  a  city,  and  signed  by  the  mayor  and  clerk,  the  answer  alleged 
that  it  was  issued  without  authority,  and  delivered  to  the 
plaintiff  without  consideration  ;  that  the  pretended  considera- 
tion was  under  a  contract  with  the  company  of  which  the  mayor 
was  a  member  ;  that  the  contract  was  fraudulent  and  void,  and 
no  consideration  was  ever  received  by  the  city,  and  the  issue 
was  in  excess  of  the  power  of  the  city  and  in  violation  of  the 
law  ;  that  the  certificate  was  not  issued  in  anticipation  of  a 
levy  ;  that  before  it  was  issued,  the  city,  through  its  city  coun- 
cil and  committee  had  anticipated  a  levy  to  the  full  extent  au- 
thorized by  law.  It  was  held  that  the  answer  stating  such  facts 
was  not  demurrable  as  failing  to  state  a  valid  defense.' 

§  534.  When  holder  of  municipal  bonds  may  recover  interest 
on  interest. — Holders  of  municipal  bonds  issued  under  a  stat- 
ute which  stipulated  for  the  payment  of  interest  semi-annually, 

'  Leach  v.  Wilson  Co.,  68  Tex.  353,  30    Fed.    E.  488 ;   Logan   v.   County 

4  S.  W.  R.  613 ;    De  Cordova  v.  City  Court  of  Barton  Co.,  63  Mo.  336. 

of    Galveston,   4  Tex.  470;  Justices,  ^  School  District  v.  Bank,  19  Neb. 

etc.,  of  Bibb  Co.  Court  v.  Orr,  12  Ga.  89. 

137 ;   Cohen  v.    Carrol,   13  Miss.  38 ;  '  Bangor  Savings  Bank  v.  City  of 

Belleville  Savings  Bank  v.   Winslow,  Stillwater,  45  Fed.  R.  544. 
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part  only  of  the  bonds  having  coupons  therefor  attached,  and 
the  semi-annual  installments  of  interest  not  being  paid  when 
due,  are  entitled  to  recover  interest  upon  all  such  semi-annual 
installments  from  the  date  they  become  due.' 

§  535.   Misappropriation  of  proceeds  of  bonds  as  a  defense. 

— As  against  the  innocent  purchaser  for  value,  before  maturity, 
of  bonds  issued  by  a  city  board  of  education,  it  is  no  defense 
that  the  board  loaned  nearly  the  entire  proceeds  of  their  sale  to 
the  city,  for  city  warrants  that  were  never  paid  and  that  can 
not  be  legally  enforced.^ 

Neither  is  it  a  defense  to  such  bonds,  as  against  bona  fide 
purchasers  thereof,  that  the  citizens  and  officers  of  a  municipal 
corporation,  with  intention  to  use  the  proceeds  of  the  bonds 
for  an  unlawful  purpose,  took  the  necessary  steps  to  issue  them 
for  a  lawful  purpose,  certified  on  the  face  of  them  that  they 
were  issued  for  such  lawful  purpose,  and  then  appropriated  the 
proceeds  to  an  unlawful  purpose.' 

§  536.  Bnrden  of  proof. — When  the  pleadings  involve  an  is- 
sue of  bona  fides,  the  burden  of  proof,  as  a  rule,  is  upon  the 
party  who  assails  the  possession.' 

The  logical  and  orderly  mode  of  a  trial  when  such  an  issue 
is  raised  would  be  this  :  The  plaintiff,  in  order  to  sustain 
his  claim,  must  first  produce  the  bonds  or  coupons,  if  the 

1  Wilson  V.  Neal,  23  Fed.   E.  129;  Sage,  69  Fed.  E.  943,946;    Maxcy  ». 

Monnett  v.  Sturges,  25  Ohio  St.  384;  Co.  Court  of  Williamson    Co.,  72  111. 

Cook  V.  Courtright,  40  Ohio  St.  248.  207;  Town  of  Ontario  v.  Union  Bank, 

So,   generally,   coupons    for  interest  47  N.   Y.   Supp.  927;  Nolan    Co.  v. 

draw  interest  after  non-payment  at  State,  83  Tex.   182,  17  S.  W.  E.  823; 

maturity.    Pana  v.  Bowler,  107  TJ.  S.  Jones  v.  City  of  Camden,   44  S.  Car. 

629;  Amy*.   Dubuque,  98  U.  S.  470;  319,  51  Am.  St.E.  819;  Anderson  Coun- 

City  of  Jeffersonville  v.  Patterson,  26  ty  Comrs.  v.  Beal,  113  U.  S.  227.    But 

Ind.  16;  Ashuelot,  etc.,  R.  Co.  v.  El-  see  Doon  Tp.  v.  Cummins,  142  U.  S. 

liott,  57  N.  H.  397.  366, 12  Sup.  Ct.  R.  220 ;  Mtna  Life  Ins. 

^National  Life  Ins.  Co.  v.  Board  of  Co.  v.  Lyon  County,  82  Fed.  R.  929; 

Education,  62  Fed.  R.  778, 10  C.  C.  A.  Mitchell  County  v.   City  Nat.  Bank 

637.  (Tex.),  43  S.  W.  R.  880;    Barnett  v. 

'National  Life  Ins.  Co.  v.  Board  of  Denison,  145  U.  S.  135. 

Education,  62  Fed.  E.  778,  10  C.  0.  A.  *  Murray  v.  Lardner,  2  Wall.  (U.S.) 

637;  City  of  Huron  w.SecondWardSav.  110.     But  see  Lytle  ».   Lansing,   147 

Bank,  86  Fed.  E.  272,  277,  and  author-  U.  S.  59,  13  Sup.  Ct.  E.  254. 
ities  there  cited;    West  Plains  Tp.  v. 
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pleadings  have  rendered  their  production  essential.  Their  ex- 
ecution not  being  put  in  issue,  this  establishes  the  plaintiff's 
case,  and  establishes,  presumptively,  that  he  is  holder  for  value 
before  maturity  without  notice.  The  defendant  then  produces 
such  proof  as  it  may  possess  that  the  plaintiff  is  not  holder  for 
value  ;  or  that  he  received  the  security  after  maturity,  or  that 
he  had  notice  of  the  defects  alleged.  If  either  of  these  points 
is  established,  the  question  of  authority  or  irregularity  is  then 
open.* 

But  without  proving  either  of  these  points,  if  the  defendant 
proves  strong  circumstances  of  fraud  in  connection  with  the 
origin  of  the  securities,  as  bribery  of  the  officers  charged  with 
their  issue,  or  any  other  gross  fraud  which  attended  their  issu- 
ance, the  burden  of  proof  will  be  shifted  upon  the  plaintiff  to 
prove  that  he  gave  value-  for  the  paper,  and  that  he  obtained  it 
before  maturity,  and  unless  he  establishes  these  facts  his  case 
must  fail.*  Indeed,  it  is  an  elementary  rule  that  if  fraud  or 
illegality  in  the  inception  of  negotiable  paper  is  shown,  an  in- 
dorsee, before  he  can  recover,  must  show  that  he  is  a  holder 
for  value,  and  mere  possession,  under  such  circumstances,  is 
not  enough.' 

The  petition  in  a  suit  upon  municipal  bonds,  which  contains 
no  recital  as  to  the  law,  etc.,  under  which  they  were  issued, 
must  aver  and  prove  that  they  were  issued  under  legislative 
authority,  and  in  the  mode  and  for  the  purpose  provided  by 
law.* 

When  it  appears  that  municipal  bonds  were  fraudulently 
issued,  the  burden  is  cast  on  the  holder  to  show  that  he  is  a 
holder  in  good  faith  and  for  value.' 

In  a  suit  by  a  railroad  company  to  enforce  the  issuing  of 
bonds  by  a  municipality  for  its  use,  the  burden  of  proof  is  upon 
the  railroad  company   in  Illinois  to  show  affirmatively  that 

"Chambers  Co.  v.  Clews,  21  Wall.  E.  634;    Harding  v.  Brooks,  5  Pick. 

317.  244;  Elwood  v.  Western  Union  Com- 

2 Smith©.  Sac  Co.,  11  Wall.  139.  pany,    45  N.   Y.   549;    Kavanagh    v. 

'  Stewart  v.  Lansing,  104  U.  S.  505.  Wilson,  70  N.  Y.  177 ;  Gildersleeve  v. 

'Hopper  o.  Town  of  Covington,  8  Landon,  73  N.  Y. 609;  Koehlerr.  Ad- 
Fed.  R.  777,  118  U.  S.  148.  ler,  78  N.  Y.  287. 


Tracy  v.  Town  of  Phelps,  22  Fed. 
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the  issue  of  the  bonds  was  authorized  by  a  vote  of  the  people 
had  pursuant  to  a  law  providing  therefor,  prior  to  the  adoption 
of  the  present  constitution,  and  the  law  under  which  the  elec- 
tion is  held  must  be  substantially  complied  with,  or  the  election 
will  confer  no  authority/ 

Where  the  record  of  the  county  board  relating  to  the  issue  of 
county  bonds  to  a  railroad  company  contained  no  recital  or 
finding  showing  the  giving  of  notice  of  the  election  to  vote  on 
the  proposition  of  a  corporate  subscription,  and  the  county 
clerk,  the  custodian  of  the  records  of  the  county  court,  testified 
that  he  had  made  diligent  and  thorough  search  of  the  records 
and  files  of  his  ofiice,  and  was  unable  to  find  any  paper  or  rec- 
ord indicating  that  any  notice  of  such  election  was  ever  given, 
it  was  held  that  as  the  burden  of  proof  of  the  giving  of  notice  of 
the  election  was  upon  the  party  asserting  the  validity  of  the 
bonds,  such  issue  should  have  been  found  against  him.^ 

§  537.  How  fraud  must  be  pleaded. — A  general  allegation 
that  municipal  bonds  or  warrants  had  been  fraudulently  issued 
is  insufficient,  as  it  merely  states  a  conclusion  of  law  and  is, 
therefore,  demurrable.  Hence  a  declaration  alleging  that  cer- 
tain bonds  were  obtained  by  covin,  fraud,  and  mismanagement 
on  the  part  of  a  railroad  company  must  set  out  the  facts  con- 
stituting fraud,  covin,  and  false  representation.' 

'  Chicago,  etc.,  Railroad  Co.  v.  v.  Banner,  53  Miss.  578.  This  is  in 
Malory,  101  111.  583 ;  Eddy  v.  The  accordance  with  the  general  rule  that 
People,  127  111.  428 ;  Town  of  Prairie  the  facts  constituting  the  alleged 
V.  Lloyd,  97  111.  179 ;  Williams  v.  The  fraud  must  be  specifically  pleaded. 
People,  132  111.  574;  Board,  etc.,  of  Hardy  i<.  Brier,  91  Ind.  91;  Jackson 
Jackson  Co.  v.  Brush,  77  111.  59;  Peo-  v.  Myers,  120  Ind.  504;  Cohn  v.  Gold- 
pie  V.  Jackson  Co.,  92  111.  441.  man,  76  N.  Y.  284;  Dyke  v.  Doherty, 
^Ohoisserw.  The  People,  140111.21.  —  N.  Dak.  — ,69N.  W.  R.  200;  Bliss 
» Mobile  Savings  Bank  v.  Board  of  Code  PL,  §  211 ;  Foster  Fed.  Pr.,  §  69. 
Supervisors,  22  Fed.  Rep.  580;  Title 
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FORMS  AND  PRECEDENTS. 


Municipal  Bonds  for  General  Purposes. 

State  op  Texas.  [Jnitbd  States  of  America.         City  op  Bbenham. 

No. City  of  Bbenham  Bonds.  $100. 

Bonds  for  General  Purposes,  $15,000. 

Twenty  years  after  date,  for  value  received,  the  city  of  Brenham  promises 
to  pay  to  bearer  one  hundred  dollars,  with  interest  at  the  rate  of  ten  per  cent, 
per  annum  from  date,  payable  semi-annually,  on  the  first  days  of  September 
and  March  of  each  year,  upon  presentation  of  the  proper  coupon  hereto  an- 
nexed, both  principal  and  interest  payable  at  the  office  of  the  treasurer  of  the 
city  of  Brenham  after  the  expiration  of  ten  years  from  date  hereof.  This 
bond  is  authorized  by  an  ordinance  of  the  city  of  Brenham,  approved  June  7, 
A.  D.  1879. 

In  witness  whereof,  The  mayor  and  secretary  of  the  city  of  Brenham  here- 
unto set  their  hands  and  affix  the  seal  of  the  city  of  Brenham,  this  31st  day 
of  July,  1879.  M.  P.  Kerr,  Mayor. 

C.  BE.  Carlisle,  City  Secretary. 

City  of  Brenham  v.  German- American  Bank,  144  TJ.  S.  173. 


Form  of  ordinance  providing'  for  the  issue  and  sale  of  municipal  bonds. 

An  Ordinance  to  provide  for  the  Issue  and  Sale  of  Fifteen  Thousand 

Dollars  in  Coupon  Bonds  op  the  City,  to  Borrow  Money  for  General 

Purposes. 
Be  it  ordained  by  the  city  council  of  the  city  of  Brenham : 

Section  1.  That  the  mayor  be,  and  is  hereby,  authorized  and  empowered 
to  have  printed  coupon  bonds  of  the  city  of  Brenham  to  the  amount  of  fifteen 
thousand  dollars. 

Sec.  2.  Said  bonds  shall  be  three  (3)  of  the  denomination  of  one  thousand 
dollars  ($1,000.00),  fourteen  (14)  of  the  denomination  of  five  hundred  dollars 
($500.00),  twenty-five  (25)  of  the  denomination  of  one  hundred  dollars 
($100.00),  and  fifty  of  the  denomination  of  fifty  dollars  ($50.00). 

They  shall  be  made  payable  to  bearer  twenty  years  after  date,  at  the  office 
of  the  treasurer  of  the  city  of  Brenham,  with  interest  from  date  until  paid, 
at  the  rate  of  ten  per  cent,  per  annum,  payable  semi-annually,  on  the  first 
days  of  September  and  March,  at  the  office  of  the  treasurer  of  the  city  of 

(569) 
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Brenham ;  but  the  city  shall  have  the  right  to  redeem  said  bonds  at  any  time 
after  five  years  from  date. 

Sec.  3.   Said  bonds  shall  be  dated  and  interest  begin  to  run  on  the  first  day 

of  ,  A.  D.  18 — ,  provided,  that  should  any  of  said  bonds  be  sold  at  a 

subsequent  date,  the  amount  of  interest  then  due  shall  be  indorsed  as  a  credit 
on  the  coupons  first  due. 

Sec.  4.  Said  bonds  shall  be  signed  by  the  mayor  and  countersigned  by  the 
city  clerk,  and  the  seal  of  the  city  shall  be  aflBxed,  and  they  shall  be  num- 
bered and  registered  as  series  2,  No.  — ,  giving  the  number  of  the  bond  issued, 
commencing  with  No.  1. 

Sec.  5.  Coupons  shall  be  attached  to  each  of  said  bonds  for  each  semi-annual 
installment  of  interest,  which  said  coupon  shall  have  printed  thereto  the  sig- 
nature of  the  mayor  and  the  city  clerk,  and  shall  be  received  for  general  ad 
valorem  taxes  of  the  city. 

Sec.  6.  Said  bonds  shall  be  negotiated  and  sold  by  the  mayor  and  finance 
committee  of  the  city  as  the  same  may  be  required  for  general  purposes,  but 
in  no  case  shall  they  be  sold  at  a  greater  discount  than  five  percent.,  and  the 
proceeds  thereof  shall  be  placed  in  the  treasury  of  the  city  to  the  credit  of  the 
general  fund. 

Sec.  7.  That  there  be,  and  is  hereby,  appropriated  out  of  the  general  ad  va- 
lorem tax  of  the  city  one-eighth  of  one  per  cent.,  or  so  much  thereof  as  may 
be  necessary,  on  the  assessed  value  of  the  taxable  property  of  the  city,  as  a 
special  interest  and  sinking  fund  with  which  to  pay  the  interest  on  said  bonds 
and  liquidate  the  same,  and  the  said  fund  shall  be  kept  separate  from  the 
other  funds  of  the  city,  and  shall  be  used  for  no  other  purpose. 

Sec.  8.  That  this  ordinance  go  into  effect  and  have  force  from  and  after  its 
passage. 

Approved  June  7,  1879.  M.  P.  Kbee,  Mayor. 

Attest:     C.  H.  Carlisle,  Secretary. 

City  of  Brenham  v.  German-American  Bank,  144  U.  S.  173. 


Form  of  Town  Bonds. 

No.  29.  United  States  op  America.  $1,000. 

State  of  Illinois,  County  of  Ogle, 
oregon  town  bond. 
Know  all  men  by  these  presents.  That  the  town  of  Oregon,  in  the  county  of 
Ogle  and  State  of  Illinois,  is  indebted  to  the  Ogle  and  Carroll  County  Rail- 
road Company  in  the  full  and  just  sum  of  one  thousand  dollars,  which  sum  of 
money  said  town  agrees  and  promises  to  pay  on  or  before  the  first  day  of  July, 
1883,  to  the  said  Ogle  and  Carroll  County  Railroad  Company,  or  bearer,  with 
interest  at  the  rate  of  seven  per  cent,  per  annum,  payable  annually,  on  the 
first  day  of  July,  at  the  oflSce  of  the  Farmers'  Loan  and  Trust  Company  of  New 
York,  in  the  City  of  New  York,  upon  the  delivery  of  the  coupons  severally 
hereto  annexed,  for  which  payment  of  principal  and  interest,  well  and  truly  to 
be  made,  the  faith,  credit,  and  property  of  said  town  of  Oregon  are  hereby 
solemnly  pledged,  under  authority  of  an  act  of  the  general  assembly  of  the 
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State  of  Illinois  entitled  An  act  to  amend  an  act  entitled  An  act  to  incorpo- 
rate the  Ogle  and  Carroll  County  Railroad  Company,  which  said  act  was 
approved  March  30,  1869. 

This  bond  is  one  of  a  series,  numbering  from  21  to  60  inclusive,  for  $1,000 
each,  which  bonds,  so  numbered,  together  with  another  series  numbered  from 
1  to  20  inclusive,  for  |500  each,  are  the  only  bonds  issued  by  said  town  of  Ore- 
gon, under  and  by  virtue  of  said  act. 

In  witness  whereof.  The  supervisor  and  town  clerk  of  the  said  town  of  Ore- 
gon have  hereunto  set  there  hands,  this  thirty-first  day  of  December,  A.  D. 
1870. 

Frbd.  H.  Maksh,  Town  Clerk.  E.  S.  Pottbb,  Supervisor. 

certificates. 
Auditor's  Office,  Illinois. 

Springfield,  June  5,  1871. 

I,  Charles  E.  Lippincott,  auditor  of  public  accounts  of  the  state  of  Illinois, 
do  hereby  certify  that  the  within  bond  has  been  registered  in  this  office  this 
day,  pursuant  to  the  provisions  of  an  act  entitled  An  act  to  fund  and  provide 
for  paying  the  railroad  debts  of  counties,  townships,  cities  and  towns,  in 
force  April  16,  1869. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and  affixed 
the  seal  of  my  office  the  day  and  year  aforesaid. 

[Seal.]  C.  E.  Lippincott,  Auditor,  P.  A. 

The  coupons  are  in  the  following  form,  varying  as  to  the  number  of  bond 
and  date  of  payment: 
State  of  Illinois,  County  of  Ogle: 

The  town  of  Oregon  will  pay  to  the  Ogle  and  Carroll  County  Railroad 
Company,  or  bearer,  seventy  dollars,  at  the  office  of  the  Farmers'  Loan  and 
Trust  Company  of  New  York,  in  the  city  of  New  York,  on  the  first  day  of 
July,  1873,  on  presentation,  being  one  year's  interest  on  bond  No.  29. 

F.  H.  Marsh,  Clerk.  E.  S.  Potter,  Supervisor. 

applications. 
To  the  Town  Clerk  of  the  Town  of  Oregon,  in  the  County  of  Ogle  and  State 

of  Illinois: 

The  undersigned,  legal  voters  of  the  said  town  of  Oregon,  in  the  county  and 
state  aforesaid,  do  hereby  make  application  to  you,  and  request  that  an  elec- 
tion shall  be  held  in  said  town,  under  the  provisions  of  an  act  of  the  general 
assemby  of  the  state  of  Illinois,  entitled  An  act  to  amend  an  act  entitled  An 
act  to  incorporate  the  Ogle  and  Carroll  County  Railroad  Company,  approved 
March  30,  A.  D.  1869,  to  determine  whether  said  town  shall,  in  its  corporate 
capacity,  make  a  donation  to  the  said  Ogle  and  Carroll  County  Railroad 
Company  of  the  sum  of  forty  thousand  dollars  in  the  bonds  of  said  town,  in 
such  denominations  as  said  company  may  designate,  not  less  than  one  hun- 
dred dollars  each,  payable  at  the  option  of  said  town,  within  twenty  years 
from  the  date  of  their  issue,  bearing  interest  from  date  at  the  rate  of  seven 
per  cent,  per  annum,  payable  annually,  and  principal  and  interest  payable  at 
such  place  as  said  company  may  designate,  to  aid  in  the  construction  of  the 
first  division  of  said  Ogle  and  Carroll  County  Railroad,  said  bonds  not  to  be 
issued,  dated  or  delivered  until  said  company  shall  have  completed  said  first 
division  of  said  railroad,  with  a  T  rail  weighing  not  less  than  forty-five 
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pounds  to  the  yard,  in  condition  to  run  trains  thereon  from  a  connection  or 
intersection  with  the  Chicago  and  Northwestern  Railway  to  a  point  at  and 
within  said  town  of  Oregon,  within  one-half  mile  of  the  east  bank  of  Rock 
river,  and  shall  have  equipped  the  same  with  rolling  stock  sufficient  to 
operate  a  daily  train  to  and  from  said  town  for  the  accommodation  of  passen- 
gers and  freight,  nor  until  said  company  shall  have  released  said  town  from 
all  liabilities  on  account  of  donations  heretofore  voted,  except  a  donation  of 
ten  thousand  dollars  voted  by  said  town  on  the  ninth  day  of  December,  A.  D. 
1869,  said  vote  and  donation  of  forty  thousand  dollars  to  be  null  and  void, 
unless  said  first  division  of  said  railroad  shall  be  completed  and  equipped  as 
aforesaid,  on  or  before  the  first  day  of  January,  A.  D.  1871,  but  in  case  the 
same  shall  be  so  completed  and  equipped  within  the  time  aforesaid,  and  said 
company  shall  execute  and  deliver  said  release,  then  the  said  bonds  to  be 
delivered  upon  the  demand  of  said  company,  and  to  bear  date  of  the  day  of 
delivery. 

And  we  request  that  immediate  notice  be  given  of  such  election,  and  that 
the  same  be  held  on  the  twenty-third  day  of  June,  A.  D.  1870.  Dated  this 
twenty-fourth  day  of  May,  A.  D.  1870. 

BLKOTION  NOTICES. 

Whereas,  more  than  twenty  legal  voters  of  the  town  of  Oregon,  in  the 
county  of  Ogle,  and  state  of  Illinois,  have  presented  to  me,  clerk  of  said 
town,  a  written  application  requesting  that  an  election  be  held  in  said  town 
under  the  provisions  of  an  act  of  the  general  assembly  of  the  State  of  Illi- 
nois, entitled  An  act  to  amend  an  act  entitled  An  act  to  incorporate  the 
Ogle  and  Carroll  County  Railroad  Company,  approved  March  30,  A.  D. 
1869,  to  determine  whether  said  town  shall,  in  its  corporate  capacity,  make  a 
donation  to  the  said  Ogle  and  Carroll  County  Railroad  Company,  of  the  sum 
of  forty  thousand  dollars  in  the  bonds  of  the  said  town,  in  such  denomina- 
tions as  said  company  may  designate,  not  less  than  one  hundred  dollars  each, 
payable  at  the  option  of  said  town,  within  twenty  years  from  the  date  of  their 
issue,  bearing  interest  from  date  at  the  rate  of  seven  per  centum  per  annum, 
payable  annually,  and  principal  and  interest  payable  at  such  place  as  said 
company  may  designate,  to  aid  in  the  construction  of  the  first  division  of 
said  Ogle  and  Carroll  County  Railroad ;  said  bonds  not  to  be  issued,  dated  or 
delivered  until  said  company  shall  have  completed  said  first  division  of  said 
railroad,  with  a  T  rail  weighing  not  less  than  fortv-five  pounds  to  the  yard, 
in  condition  to  run  trains  thereon  from  a  connection  or  intersection  with  the 
Chicago  and  Northwestern  Railway,  to  a  point  at  and  within  said  town  of 
Oregon,  within  one-half  mile  of  the  east  bank  of  Rock  river,  and  shall  have 
equipped  the  same  with  rolling  stock  sufficient  to  operate  a  daily  train  to  and 
from  said  town  for  the  accommodation  of  passengers  and  freight ;  nor  until 
said  company  shall  have  released  said  town  from  all  liability  on  account  of 
donations  heretofore  voted,  except  a  donation  of  ten  thousand  dollars  voted 
by  said  town  on  the  9th  day  of  December,  A.  D.  1869 ;  said  vote  of  forty  thou- 
sand dollars  to  be  null  and  void  unless  said  first  division  of  said  railroad 
shall  be  completed  and  equipped  within  the  time  aforesaid,  and  said  com- 
pany shall  execute  and  deliver  said  release,  then  the  said  bonds  shall  be  de- 
livered upon  demand  of  said  company,  and  to  bear  date  of  the  day  of  de- 
livery. 
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The  inhabitants,  legal  voters  of  the  said  town  of  Oregon,  are  therefore 
hereby  notified  that  an  election  will  be  held  by  the  legal  voters  of  said  town, 
at  the  court-house  in  said  town  of  Oregon,  on  Thursday  the  twenty-third  day 
of  June,  A.  D.  1870,  at  9  o'clock  in  the  forenoon  of  said  day,  for  the  object  and 
purpose  of  voting  upon  and  determining  the  matters  and  questions  herein- 
before, and  in  said  written  application  as  set  forth  and  contained. 

Given  under  my  hand  at  my  oflBce,  in  said  town  of  Oregon,  this  24th  day 
of  May,  A.  D.  1870. 

F.  H.  Maksh,  Town  Clerk  of  said  Town. 

Town  of  Oregon  v.  Jennings,  119  U.  S.  74. 


School  Bond. 

No.  —  School  Bond.  |1,000. 

City  op  Atchison,  State  of  Kansas. 

Know  all  men  by  these  presents.  That  the  city  of  Atchison,  Kansas,  for 
value  received,  is  indebted  to  the  bearer  in  the  sum  of  one  thousand  dollars, 
which  it  promises  to  pay  on  the  first  day  of  January,  A.  D.  1884,  at  the 
National  Park  Bank  in  the  city  of  New  York,  with  interest  at  the  rate  of  ten 
per  cent,  per  annum,  payable  semi-annually  on  the  first  day  of  January  and 
the  first  day  of  July  of  each  year  upon  presentation  at  the  said  National  Park 
Bank  of  the  interest  coupons  hereto  attached  as  they  mature;  the  last  install- 
ment of  interest  payable  with  this  bond.  This  bond  is  issued  under  and  by 
virtue  of  an  act  of  the  legislature  of  the  state  of  Kansas,  entitled  An  act  to 
organize  cities  of  the  second  class,  approved  February  28,  1868,  and  is  se- 
cured by  pledge  of  the  school  fund  and  property  of  said  city  of  Atchison  for 
the  payment  of  the  principal  and  interest  thereof,  as  the  same  may  become 
due. 

Dated  at  Atchison,  this  1st  day  of  January,  1869. 

(Signed)  Jno.  A.  Martin, 

President  of  the  Board  of  Education. 

Countersigned :  W.  F.  Downs,  Clerk. 

Fkank  Smith,  Treasurer. 

Board  of  Education  v.  DeKay,  148  U.  S.  591. 


Form  of  Funding  Bond  and  Coupon. 

No.  — .  $1,000. 
United  States  of  America,  County  of  Chaffee,  State  op  Colorado. 
Funding  Bond. 
(Series  A.) 
The  county  of  Chaffee,  in  the  state  of  Colorado,  acknowledges  itself  in- 
debted, and  promises  to  pay  to ,  or  bearer,  one  thousand  dollars 

lawful  money  of  the  United  States,  for  value  received,  redeemable  at  the 
pleasure  of  said  county  after  ten  years,  and  absolutely  due  and  payable 
twenty  years  from  the  date  hereof,  at  the  office  of  the  treasurer  of  said 
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county,  in  the  town  of  Buena  Vista,  with  interest  thereon  at  the  rate  of  eight 
per  cent,  per  annum,  payable  semi-annually  on  the  first  day  of  March  and 
the  first  day  of  September  in  each  year,  at  the  ofiice  of  the  county  treasurer 
aforesaid,  or  at  the  banking  house  of  Kountze  Brothers,  in  the  city  of  New 
York,  at  the  option  of  the  holder,  upon  the  presentation  and  surrender  of  the 
annexed  coupons  as  they  severally  become  due. 

This  bond  is  issued  by  the  board  of  county  commissioners  of  said  Chaffee 
county,  in  exchange  at  par  for  valid  floating  indebtedness  of  said  county, 
outstanding  prior  to  August  31,  1882,  under  and  by  virtue  of,  and  in  full  con- 
formity with,  the  provisions  of  an  act  of  the  general  assembly  of  the  state 
of  Colorado,  entitled  An  act  to  enable  the  several  counties  in  the  state  to 
fund  their  floating  indebtedness,  approved  February  21,  1881,  and  it  is 
hereby  certified  that  all  the  requirements  of  law  have  been  fully  complied 
with  by  the  proper  officers  in  the  issuing  of  this  bond.  It  is  further  certified 
that  the  total  amount  of  this  issue  does  not  exceed  the  limit  prescribed  by 
the  constitution  of  the  state  of  Colorado,  and  that  this  issue  of  bonds  has 
been  authorized  by  a  vote  of  a  majority  of  the  duly  qualified  electors  of  the 
said  county  of  Chaffee,  voting  on  the  question  at  a  general  election  duly  held 
in  said  county,  on  the  seventh  day  of  November,  A.  D.  1882. 

The  bonds  of  this  issue  are  comprised  in  three  series  designated  "A,"  "B" 
and  "C,"  respectively ;  the  bonds  of  series  "A"  being  for  the  sum  of  one  thou- 
sand dollars  each,  those  of  series  "B"  for  the  sum  of  five  hundred  dollars 
each  and  those  of  series  ''C"  for  the  sum  of  one  hundred  dollars  each.  This 
bond  is  one  of  series  "A." 

The  faith  and  credit  of  the  county  of  Chaffee  are  hereby  pledged  for  the 
punctual  payment  of  the  principal  and  interest  of  this  bond. 

In  testimony  whereof.  The  board  of  county  commissioners  of  the  said 
county  have  caused  this  bond  to  be  signed  by  their  chairman,  countersigned 
by  the  county  treasurer  and  attested  by  the  county  clerk  under  the  seal  of 
the  county,  this  first  day  of  December,  A.  D.  1882. 


Attest:  Chairman  Board  of  County  Commissioners. 

,  County  Clerk. 

[County  seal.] 
Countersigned : 

,  County  Treasurer. 


No. .  (Coupon.)  $ . 

The  County  of  Chaffee,  in  the  state  of  Colorado : 

Will  pay  the  bearer dollars  at  the  office  of  the  county  treasurer,  in 

the  town  of  Buena  Vista,  or  at  the  banking-house  of  Kountze  Brothers,  in 

the  city  of  New  York,  on  the  first  day  of ,  being  six  months'  interest 

on  the  funding  bond. 

No. ,  Series .  E.  B.  Jones,  County  Treasurer. 

Chaffee  County  o.  Potter,  142  ¥.  S.  355. 
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Form  of  Cass  County,  Missouri,  Funding-  Bond  and  Coupon. 

No.  38.  The  State  of  Missouei.  |500. 

Cass  County  Funding  Bond.    Ten  Pee  Cent.,  Sbmi-Annually. 

Issued  by  the  order  of  the  county  court,  under  and  by  virtue  of  the  power 
and  authority  conferred  by  an  act  of  the  general  assembly  of  the  state  of  Mis- 
souri, entitled  An  act  to  enable  counties,  cities  and  incorporated  towns  to  fund 
their  respective  debts,  passed  and  approved  March  24,  1868. 

Know  all  men  by  these  presents,  That  the  county  of  Oass,  in  the  state  of 
Missouri,  acknowledges  itself  indebted  to,  and  hereby  promises  to  pay,  the 
bearer  hereof,  for  value  received,  at  the  banking  house  of  Northrup  &  Chick, 
in  the  city  and  state  of  New  York,  $500,  three  years  after  the  date  hereof, 
with  interest  thereon  from  date,  at  the  rate  of  ten  per  cent,  per  annum,  paya- 
ble semi-annually,  on  tlie  second  days  of  April  and  October  of  each  year,  on 
the  presentation  and  delivery  at  said  banking  house  of  the  coupons  hereto 
attached. 

In  testimony  whereof,  The  said  county  of  Cass  has  executed  this  bond  by 
the  presiding  justice  of  the  county  court  of  said  county,  under  the  order  of 
said  court,  signing  his  name  hereto,  and  by  the  clerk  of  said  court,  under  the 
order  thereof,  attesting  the  same,  and  affixing  hereto  the  seal  of  said  court. 

Done  at  the  court-house,  in  the  city  of  Harrisonville,  in  said  county,  on  the 
first  day  of  October,  1871. 

[l.  s.]  Jbhiel  C.  Stevenson, 

Presiding  Justice  of  the  County  Court  of  Cass  County,  Mo. 

C.   H.   DOEE, 

Clerk  of  the  County  Court  of  Cass  Couiity,  Mo. 
By  S.  J.  Jones,  D.  C. 

(Coupon.) 
?25.  Haeeisonville,  Cass  Co.,  Mo. 

The  county  of  Cass,  state  of  Missouri,  acknowledges  itself  to  owe,  and 
promises  to  pay  to  the  bearer  $25  on  the  second  day  of  October,  1874,  at  the 
banking  house  of  Northrup  &  Chick,  in  the  city  and  state  of  New  York,  being 
the  interest  on  funding  bond  No.  38.  C.  H.  Doee,  Clerk. 

By  S.  J.  Jones,  D.  C. 

County  of  Cass  v.  Shores,  95.  U.  S.  375,  376. 


Form  of  Township  Bond  and  Coupon. 

$500.  Bond  of  Buelington  Township.  No.  1. 

County  op  Coffey,  State  of  Kansas.    United  States  of  America. 

Burlington  township  in  the  county  of  Coffey,  State  of  Kansas,  promises  to 
pay  John  S.  Stow,  or  bearer,  the  sum  of  $500,  on  the  third  day  of  December, 
A.  D.  1877,  and  interest  thereon  at  the  rate  of  ten  per  cent,  per  annum,  pay- 
able semi-annually,  upon  presentation  of  the  coupons  therefor,  hereto  an- 
nexed ;  both  principal  and  interest  payable  at  the  banking  house  of  Northrup 
&  Chick,  in  the  city  of  New  York. 

This  bond  is  one  of  an  issue  of  $8,000,  made  for  the  purpose  of  aiding  in- 
ternal improvements  in  said  township,  and  in  pursuance  of  an  act  of  the  legis- 
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lature  of  the  state  of  Kansas,  entitled  An  act  to  authorize  counties,  incorpo- 
rated cities  and  municipal  townships  to  issue  bonds  for  the  purpose  of  build- 
ing bridges,  aiding  in  the  construction  of  railroads,  water-power,  or  other 
works  of  internal  improvement,  and  providing  for  the  registration  of  such 
bonds,  the  registration  of  other  bonds,  and  the  repealing  of  all  laws  in  con- 
flict therewith,  approved  March  2,  1872. 

In  testimony  whereof.  The  township  trustee,  clerk  and  treasurer  have  caused 
this  bond  to  be  issued,  duly  signed,  attested  and  countersigned,  this  third 
day  of  December,  A.  D.  1872.  H.  R.  Floor,  Trustee. 

Attest:     G.  N.  McConnell,  Clerk. 

Countersigned:     H.  L.  Jaeboe,  Treasurer. 

125.00.  No.  3. 

The  Treasurer  of  Burlington  Township,  Coffey  County,  Kansas,  will  pay  to 
bearer  twenty-five  dollars,  at  the  banking  house  of  Northrup  &  Chick,  in  the 
city  of  New  York,  on  the  third  day  of  June,  A.  D.  1874,  for  six  months  inter- 
est on  bond  No.  1,  issued  on  the  third  day  of  December,  A.  D.  1872. 

Attest:     G.  N.  McConnell,  Township  Clerk. 
H.  R.  Flook,  Townghip  Trustee. 

Burlington  v.  Beasley,  94  U.  S.  310. 


Form  of  Township  Bridg'e  Bond. 

No.  — .  Oxford  Township  Bridge  Bond.  $500. 

The  township  of  Oxford  in  the  county  of  Sumner  and  state  of  Kansas 
hereby  promises  to  pay  to ,  or  bearer,  the  sum  of  $500,  on  the  fif- 
teenth day  of  April,  A.  D.  1882,  with  interest  thereon  at  the  rate  of  ten  per 
cent,  per  annum,  payable  semi-annually,  on  the  fifteenth  day  of  October  and 
April  of  each  year,  upon  the  presentation  of  the  coupons  therefor  hereto 
attached.  Both  principal  and  interest  payable  at  the  American  Exchange 
National  Bank,  in  the  city  of  New  York. 

This  bond  is  one  of  an  issue  of  $10,000  made  for  the  purpose  of  aiding  in 
the  building  of  a  bridge  across  the  Arkansas  river  at  the  town  of  Oxford,  in 
the  county  of  Sumner  and  state  of  Kansas,  and  in  pursuance  of  an  act  of  the 
legislature  of  the  state  of  Kansas,  entitled  An  act  authorizing  the  trustee, 
treasurer  and  clerk,  or  any  two  of  them  of  the  township  of  Oxford,  in  the 
county  of  Sumner  and  state  of  Kansas,  to  subscribe  for  stock  in  the  Oxford 
Bridge  Company  to  the  amount  of  $10,000,  to  aid  in  the  construction  of  a 
bridge  across  the  Arkansas  river  at  Oxford,  in  said  county  and  state,  and  to 
issue  the  bonds  of  said  township  in  payment  therefor,  approved  March  1, 
1872,  and  in  pursuance  of  a  vote  of  the  qualified  electors  of  said  township, 
had  at  an  election  held  therein,  on  the  eighth  day  of  April,  A.  D.  1872,  which 
said  election  resulted  in  a  majority  of  112  in  favor  of  issuing  said  bonds  in  a 
total  vote  of  140. 

The  faith  of  said  township  and  the  receipts  for  toll  of  said  bridge  are 
pledged  to  the  payment  of  this  bond  and  interest. 

In  testimony  whereof,  The  township  trustee,  clerk  and  treasurer  of  said 
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township  have  caused  this  bond  to  be  issued,  duly  certified,  attested  and 
countersigned,  this  fifteenth  day  of  April,  A.  D.  1872. 

George  T.  WALTOtf,  Trustee. 

Attest:    John  H.  Folks,  Clerk. 

Countersigned :    T.  E.  Clark,  Treasurer. 

McClure  v.  Township  of  Oxford,  94  U.  S.  430. 


Forms  of  Internal  Improvement  Bonds  and  Coupons. 

Unitbd  States  of  America,  State  of  Nebraska. 

It  is  hereby  certified  that  Fremont  precinct,  in  the  county  of  Dodge,  and 
state  of  Nebraska,  is  indebted  unto  the  bearer  in  the  sum  of  |1,000,  payable  on 
or  before  twenty  years  after  date  with  interest  at  the  rate  of  ten  per  cent,  per 
annum  from  date.  Interest  payable  annually  on  the  presentation  of  the 
proper  coupons  hereto  annexed.  Principal  payable  at  the  office  of  the  county 
treasurer,  in  Fremont,  Dodge  county,  Nebraska.  Interest  payable  at  the 
Ocean  National  Bank,  in  the  city  of  New  York. 

This  bond  is  one  of  a  series  issued  in  pursuance  of  and  in  accordance  with 
a  vote  of  the  electors  of  said  Fremont  precinct,  at  a  special  election  held  on 
the  eleventh  daj"^  of  November,  A.  D.  1870,  at  which  time  the  following  propo- 
sition was  submitted : 

Shall  the  county  commissioners  of  Dodge  county,  Nebraska,  issue  their 
special  bonds  on  Fremont  precinct,  in  said  county,  to  the  amount  not  to  ex- 
ceed $50,000,  to  be  expended  and  appropriated  by  the  county  commissioners, 
or  as  much  thereof  as  is  necessary,  in  building  a  wagon  bridge  across  the 
Platte  river,  in  said  precinct,  said  bonds  to  be  made  payable  on  or  before 
twenty  years  after  date,  bearing  interest  at  the  rate  of  ten  per  cent,  per 
annum,  payable  annually,  which  proposition  was  duly  elected,  adopted  and 
accepted  by  a  majority  of  the  electors  of  said  precinct  voting  in  favor  of  the 
proposition. 

And  whereas.  The  Smith  Bridge  Company,  of  Toledo,  Ohio,  have  entered 
into  a  contract  with  said  county  commissioners  to  furnish  the  necessary 
materials  and  to  build  and  construct  said  bridge  referred  to  in  the  foregoing 
proposition;  therefore,  this  bond,  with  others,  is  issued  in  pursuance' thereof, 
as  well  as  under  provisions  of  an  act  of  the  legislature  of  the  state  of  Nebraska, 
approved  February  15,  A.  D.  1869,  entitled  An  act  to  enable  counties,  cities  ' 
and  precincts  to  borrow  money  on  their  bonds,  or  to  issue  bonds  to  aid  in  the 
construction  or  completion  of  works  of  internal  improvements  in  this  state, 
and  to  legalize  bonds  already  issued  for  such  purposes. 

In  witness  whereof,  We,  the  said  county  commissioners  of  said  Dodge 
county,  have  hereunto  set  our  hands,  this  first  day  of  September,  A.  D.  1871. 

(Signed  and  sealed  by  the  county  commissioners.) 

Comrs.  of  Dodge  Co.  v.  Chandler,  96  U.  S.  205. 
MuN.  Sb.— 37 
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Precinct  Bond. 

Ko.  43.  United  States  op  America.  $500. 

Dated  July  1,  1875. 
County  op  Cuming,  State  op  Nebraska:     (West  Point  Precinct  Bond.) 

Know  all  men  by  these  presents,  That  the  West  Point  precinct,  in  the 
county  of  Cuming  and  state  of  Nebraska,  acknowledges  itself  indebted  to  the 
bearer  hereof  in  the  sum  of  $500  for  value  received,  which  said  sum  the  West 
Point  precinct  promise  and  agree  to  pay  to  the  bearer  hereof  at  the  National 
Park  Bank,  in  the  city  of  New  York,  on  the  first  day  of  July  Anno  Domini 
1895,  and  also  interest  thereon  at  the  rate  of  ten  per  cent,  per  annum  semi- 
annually, on  the  first  days  of  January  and  July  in  each  and  every  year  ensu- 
ing the  date  hereof,  on  presentation  of  the  annexed  coupons  or  interest  war- 
rants as  they  severally  fall  due,  at  the  National  Park  Bank,  in  the  city  of  New 
STork,  in  lawful  money  of  the  United  States. 

This  bond  is  one  of  a  series  of  sixty  bonds  of  $500  each,  amounting  in  the 
aggregate  to  $30,000,  issued  by  the  West  Point  precinct,  of  Cuming  county, 
and  state  of  Nebraska,  as  authorized  by  a  vote  of  its  legal  voters  and  in  ac- 
cordance vsdth  chapter  35,  Revised  General  Statutes,  approved  February  15, 
L869,  and  an  act  setting  aside  the  revenue  arising  from  the  taxation  of  works 
of  internal  improvements  to  pay  the  bonds  .issued  to  construct  or  complete  the 
same. 

These  bonds  are  issued  to  aid  the  West  Point  Manufacturing  Company  in 
improving  the  water-power  of  the  Elkhorn  river  for  the  purpose  of  propelling 
public  grist-mills  and  other  works  of  internal  improvement  of  a  public  nature, 
in  said  West  Point  precinct.  To  secure  the  payment  of  the  principal  and  in- 
terest of  said  bonds,  the  annual  revenue  and  all  the  taxable  property  of  said 
West  Point  precinct  is  pledged. 

In  testimony  whereof,  The  board  of  county  commissioners  of  Cuming  coun- 
ty, state  of  Nebraska,  by  its  chairman,  attested  by  its  clerk,  who  has  afiixed 
thereto  the  seal  of  the  said  county,  at  the  clerk's  ofllce  in  West  Point,  in  the 
said  county,  this  first  day  of  July,  A.  D.  1875. 

C.  L.  Siecke,  Chairman. 
Thomas  Roeh,  Clerk. 

(Cuming  County  Seal,  Nebraska.) 

Each  coupon  was  in  the  following  form : 
P25.00.  $25.00. 

The  West  Point  precinct,  Cuming  county,  state  of  Nebraska,  will  pay  the 
.  bearer  $25,  at  the  National  Park  Bank,  in  the  city  of  New  York,  on  the  first 
day  of  July,  1877,  on  bond  No.  43. 

No.  43.  Thomas  Eobh,  Clerk. 

Blair  v.  Cuming  Co.,  Ill  U.  S.  363. 


Forms  of  Eailway  Aid  Bonds,  Coupons  and  State  Officers'  Certificate. 

No. .  County  op  Anderson.  $1,000. 

United  States  op  America,  State  op  Kansas. 
Know  all  men  by  these  presents,  That  the  county  of  Anderson  acknowl- 
edges to  owe  and  promises  to  pay  to  Leavenworth,  Lawrence  and  Galveston 
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Eailroad  Company,  or  bearer,  one  thousand  dollars,  lawful  money  of  the  United 
States  of  America,  on  the  first  day  of  January,  in  the  year  of  our  Lord,  one  thou- 
sand nine  hundred,  and  at  the  Farmers'  Loan  and  Trust  Company's  Bank,  in 
the  city  of  New  York,  with  interest  at  the  rate  of  seven  per  centum  per  annum, 
payable  annually  on  the  first  day  of  January  in  each  year,  on  the  surrender 
of  the  annexed  coupons  as  they  severally  become  due. 

This  bond  is  executed  and  issued  under  the  provisions  of,  and  in  conformity 
to.  An  act  of  the  legislature  of  the  state  of  Kansas,  approved  February  26, 
1866,  entitled  An  act  to  amend  an  act  entitled  An  act  to  authorize  counties 
and  cities  to  issue  bonds  to  railroad  companies,  approved  February  10,  1865, 
and  in  pursuance  to  the  vote  of  the  electors  of  Anderson  county,  of  Septem- 
ber 13,  1869. 

In  testimony  whereof.  The  board  of  county  commissioners  of  the  said 
county  of  Anderson  have  caused  these  presents  to  be  signed  by  the  chairman 
of  said  board  and  by  the  clerk  of  the  county,  and  to  be  sealed  with  the  seal 
of  said  county,  and  to  be  registered  by  the  treasurer  of  said  county. 

Dated  January  1,  1870. 

[Seal.]  H.  Cavbndbe,  Chairman. 

A.  Simons,  Treasurer.  J.  H.  Williams,  Clerk. 

No. .  (Coupon.)  170. 

The  county  of  Anderson,  state  of  Kansas,  will  pay  to  the  Leavenworth, 
Lawrence  and  Galveston  Railroad  Company,  or  bearer,  at  the  Farmers'  Loan 
and  Trust  Company's  Bank  in  the  city  of  New  York,  on  the  first  day  of  Jan- 
uary, A.  D.  188 — ,  seventy  dollars,  interest  due  on  their  bond. 

J.  H.  Williams,  County  Clerk. 

Anderson  Co.  Comrs.  v.  Beal,  113  U.  S.  227. 

No.  11.  Unitbd  States  op  Ambeica.  |500. 

State  of  Illinois,  County  op  Fulton. 
Bond  due  in  ten  years  after  date.    Central  Division,  Mississippi  and 
Wabash  Railroad  Company. 
Know  all  men  by  these  presents.  That  there  is  due  from  the  county  of  Ful- 
ton to  the  Central  Division  of  the  Mississippi  and  Wabash  Railroad  Com- 
pany, or  bearer,  five  hundred  dollars,  lawful  money  of  the  United  States, 
with  interest  at  the  rate  of  seven  per  centum  per  annum,  payable  annually 
on  the  first  day  of  July  in  each  year,  at  the  treasury  of  said  county  of  Fulton, 
on  the  presentation  and  surrender  of  the  annexed  coupons.    The  principal  to 
be  due  and  payable  ten  years  from  the  date  hereof.     For  the  performance  of 
all  which  the  faith  of  the  said  county  of  Fulton  is  irrevocably  pledged,  as  also 
the  property,  revenue  and  resources  of  said  county  of  Fulton. 

In  testimony  whereof,  John  H.  Piersol,  clerk  of  the  county  court,  has  here- 
unto subscribed  his  name  and  affixed  the  common  seal  of  said  county  court, 
this  first  day  of  September,  1857. 

[l.  s.]  John  H.  Piersol,  Clerk  of  the  County  Court. 

Bond  No.  11.  State  op  Illinois.  |35. 

The  county  of  Fulton  will  pay  thirty-five  dollars  on  this  coupon  on  the  first 
day  of  July,  1859,  at  the  treasury  of  said  county. 

John  H.  Piebsol,  Clerk  of  the  County  Court. 

Marsh  v.  Fulton  County,  10  Wall,  679. 
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Be  it  known  that  Humbolt  township,  in  the  county  of  Allen,  and  state  of 
Kansas,  is  indebted  to  the  Fort  Scott  and  Allen  County  Eailroad  Company,  or 
bearer,  in  the  sum  of  $1,000,  lawful  money  of  the  United  States,  with  interest 
at  the  rate  of  seven  per  cent,  per  annum,  payable  annually,  on  the  first  day 
of  January  in  each  year,  at  the  banking  house  of  Gillman,  Son  &  Co.,  in  the 
city  of  New  York,  on  the  presentation  and  surrender  of  the  respective  interest 
coupons  hereto  annexed.  The  principal  of  this  bond  shall  be  due  and  paya- 
ble on  the  thirty-first  day  of  December,  A.  D.  1901,  at  the  banking  house  of 
Gillman,  Son  &  Co.,  in  the  city  of  New  York.  This  bond  is  issued  for  the 
purpose  of  subscribing  to  the  capital  stock  of  the  Fort  Scott  and  Allen  County 
Railroad,  and  for  the  construction  of  the  same  through  said  township  in  pur- 
suance of  and  in  accordance  with  an  act  of  the  legislature  of  the  state  of  Kan- 
sas, entitled  An  act  to  enable  municipal  townships  to  subscribe  for  stock  in 
any  railroad,  and  to  provide  for  the  payment  of  the  same.  Approved  Febru- 
ary 25,  A.  D.  1870.  And  for  the  payment  of  said  sum  of  money  and  accruing 
interest  thereon,  in  manner  aforesaid,  upon  the  performance  of  the  said  con- 
dition, the  faith  of  the  aforesaid  Humbolt  township,  as  also  its  property,  rev- 
enue and  resources,  is  pledged. 

In  testimony  whereof.  This  bond  has  been  signed  by  the  chairman  of  the 
board  of  county  commissioners  of  Allen  county,  Kansas,  and  attested  by  the 
county  clerk  of  said  county,  this  twelfth  day  of  October,  1871. 

Z.  WisNKR,  Chairman  County  Commissioners. 

Attest:    W.  E.  Waggoner,  County  Clerk. 

Humbolt  Township  v.  Long,  92  U.  S.  642. 

No.  1.  Unitbd  States  of  America.  $1,000. 

State  of  Kansas,  City  of  Fort  Scott,  in  the  County  of  Bourbon.    Issued 

Under  the  Laws  op  Kansas,  and  in  Pursuance  of  an  Ordinance  op 

the  City  of  Fort  Scott,  Approved   December  22,  1870.    $25,000   Sub- 

ecRiPTiON  to  the  Missouri,  Kansas  and  Texas  Railway  Company. 

Know  all  men  by  these  presents,  That  the  city  of  Fort  Scott,  county  of 
Bourbon,  in  the  state  of  Kansas,  hereby,  for  value  received,  acknowledges 
itself  indebted  and  firmly  bound  to  pay  the  Missouri,  Kansas  and  Texas  Rail- 
way Company,  or  bearer,  the  sum  of  11,000,  lawful  money  of  the  United 
States  of  America,  which  said  sum  of  money  the  said  city  promises  to  pay  on 
the  first  day  of  July,  A.  D.  1890,  at  the  Fourth  National  Bank  in  the  city  of 
New  York,  with  interest  thereon  at  the  rate  of  seven  per  centum,  payable 
semi-annually  at  the  office  of  said  Fourth  National  Bank,  in  said  city  of  New 
York,  on  the  first  day  of  January  and  July  in  each  year,  on  presentation  and 
surrender  of  the  annexed  coupons  as  they  severally  become  due. 

The  city,  the  maker  hereof,  reserves  the  right  to  pay  this  bond  at  its  option 
at  any  time  before  maturity. 

In  witness  whereof.  The  said  city  of  Fort  Scott  has  caused  this  bond  to  be 
signed,  sealed  and  delivered  on  its  behalf,  and  for  its  benefit,  by  its  mayor 
and  countersigned  by  its  clerk,  duly  and  legally  appointed  and  authorized  in 
this  respect. 

Fort  Scott,  Kan.,  July  1,  1870. 
T.  A.  Corbett,  City  Clerk.  B.  P.  McDonald,  Mayor,    [l.  b,] 
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(Coupon.) 
$35.00.  State  of  Kansas. 

City  of  Fort  Scott,  in  the  county  of  Bourbon,  will  pay  the  bearer  hereof 
thirty-flve  dollars,  at  the  Fourth  National  Bank,  in  the  city  of  New  York,  on 
the  first  day  of  July,  1872,  being  six  months'  interest  on  bond  No.  1. 

F.  A.  CoRBETT,  City  Clerk. 
(Certificate.) 
I,  A.  Thoman,  auditor  of  the  state  of  Kansas,  do  hereby  certify  that  this 
bond  has  been  regularly  and  legally  issued ;  that  the  signatures  thereto  are 
genuine,  and  that  such  bond  has  been  duly  registered  in  my  office,  in  accord- 
ance with  an  act  of  the  legislature,  entitled  An  act  to  authorize  counties,  in- 
corporated cities,  and  municipal  townships,  to  issue  bonds  for  the  purpose  of 
building  bridges,  aiding  in  the  construction  of  railroads  or  other  works  of  in- 
ternal improvement,  and  providing  for  the  registration  of  such  bond,  the 
registration  of  other  bonds,  and  the  repealing  of  all  laws  in  conflict  there- 
with, approved  March  2,  1872. 
Witness  my  hand  and  oificial  seal,  this  seventh  day  of  January,  1873. 

A.  Thoman,  Auditor  of  State. 
Converse  v.  City  of  Fort  Scott,  92  U.  S.  504. 

$1,000.  United  States  op  Amehica.  No.  57. 

Be  it  known  that  the  city  of  Muscatine  owes  to  Adam  Ogilvie,  or  bearer, 
the  sum  of  one  thousand  dollars  for  money  borrowed,  the  receipt  whereof  is 
hereby  acknowledged,  and  said  sum  the  said  city  of  Muscatine  hereby 
promises  to  pay,  at  the  office  of  E.  W.  Clark,  Dodge  &  Co.,  in  the  city  of 
New  York,  on  the  first  day  of  January,  eighteen  hundred  and  seventy-six 
(January  1,  1876),  with  interest  on  said  sum  of  one  thousand  dollars,  at  the 
annual  rate  of  ten  per  cent.,  payable  semi-annually,  on  the  first  day  of  January 
and  first  day  of  July  in  each  year;  and  the  faith  of  the  city  of  Muscatine  is 
hereby  pledged  for  the  semi-annual  payments  of  interest,  and  the  ultimate 
redemption  of  the  principal. 

Upon  the  surrender  of  this  bond  to  A.  C.  Flagg,  at  any  time  previous  to 
said  first  day  of  January,  1876,  the  holder  hereof  will  be  entitled  to  ten  shares 
of  the  capital  stock  of  the  Mississippi  and  Missouri  Railroad  Company,  in 
satisfaction  thereof. 

Whereof,  I.  H.  Wallace,  mayor  of  the  city  of  Muscatine,  does  hereby  certify 
that  by  a  vote  of  the  legal  electors  of  the  said  city  of  Muscatine,  at  an  election 
held  August  13, 1855,  in  accordance  with  an  ordinance  o'f  the  common  council 
sanctioning  the  same,  that  the  said  city  was  authorized  to  borrow  the  sum  of 
one  hundred  and  thirty  thousand  dollars,  and  to  issue  its  bonds  therefor, 
bearing  interest  at  ten  per  cent,  per  annum,  and  that  the  above  is  one  of  the 
bonds  given  for  said  loan. 

In  testimony  whereof,  [  have  hereunto  set  my  hand  and  aflSxed  the  seal  of 
the  said  city  this  thirty-first  day  of  December,  A.  D.  1858. 

[l.  s.]  I.  H.  Wallace,  Mayor. 

Attested  by  D.  S.  Johnson,  Recorder. 

(Coupon.) 

The  city  of  Muscatine  will  pay  the  bearer  on  the  first  day  of  January,  1860, 
twenty-five  dollars,  at  the  office  of  E.  W.  Clark,  Dodge  &  Co.,  in  the  city  ofl 

New  York,  interest  due  on  their  bond  No.  57. 

I.  H.  Wallace,  Mayor. 
Meyer  v.  City  of  Muscatine,  1  Wall.  387,  388. 
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Form  of  Tax-Payers'  Petition. 

County  op  Cayuga,  N.  Y. 

In  the  Matter  of  the  Application  op  the  "l 
Tax-Payeks    op   the  Town    of   Mentz,  >  Petition. 
Cayuga  County,  N.  Y.  J 

To  the  Honorable  the  County  Judge  of  the  County  of  Cayuga,  N.  Y. 

The  petition  of  the  subscribers  hereto  respectfully  shows  :  That  they  are 
a  majority  of  the  tax-payers  of  the  town  of  Mentz,  in  the  county  of  Cayuga 
and  state  of  New  York,  whose  names  appear  upon  the  last  preceding  assess- 
ment roll  or  tax  list  of  said  town  of  Mentz,  as  owning  or  representing  a  ma- 
jority of  the  taxable  property  in  the  corporate  limits  of  the  said  town  of 
Mentz ;  that  they  are  such  a  majority  of  tax-payers,  and  are  taxed  or  assessed 
for,  or  represent,  such  a  majority  of  taxable  property ;  that  they  desire  that 
said  town  shall  create  and  issue  its  bonds  to  the  amount  of  thirty  thousand 
dollars  ($30,000),  which  said  amount  does  not  exceed  twenty  per  centum  of 
the  whole  amount  of  taxable  property,  as  shown  by  said  assessment  roll  or 
list,  and  invest  the  same,  or  the  proceeds  thereof,  in  the  stock  of  the  Cayuga 
Northern  Railroad  Company,  which  is  a  railroad  company  in  the>state  of  New 
York. 

And  your  petitioners  pray  your  honor  to  cause  to  be  published  the  proper 
notice,  to  take  proof  of  the  facts  set  forth  in  this  petition,  and  that  such 
proceedings  may  be  had  thereon  as  are  authorized  and  prescribed  by  the 
statutes  of  the  state  of  New  York,  in  such  case  made  and  provided. 

Signed  b>  A.  M.  Green, 
and  224  other  names,  and  verified  by  Green  on  the  28th  day  of  May,  1872. 

Dated  April  20,  A.  D.  1872. 


Order  of  the  Court. 

County  op  Cayuga,  N.  Y.  ] 

In  the  Matter  op  the  Tax-payeks  op  the  V  Order  of  County  Judge. 
Town  op  Mentz,  Cayuga  County,  N.  Y.  J 

On  the  petition  herein  bearing  date  the  twentieth  day  of  April,  A.  D.  1872,  and 
on  motion  of  H.  V.  Howland,  attorney  for  said  petitioners,  it  is  ordered  that 
a  notice  be  forthwith  published  in  the  Auburn  Daily  Advertiser,  a  news- 
paper published  in  the  said  county  of  Cayuga,  directed  to  whom  it  may  con- 
cern, and  setting  forth  that  on  the  eighth  day  of  June,  1872,  at  10  o'clock  in  the 
forenoon  of  that  day,  I,  William  E.  Hughitt,  county  judge  of  the  county  of 
Cayuga,  in  the  state  of  New  York,  will  proceed  to  take  proof  of  the  facts  set 
forth  in  said  petition,  as  to  the  number  of  tax-payers  joining  in  said  petition, 
and  as  to  the  amount  of  taxable  property  represented  by  them ;  and  that  such 
proof  will  be  taken  at  the  grand  jury  room,  in  the  court-house  in  the  city  of 
Auburn,  in  said  county  of  Cayuga,  N.  Y. 

Dated  this  twenty-eighth  day  of  May,  in  the  year  of  our  Lord  1872. 

W.  E.  Hughitt,  Cayuga  County  Judge. 

(Indorsed :     Filed  May  28,  1872.) 
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Form  of  Judgment. 

County  of  Cayuga.  "i 

In  the  Matter  of  the  Appijcation  of  [-Judgment. 

THE  TaX-PAYEKS  OF  THE  ToWN  OF  MbNTZ.  J 

Upon  the  filing  of  the  petition  herein  and  order  made  thereon,  with  a  copy 
of  the  notice  to  take  proof  of  the  facts  set  forth  in  said  petition,  and  the 
affidavit  of  publication  of  the  said  notice  in  the  manner  required  by  law,  and 
by  the  order  made  in  this  proceeding  as  aforesaid,  together  with  the  testi- 
mony taken  therein ;  and  it  appearing  to  the  satisfaction  of  the  court  that  the 
whole  number  of  tax-payers  in  the  town  of  Mantz,  Cayuga  county,  and  state 
of  New  York,  whose  names  appear  upon  the  last  assessment  roll  or  tax  list 
for  the  year  1871,  is  434,  and  that  of  this  number  225  have  signed  the  said 
petition,  being  more  than  one-half  of  said  tax -payers ;  and  it  further  appear- 
ing that  the  total  valuation  of  the  taxable  property  of  the  said  town  of  Mentz 
upon  the  said  assessment  roll  or  tax  list  is  five  hundred  and  forty  thousand 
six  hundred  and  forty-five  dollars  and  that  the  valuation  of  the  property  of 
the  petitioners  as  represented  upon  the  said  roll  or  tax  list  is  three  hundred 
and  twelve  thousand  three  hundred  and  fifty  dollars,  being  thirty-one  thou- 
sand and  twenty-eight  dollars  in  excess  of  one-half  of  the  total  valuation  of 
the  taxable  property  of  the  said  town  of  Mentz. 

Now  on  motion  of  H.  V.  Rowland,  attorney  for  said  petitioners,  it  is  ad- 
judged, decreed  and  determined  that  the  said  petitioners  do  represent  a 
majority  of  the  tax-payers  of  said  town  of  Mentz  as  shown  by  the  last  preced- 
ing tax  list  or  assessment  roll,  that  is  to  say,  the  said  tax  list  or  assessment 
roll  for  the  year  1871,  and  do  represent  a  majority  of  the  taxable  property 
upon  said  tax  list  or  assessment  roll. 

And  it  is  hereby  ordered,  that  William  A.  Halsey,  E.  B.  Somers  and  J.  H. 
Wethey,  three  freeholders,  residents  and  tax-payers,  within  the  corporate 
limits  of  the  said  town  of  Mentz,  be,  and  they  hereby  are,  appointed  com- 
missioners for  the  period  of  five  years  next  ensuing,  and  until  others  are  ap- 
pointed by  a  county  judge  of  this  county,  or  other  competent  authority,  to 
cause  or  execute  in  due  form  of  law,  with  all  reasonable  dispatch,  bonds  of 
the  said  town  of  Mentz,  of  the  amount  of  1100  each,  to  the  amount  of  thirty 
thousand  dollars,  and  to  issue  or  sell  the  same,  or  dispose  of  the  same  and 
invest  the  same  or  the  proceeds  thereof  in,  and  to  subscribe  in  the  name  of 
the  said  town  of  Mentz  to  the  stock  of  The  Cayuga  Northern  Eailroad  Com- 
pany to  the  amount  of  |30,000 ;  and  that  the  said  commissioners  and  each  of 
them  shall  have  all  the  powers  and  be  subject  to  the  same  duties  and  liabili- 
ties imposed  and  prescribed  in  and  by  the  act  of  the  legislature  of  the  state 
of  New  York,  entitled,  An  act  to  amend  an  act  to  authorize  the  formation  of 
railroad  companies  and  to  regulate  the  same,  passed  April  2,  1850  (and  all 
other  acts  pertaining  to  that  subject),  so  as  to  permit  municipal  corporations 
to  aid  in  the  construction  of  railroads,  passed  May  18,  1869,  and  the  several 
acts  amendatory  thereof  and  supplementary  thereto. 

And  it  is  further  adjudged  and  ordered,  that  notice  of  the  final  determina- 
tion herein,  as  aforesaid,  be  forthwith  published  in  the  Auburn  Daily  Adver- 
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tiser,  a  newspaper  published  in  the  said  county  of  Cayuga,  once  in  each  -vfeek 
for  three  weeks. 

Dated  July  17, 1872.  W.  E.  Hughitt, 

Cayuga  County  Judge. 

(Indorsed:   Filed  July  17,  1872.) 

(Due  proofs  were  made  of  publication  of  the  foregoing  determination.) 

The  Cayuga  Northern  Railroad  Company  was  duly  incorporated  under  the 
general  statutes  of  the  state,  on  the  twenty-second  of  April,  1872. 

The  persons  named  in  said  adjudication  of  the  county  judge  aforesaid, 
qualified  as  commissioners  under  the  statute  and  subscribed,  in  behalf  of  said 
town  of  Mentz,  for  300  shares  of  the  capital  stock  of  said  companj',  of  the  par 
value  of  $100  per  share,  and  paid  therefor  by  the  issue  to  said  company  of 
thirty  Town-of-Mentz  bonds  of  $1,000  each,  in  form  as  set  out  in  the  com- 
plaint, with  coupons  attached  in  the  usual  form,  providing  for  the  payment 
of  interest  semi-annually,  January  and  July ;  principal  payable  July  15,  1902, 

(Coupons.) 

The  coupons  were  all  in  the  following  form : 
$35.00. 

The  town  of  Mentz,  county  of  Cayuga,  will  pay  the  bearer  hereof,  at  the 
Fourth  National  Bank  of  New  York,  in  the  city  of  New  York,  on  the  fifteenth 
day  of  July,  1876,  the  sum  of  thirty-five  dollars,  for  six  months'  interest  when 
due  on  bond  No.  7, 
$35.00.  W.  A.  Halsby,  Commissioner. 

Prior  to  the  commencement  of  this  action  the  plaintiff  became  a  pur- 
chaser of  the  five  bonds  and  attached  coupons  which  are  described  in  the 
declaration  in  this  action,  from  one  Deming,  who  had  theretofore  purchased 
the  same  for  cash,  and  without  notice  of  any  infirmity,  the  plaintiff  being  a 
resident  citizen  of  the  state  of  Iowa. 

The  plaintiff  produced  the  said  five  bonds,  with  twelve  coupons,  each 
$35,  cut  from  each,  in  all  sixty  coupons,  which,  with  the  interest  to  the  day 
of  trial,  amounted  to  $2,836.25. 

That  no  part  of  said  railroad  has  ever  been  built;  but  the  town  of 
Mentz  raised  the  money  by  tax,  according  to  said  statute,  and  has  paid  the 
coupons  of  the  entire  issue,  which  fell  due  January  15,  1873;  the  town  has 
never  paid  any  other  coupons,  and  said  commissioners  have  retained,  and 
now  hold,  the  usual  certificates  of  stock  in  the  said  railroad  company,  three 
hundred  shares,  received  by  them  at  the  time  of  the  delivery  of  the  said 
bonds  to  the  railroad  company. 

All  the  proofs  were  taken  subject  to  defendant's  objection,  that  the  county 
judge  acquired  no  jurisdiction  under  the  original  petition ;  and  also  that  the 
judgment  of  the  county  judge  was  insufficient. 

And  defendant  insisted  upon  the  aforesaid  objection,  and  prayed  for  a  dis- 
missal of  the  complaint  with  costs. 

(Bonds.) 
The  form  of  the  bonds  of  which  the  plaintiff  held  five,  numbered  21,  22,  23, 
24  and  25,  with  their  coupons,  was  thus  set  out  in  the  complaint : 
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No.  21.  United  States  op  America.  $1,000. 

State  of  New  York,  Town  of  Mhntz,  County  of  Cayuga. 

Issued  by  virtue  of  an  act  of  the  legislature  of  the  state  of  New  York  en- 
titled, An  act  to  amend  an  act  entitled  An  act  to  authorize  the  formation  of 
railroad  corporations,  and  to  regulate  the  same,  passed  April  2,  1850,  so  as  to 
permit  municipal  corporations  to  aid  in  the  construction  of  railroads,  passed 
May  18,  1869. 

This  act  authorizes  the  town  of  Mentz,  in  the  county  of  Cayuga,  to  sub- 
scribe to  the  stock  of  The  Cayuga  Northern  Eailroad  Co.,  and  to  issue 
town  bonds  in  payment  therefor.  The  whole  amount  of  the  bonds  to  be 
issued  in  pursuance  of  said  act  is  130,000.- 

Know  all  men  by  these  presents.  That  we,  the  undersigned  commissioners 
under  the  above  entitled  acts,  for  the  town  of  Mentz,  in  the  county  of 
Cayuga  and  state  of  New  York,  upon  the  faith  and  credit,  and.  in  behalf  of 
said  town,  for  value  received  promise  to  pay  to  the  bearer  the  sum  of  one 
thousand  dollars  on  the  first  day  of  July  in  the  year  one  thousand  nine  hun- 
dred and  two  (1902)  at  the  Fourth  National  Bank  of  New  York  in  the  city  of 
New  York,  with  interest  at  seven  per  centum  per  annum,  from  and  after  the 
fifteenth  day  of  July,  1872,  payable  semi-annually  upon  the  fifteenth  days  of 
July  and  January  in  each  year  at  the  same  place,  on  the  presentation  and  sur- 
render of  the  coupons  for  such  interest  hereto  annexed. 

In  witness  whereof.  We  have  hereunto  set  our  hands  and  seals  and  have 
caused  the  coupons  hereto  annexed  to  be  signed  by  W.  A.  Halsey,  one  of  our 
number,  this  fifteenth  day  of  July  in  the  year  one  thousand  eight  hundred 
and  seventy-two. 

E.  B.  SOMERS.  [l.  s.] 

W.  A.  Halsey.  [l.  s.] 

J.  H.  Wbthey.  [l.  s.] 
Eich  V.  Town  of  Mentz,  134  U.  S.  632. 


Forms  of  Pleading:s. 

In  the  District  Court  in  and  for  Lyon  County,  State  of  Iowa. 

The  First  National  Bank  op  Decorah,     1 

m       T^  rr,     "■  -n        ^^r"''"*'^'  !"  Auction  at  Law. 

The  District  Township  of  Doon,  Lyon      ; 

County,  Iowa,  Defendant.  J 

Petition. 

The  plaintiff  for  cause  of  action  against  the  defendant  states: 

That  the  plaintiff  is  a  corporation  duly  organized  under  and  by  virtue  of 
the  laws  of  the  United  States. 

That  the  defendant  is  a  municipal  corporation,  organized  under  and  by 
virtue  of  the  laws  of  the  state  of  Iowa. 

Count  1st. 

That  on  the  first  day  of  March,  1880,  the  defendant  made  and  executed  in 

favor  of  James  H.  Wagner,  or  order,  its  certain  bond,  or  promissory  note  in 

writing  for  the  sum  of  five  hundred  dollars  ($500.00),  bearing  interest  at  the 

rate  of  ten  per  cent,  per  annum,  payable  semi-annually  on  the  1st  days  of 
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March  and  September  in  each  year,  as  evidenced  by  twenty  coupons  thereto 
attached ;  that  of  said  coupons  there  have  been  paid  all,  March  1,  1883,  that 
none  of  the  remaining  coupons  have  been  paid,  and  no  part  of  the  principal 
or  interest  of  said  bonds  has  been  paid,  except  as  hereinbefore  stated. 

That  before  the  maturity  of  said  bond,  and  for  a  valuable  consideration, 
plaintiff  purchased  it  in  good  faith  and  without  notice  of  any  defenses  thereto, 
and  is  now  the  owner  and  holder  thereof ;  that  said  bond  with  all  indorse- 
ments, and  with  the  coupons  remaining  unpaid  thereon,  is  in  words  and  fig- 
ures following,  to  wit : 

No.  5.  United  States  op  America.  $500. 

State  of  Iowa,  Lyon  County. 

The  district  township  of  Doon,  for  value  received,  promises  to  pay  to  James 
H.  Wagner,  or  order,  at  treasurer's  office,  in  Doon,  on  the  first  day  o.f  March, 
1890,  or  at  any  time,  after  five  years,  before  that  date,  at  the  pleasure  of  the 
district  township,  the  sum  of  §500,  with  interest  at  the  rate  of  ten  per  cent, 
per  annum  payable  at  the  treasurer's  office,  in  Doon,  semi-annually,  on  the 
first  day  of  March  and  September  in  each  year,  on  presentation  and  surrender 
of  the  interest  coupon  hereto  attached. 

This  bond  is  issued  by  the  board  of  directors  of  said  district  township  for  the 
purpose  of  paying  off  judgments  and  refunding  judgment  indebtedness,  under 
the  provisions  of  Ch.  132,  laws  of  the  seventeenth  general  assembly,  and  in 
conformity  with  a  resolution  of  said  board,  dated  the  first  day  of  March,'  1880. 

In  witness  whereof.  The  said  district,  by  its  board  of  directors,  has  caused 
this  bond  to  be  signed  by  the  president  of  the  board,  and  attested  by  the 
secretary,  this  first  day  of  March,  1880. 

T.  E.  CoNVEHS,  Secretary.  J.  Shotswell,  President. 

(Copies  of  coupons  following.) 
$25.  (No.  20.)  $25. 

The  treasurer  of  district  township  of  Doon,  Iowa,  will  pay  to  the  bearer 
hereof,  on  the  first  day  of  March,  1890,  at  treasurer's  office,  |25  for  interest  on 
bond  Xo.  5,  issued  under  provisions  of  Ch.  132,  laws  of  the  seventeenth  gen- 
eral assembly. 

T.  E.  CoNVEKS,  Secretary.  J.  Shotswell,  President. 

(Coupons  Nos.  19  to  7,  inclusive,  follow,  being  each  in  same  form  as  No.  20, 
excepting  as  to  dates  falling  due.) 
State  of  Iowa,   \„„. 
Lyon  County.  J 

I,  J.  M.  Webb,  auditor  of  said  county,  do  hereby  certify  that  the  annexed 
bond  has  been  duly  registered  in  my  office  this  seventh  day  of  March  1880. 

J.  M.  Webb,  County  Auditor. 

Chapter  132. 
(Laws  of  the  Seventeenth  General  Assembly.) 
Issuance  of  Bonds  by  School  Districts  to  Fund  Judgment  Indebtedness. 
An  Act  to  enable  School  Districts  to  issue  bonds  for  the  purpose  of  Funding 
Judgment  Indebtedness  now  existing.     Additional  to  Code,  Title   12, 
Chapter  9.     "Of  the  System  of  Common  Schools." 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Iowa : 

Section  1.  That  any  school  districts  against  which  judgments  have  been 
rendered  prior  to  the  passage  of  this  act,  and  which  judgments  remain  un- 
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satisfied,  may,  for  the  purpose  of  paying  off  such  judgments  and  funding  such 
judgment  indebtedness,  issue  upon  the  resolution  of  the  board  of  directors  of 
the  district  the  negotiable  bonds  of  such  district,  running  not  more  than  ten 
years,  and  bearing  a  rate  of  interest  not  exceeding  ten  per  centum  per  annum, 
payable  semi-annually,  which  bonds  shall  be  signed  by  the  president  of  the 
district  and  countersigned  by  the  secretary,  and  shall  not  be  disposed  of  for 
less  than  their  par  value  nor  for  any  other  purpose  than  that  provided  for  by 
this  act,  and  such  bonds  shall  be  binding  and  obligatory  upon  the  district. 

Sec.  2.  It  shall  be  the  duty  of  the  board  of  directors  of  any  district  which 
shall  issue  bonds  under  this  act,  to  provide  for  the  payment  of  the  same  by 
the  levy  of  tax  therefor,  in  addition  to  the  other  taxes  provided  by  law,  and 
they  are  hereby  required  to  levy  such  amount  each  year  as  shall  be  sufficient 
to  meet  the  interest  on  such  bonds  promptly  as  it  accrues. 

Sec.  3.  The  bonds  issued  under  this  act  shall  be  in  the  name  of  the  district 
and  substantially  the  same  form  as  by  law  provided  for  county  bonds ;  shall 
be  payable  at  the  pleasure  of  the  district ;  shall  be  registered  in  the  office  of 
the  county  auditor ;  shall  be  numbered  consecutively  and  redeemed  in  the 
order  of  their  issuance.    Approved  March  25, 1878. 

(Indorsement  on  the  back  of  bond  James  H.  Wagner.) 

(Following  count  1  are  counts  2  to  10,  inclusive,  alleging  in  the  same  terms 
causes  of  action  arising  upon  bonds  numbers  six  to  fourteen,  inclusive,  all 
being  for  $500,  excepting  numbers  8,  11  and  12,  which  are  for  |100.) 

Wherefore,  plaintiff  asks  judgment  against  the  defendant  for  the  sum  of 
six  thousand  nine  hundred  and  seventy-one  and  yVV  dollars,  with  interest 
thereon  from  and  after  March  1,  1890,  at  the  rate  of  ten  per  cent,  per  annum 
and  for  costs.  Hubbaed,  Spalding  &  Taylob, 

Attorneys  for  Plaintiff. 

On  the  third  day  of  March,  1890,  plaintiff  filed  the  following : 

AMENDMENT  AND   SUPPLEMENT  TO   PETITION. 

The  plaintiff  by  way  of  amendment  and  supplement  to  its  petition  herein 
filed  states  that  since  the  filing  of  said  petition  all  of  the  bonds  sued  on  herein, 
both  principal  and  interest,  have  become  due  and  are  now  payable  in  full. 

Hubbaed,  Spalding  &  Tayloe, 

Attorneys  for  Plaintiff. 
On  the  third  day  of  March,  1890,  the  defendant  filed  the  following : 

ANSWBE. 

First.   Denies  each  and  every  allegation  not  admitted. 

Second.   Admits  corporate  capacity  of  plaintiff  and  defendant. 

Third.  Denies  indebtedness  and  denies  issuance  of  bonds  to  plaintiff,  and 
issuance  and  execution  thereof  to  Wagner,  and  denies  that  James  H.  Wagner 
was  ever  the  holder  of  a  valid  judgment  against  defendant. 

Fourth.  Defendant  avers  that  the  bonds  sued  on  by  the  plaintiff  are  fraud- 
ulent and  void  and  issued  without  consideration,  and  that  said  bonds  were 
not  issued  upon  a  judgment  or  in  payment  thereof.  That  said  bonds  purport 
to  have  been  issued  upon  a  judgment  to  James  H.  Wagner,  but  defendant 
avers  that  at  the  time  said  bonds  purport  to  have  been  issued  and  at  the  time 
said  bonds  were  issued  the  said  James  H.  Wagner  was  not  the  holder  or 
owner  of  a  judgment  against  the  district  township  of  Doon,  and,  in  fact,  said 
bonds  were  not  issued  upon  a  judgment  or  in  satisfaction  thereof.    That  the 
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judgment  upon  which  said  bonds  purport  to  have  been  issued  was  paid  in  full 
and  canceled  long  prior  to  the  issuance  of  said  bonds.  That  said  bonds  were 
not  issued  for  any  lawful  purpose,  but  were  wrongfully,  fraudulently  and 
illegally  issued  for  the  purpose  of  raising  a  sum  of  money  to  be  appropriated 
and  fraudulently  converted  to  the  use  of  the  said  James  H.  Wagner  and  the 
pretended  oflBcer  of  said  district  township. 

Fifth.  That  said  bond  was  issued  through  fraud  and  collusion  with  the 
officers  of  the  said  district,  and  in  violation  of  law.  That  at  the  time  said 
bonds  purport  to  have  been  issued  said  district  township  had  no  authority, 
under  the  laws  of  this  state,  to  issue  bonds  for  any  purpose.  That  said  bonds 
were  issued  in  violation  of  the  statutes  of  the  state  and  in  violation  of  the 
constitution.  That  the  total  valuation  of  all  the  taxable  property  within  the 
district  township  of  Boon  for  the  year  preceding  the  issuance  of  said  bonds, 
as  shown  by  the  last  state  and  county  tax  list,  was  $118,214.00,  and  that  under 
the  constitution  and  laws  of  Iowa  the  said  district  had  no  power  or  authority 
to  incur  a  debt  exceeding  $5,910.00.  That  this  limit  had  been  passed  long  prior 
to  the  issuance  of  the  bonds  sued  upon.  That  at  the  time  said  bonds  were 
issued  the  defendant  was  indebted  largely  in  excess  of  the  amount  permitted 
by  the  constitution  and  statutes  of  the  state. 

Sixth.  Alleges  that  plaintiff  is  not  a  purchaser  in  good  faith,  but  had 
knowledge  and  notice  of  the  fraudulent  and  unlawful  character  of  the  bonds. 

Dismissal  of  suit  prayed.  Van  Wagenen  &  McMillan, 

Attorneys  for  Defendants. 

On  the  ninth  day  of  June,  1890,  plaintiff  filed  the  following : 

HEPLY   TO   ANSWER. 

Now  comes  the  plaintiff  herein,  First  National  Bank  of  Decorah,  Iowa,  and 
replying  to  the  answer  of  the  defendant  filed  herein,  states : 

First.  It  denies  each  and  every  allegation  in  said  answer  contained,  not 
hereinafter  specifically  admitted. 

Second.  By  way  of  affirmative  defense  to  the  matter  alleged  in  said  answer, 
the  plaintiff  states  the  fact  to  be  that  on  or  before  the  first  day  of  July,  1873, 
one  James  H.  Wagner  brought  suit  against  the  defendant  corporation  in  the 
district  court  of  Iowa  in  and  for  the  county  of  Plymouth,  upon  certain  school 
orders  issued  by  said  defendant,  amounting  to  the  sum  of  twenty-two  hundred 
and  fifty  dollars.  That  the  said  defendant  duly  appeared  in  said  action  by 
its  proper  officers,  and  joined  issue  therein  by  the  filing  of  an  answer  to  the 
petition  filed  by  the  said  James  H.  Wagner,  on  the  twenty-second  day  of  July, 
1873.  That  thereafter,  and  on  the  twenty-second  day  of  July,  1873,  judgment 
was  duly  rendered  by  the  said  district  court  in  favor  of  said  James  H.  Wag- 
ner, and  against  the  defendant,  for  the  sum  of  $2,267.31,  and  costs  in  the  sum 
of  four  dollars.  That  thereafter  and  upon  the  first  day  of  March,  1880,  the 
board  of  directors  of  the  defendant  corporation,  at  a  meeting  duly  sailed  and 
held,  ordered  the  issuance  of  bonds  for  the  payment  and  satisfaction  of  said 
judgment,  the  proceedings,  as  appears  by  its  records,  being  in  words  and  figures 
following,  to  wit: 

Boon  Township,  March  1,  1880. 

School  board  of  Doon  township  meet  at  the  office  of  the  secretary.  Mem- 
bers present,  J.  Shotswell,  president;  I.  J.  Taylor,  James  Ashley  and  T.  E. 
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Convers,  secretary  of  said  board.    On  motion  the  following  resolution  was 
adopted  by  the  board :  i 

Whereas,  James  H.  Wagner  did,  on  the  twenty-second  day  of  July,  1873,  re- 
ceive a  judgment  against  the  dis.trict  township  of  Doon,  Lyon  county,  Iowa, 
for  the  amount  of  twenty-two  hundred  and  sixty-seven  dollars  and  thirty- 
one  cents  ($2,267.31),  and  costs  of  the  action  taxed  at  four  dollars  ($4.00), 
which  said  judgment  was  on  the  fifteenth  day  of  September,  1875,  duly  assigned 
to  C.  A.  Greeley,  which  said  judgment  is  still  the  property  of  said  Greely,  is 
"wholly  unsatisfied ;  and 

Whereas,  Said  0.  A.  Greeley  has  off ered  to  take  the  negotiable  bonds  of  this 
district,  drawing  interest  at  the  rate  of  ten  per  cent,  in  full  satisfaction  of 
said  judgment;  now,  therefore,  be  it 

Resolved,  By  the  board  of  directors  of  the  district  township  of  Doon,  in 
regular  session  assembled,  that  the  negotiable  bonds  of  said  district  township, 
bearing  interest  at  the  rate  of  ten  per  cent,  per  annum,  interest  payable 
semi-annually  on  the  first  day  of  March  and  the  first  day  of  September  of  each 
year,  said  bonds  to  run  ten  years,  redeemable  at  the  pleasure  of  the  district 
at  any  time  after  five  years,  said  bonds  are  to  be  issued  in  conformity  to 
■Ch.  132  of  the  laws  of  the  Seventeenth  General  Assembly  and  in  conformity 
with  the  resolution  of  the  board  of  this  date,  and  the  president  and  secretary 
are  hereby  authorized  and  directed  to  issue  bonds  in  conformity  to  the  reso- 
lution and  deliver  the  same  to  the  said  0.  A.  Greeley,  taking  his  receipt  in 
satisfaction  of  said  judgment.  Therefore,  said  bonds  shall  be  for  the  follow- 
ing amount  and  numbers  as  follows,  to  wit: 

Number  five  (5)  for  five  hundred  dollars  (|500). 

Number  six  (6)  for  five  hundred  dollars  ($500). 

Number  seven  (7)  for  five  hundred  dollars  ($500). 

Number  eight  (8)  for  one  hundred  dollars  ($100). 

Number  nine  (9)  for  five  hundred  dollars  ($500) . 

Number  ten  (10)  for  five  hundred  dollars  ($500). 

Number  eleven  (11)  for  one  hundred  dollars  ($100). 

Number  twelve  (12)  for  one  hundred  dollars  ($100.) 

Number  thirteen  (13)  for  five  hundred  dollars  ($500). 

Number  fourteen  (14)  for  five  hundred  dollars  ($500). 

On  motion  the  bill  of  T.  E.  Convers  for  fourteen  hundred  dollars  ($1,400), 
for  services  on  committee  and  arbitrator  in  settlement  between  Doon  and 
Eock  townships,  and  between  Doon  and  Wheeler  townships,  was  allowed, 
and  said  secretary  authorized  to  draw  orders  on  the  district  treasurer  for  said 
amount. 

On  motion,  the  board  adjourned  to  meet  Monday,  the  eighth  day  of  March, 
1880,  at  the  Doon  school-house. 

Attest :  ,  President. 

T.  E.  OoNVBES,  Secretary. 

That  under  and  by  virtue  of  said  resolution,  and  for  the  satisfaction  of  said 
judgment,  on  the  said  first  day  of  March,  1880,  the  defendant  corporation,  by 
its  oflicers  duly  appointed  thereto,  made  and  executed  the  bonds  set  forth  in 
plaintiff's  petition  herein,  reference  to  which  is  hereby  made.  That  said 
bonds  expressly  recite  that  they  are  issued  by  the  board  of  directors  of  the 
district  township  for  the  purpose  of  paying  off  judgments  and  funding  judg- 
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ment  indebtedness,  under  the  provisions  of  chapter  132,  laws  of  the  seven- 
teenth general  assembly,  and  in  conformity  with  the  resolution  of  said  board, 
dated  the  first  day  of  March,  1880,  and  indorsed  thereon  is  a  copy  of  the  said 
statute  therein  referred  to,  to  wit :  Chapter  132  of  the  laws  of  the  seventeenth 
general  assembly,  all  of  which  are  more  fully  set  forth  in  the  copies  of  said 
bonds  attached  to  the  petition  herein,  reference  to  which  is  hereby  made. 
That  after  the  execution  and  delivery  of  said  bonds,  and  for  a  period  of  more 
than  three  years,  the  defendant  corporation  caused  in  each  year  taxes  to  be 
levied  for  the  payment  of  said  judgment  bonds  and  the  interest  thereon,  and  duly 
paid  the  several  interest  coupons  falling  and  becoming  due  upon  said  bonds 
from  the  first  day  of  March,  1880,  to  the  first  day  of  March,  1883,  inclusive. 
That  during  said  three  years,  after  the  issuance  of  said  bonds,  the  defendant 
corporation  recognized  the  same  as  valid  and  subsisting  obligations  of  the 
said  corporations,  and  duly  paid  the  interest  thereon,  and  made  no  claim 
that  said  bonds  were  in  any  way  void  or  illegal,  or  that  they  were  not  a  valid 
and  subsisting  obligation  of  said  corporation,  until  long  after  plaintiff  herein 
had  purchased  said  bonds  and  became  the  owner  thereof.  That  before  the 
maturity  of  said  bonds,  and  for  a  valuable  consideration,  and  without  notice 
or  knowledge  of  any  defense  of  any  character  thereto,  and  believing  the  said 
bonds  to  be  valid  in  all  respects,  relying  upon  the  representations  of  the  of- 
ficers of  said  district  township,  as  contained  in  the  resolution  hereinbefore 
referred  to,  under  and  by  virtue  of  which  said  bonds  were  issued,  and  relying 
upon  the  representations  contained  in  said  bonds  that  they  were  issued  for 
the  purpose  of  paying  off  judgments  and  funding  judgment  indebtedness,  and 
relying  upon  the  fact  that  the  said  district  township,  the  defendant  corporation, 
had  recognized  said  bonds  as  valid  by  the  levying  of  taxes  therefor  and  the  pay- 
ment of  interest  thereof,  the  plaintiff  herein  purchased  said  bond  from  one 
C.  E.  Dickerman,  paying  full  value  therefor;  that  said  C.  E.  Dickerman  had 
also  purchased  the  said  bonds  for  a  valuable  consideration  and  before  the 
maturity  thereof,  and  relying  upon  said  acts  and  records  of  the  said  officers  of 
the  defendant  corporation  hereinbefore  referred  to.  That  by  virtue  of  the 
acts  of  the  said  defendant  corporation,  as  hereinbefore  set  forth,  it  is  now 
estopped  from  claiming  or  asserting  that  said  bonds  are  not  the  valid  and  sub- 
sisting obligations  of  said  district  township,  or  that  plaintiff  herein  should 
not  have  judgment  for  the  amount  thereof. 

Third.  Plaintiff  expressly  denies  that  said  judgment  was  paid  or  satisfied 
by  any  issue  of  bonds  prior  to  the  issue  of  bonds  upon  which  it  has  brought 
suit  herein,  and  denies  that  there  was  no  indebtedness  existing  upon  said 
judgment  at  the  time  said  bonds  were  issued,  but  alleges  the  fact  to  be  that 
said  bonds  wjere  issued  in  satisfaction  of  said  judgment,  as  hereinbefore  set 
forth,  and  that  said  district  township  by  the  recitals  contained  in  said  bonds, 
and  by  the  said  resolution  of  the  1st  of  March,  1880,  is  now  estopped  from 
averring  or  claiming  that  said  judgment  was  paid  or  satisfied  at  the  time  of 
the  issuance  of  said  bonds,  or  from  claiming  or  asserting,  contrary  to  the  re- 
citals contained  in  said  resolution  and  in  said  bonds,  that  said  judgment  was 
not,  at  the  time  of  the  issuance  of  said  bonds,  a  valid  and  subsisting  obliga- 
tion of  the  defendant  corporation. 

Weight  &  Hubbard, 

Attorneys  for  Plaintiff. 
First  Nat.  Bank  v.  Dist.  Tp.  of  Doon,  86  Iowa  330. 
Boon  Tp.  V.  Cummins,  142  U.  S.  366. 
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In  the  District  Court  in  and  for  Hardin  County,  State  of  Iowa. 

A.  S.  McPheeson  and  Others,  Plaintiffs,      "j 

V. 

Foster  Brothers,  John  Mosher,  S.  F.  Ben-  }■  Chancery  and  Injunction. 
SON,  AS  Treasurer  of  Hardin   County,  I 
AND  Others,  Defendants.  J 

Petition. 

On  the  first  day  of  August,  1872,  the  plaintiffs  filed  in  the  office  of  the  clerk 
of  the  district  court  of  Hardin  county,  Iowa,  a  petition  stating  their  cause  of 
action,  as  follows :  Plaintiffs  state  that  they  are  residents,  tax -payers,  and 
owners  of  real  estate  in  the  independent  school  district  of  Steamboat  Eock, 
Hardin  county,  Iowa,  and  sue  for  themselves  and  all  the  people  and  tax- 
payers of  said  independent  school  district,  the  question  being  one  of  a  com- 
mon and  general  interest  to  many  persons,  and  to  all  the  tax-payers  of  said 
independent  district,  and  the  parties  so  numerous  that  it  is  impracticable  to 
bring  them  all  before  the  court.  That  in  August,  1869,  the  officers  of  the  said 
district  were,  E.  C.  Wright,  president;  E.  Clark,  vice-president;  T.  H. 
Eobertson,  secretary;  W.  Campbell,  treasurer,  and  E.  C.  Eathbone,  director. 
That  at  the  last  assessment  prior  to  said  August,  1869,  the  total  amount  of 
taxable  property  in  said  independent  district  was  $49,650.  That  by  the  laws 
of  Iowa,  then  in  force,  the  greatest  amount  of  indebtedness  which  could  be 
contracted,  and  for  which  said  district  could  be  made  liable  was  in  all  five 
per  cent,  on  said  sum  or  last  assessment,  equaling  $2,482.50.  That  there  was 
then  no  money  in  the  treasury,  and  said  independent  district  was  indebted  to 
the  township  district  $425,  leaving  the  greatest  amount  of  indebtedness  that 
could  then  be  contracted  $2,057.02.  That  on  the  twenty-sixth  day  of  said 
August,  A.  D.  1869,  said  board  of  officers,  at  the  request  of  Foster  Brothers, 
wrongfully,  illegally  and  fraudulently  pretended  to  contract  with  said  Foster 
Brothers  in  the  name  of  said  district,  by  which  said  Foster  Brothers  were  to 
build  and  finish  a  brick  school-house  on  the  land  of  said  district,  and  finish 
it  by  February  1,  1870,  and  agreed  to  pay  said  Foster  Brothers  the  sum  of 
$15,000  therefor  in  the  bonds  of  said  district,  at  ten  per  cent,  interest,  payable 
semi-annually,  thus  creating  an  indebtedness  of  about  thirty-two  per  cent,  on 
all  the  taxable  property  of  said  district,  both  parties  well  knowing  they  had 
no  right  to  make  said  contract.  And  by  law  at  that  time  the  greatest  amount 
of  tax  that  could  be  levied  in  any  year  for  that  purpose  was  one  and  one-half 
per  cent.,  amounting  to  only  $894.95,  while  the  interest  is  $1,500  annually, 
thus  leaving  $605.25  interest  annually  more  than  can  be  paid,  and  thus  at 
once  making  the  district  insolvent.  By  the  terms  of  said  contract  the  said 
Foster  Brothers  were  to  be  paid  monthly  aa  the  work  progressed.  On  the 
twenty-seventh  of  September,  1869,  the  said  board  and  Foster  Brothers  pre- 
tended to  so  modify  said  contract  as  to  make  the  whole  $15,000  to  bonds 
payable  in  advance. 

At  the  time  of  making  and  modifying  said  contract  the  question  of  issuing 
bonds  or  creating  an  indebtedness  to  build  said  school-house  had  not  been 
submitted  to  a  vote  of  the  people  of  said  district,  as  by  law  required.  The 
contract  was  fraudulent ;  the  price  so  agreed  to  be  paid  was  about  three  times 
as  much  as  it  was  worth.  From  $5,000  to  $6,000  was  a  round  price.  That  on 
September  27,  1869,  without  a  vote  of  the  people,  and  without  the  school-house 


592  APPENDIX. 

being  built,  $5,000  of  coupon  bonds  were  issued  in  the  name  of  said  district, 
and  delivered  to  said  Foster  Brothers.  That  said  school-house  was  not  built, 
and  after  the  expiration  of  the  time,  on  April  7,  1870,  the  board  of  officers 
extended  the  time,  and  then  delivered  $2,000  more  of  said  bonds.  The  officers 
ior  1870  were  S.  F.  Lathrop,  J.  C.  Comstock,  H.  W.  Kelley,  E.  C.  Wright,  T. 
H.  Eohinson  and  t>.  B.  Cartwright.  And  on,  or  about,  July  8,  1870,  without 
any  vote  therefor  by  the  people,  and  without  any  school-house  being  built, 
the  said  board  of  officers  delivered  to  said  Foster  Brothers  |8,000  more 
in  other  coupon  bonds,  making  in  all  $15,000  of  ten-per-cent.  coupon  bonds, 
and  interest  payable  semi-annually,  which  bonds  are  outstanding  and 
hawked  about  in  market  places.  Said  bonds  and  coupons  are  each  and 
all  illegal  without  authority  of  law,  and  in  violation  of  law,  and  said  Inde- 
pendent district  is  in  no  way  legally  or  equitably  bound  to  pay  any  part 
of  them.  A  large  amount  of  the  coupons  of  said  bonds  are  past  due,  and 
the  holders  of  them  are  demanding  payment  on  them  through  agents  and 
attorneys.  Petitioners  can  not  now  give  the  names  of  the  bond  owners,  but 
believe  they  live  out  of  the  state  of  Iowa.  The  board  of  officers  applied  to  the 
legislature  of  Iowa  to  legalize  the  bonds,  but  it  was  not  done.  In  the  year 
1871  the  said  board  of  directors  wrongfully  and  illegally  levied  a  school-house 
fund  tax,  of  four  cents  on  the  dollar,  on  the  property  of  said  district,  for  the 
express  purpose  of  paying  said  illegal  coupons  and  bonds,  and  the  tax  has 
been  regularly  made  out  on  the  tax-books  against  the  property  and  tax-pay- 
ers of  said  Independent  district,  and  is  in  the  hands  of  S.  F.  Benson,  as  treas- 
urer of  Hardin  county,  for  collection,  and  he  has  collected  a  part,  and  is  try- 
ing to  enforce  the  collection  of  the  rest,  and  for  that  purpose  is  about  to  ad- 
vertise the  real  estate  of  said  tax-payers  for  sale,  and  a  tax  of  ten  mills  for  the 
year  1873,  for  school-house  fund,  has  been  ordered  to  be  levied,  by  said  school 
board,  to  pay  said  illegal  coupons  and  bonds. 

The  school  board,  Foster  Brothers  and  other  defendants,  and  all  persons 
owning  or  holding  any  of  said  bonds  or  coupons,  and  the  treasurer  of  Hardin 
county,  were  made  defendants.  Petition  prayed  for  injunction  to  restrain 
the  treasurer  of  Hardin  county  from  collecting  or  receiving  any  more  of  said 
four  per  cent,  tax ;  to  restrain  the  school  board  of  said  district  from  levying 
any  tax  whatever  to  pay  any  of  said  bonds  or  coupons,  and  to  enjoin  said 
school  board  from  paying,  or  ordering,  or  appropriating  any  money  now  in, 
or  that  may  come  into  the  treasury  of  said  district  to  be  paid  on  any  of  said 
bonds  or  coupons ;  and  to  perpetually  enjoin  the  treasurer  of  said  district  from 
ever  paying  any  of  said  bonds  or  coupons,  or  any  order  drawn  for  the  pay- 
ment thereof.  And  further  praying  for  a  decree  declaring  each  and  all  of 
said  bonds  and  coupons  to  be  illegal,  and  issued  without  the  authority  of  law, 
and  in  violation  of  law,  and  without  consideration,  and  to  be  void,  and  for 
other  relief. 

The  injunction  was  issued  as  prayed  for. 

The  plaintiffs  afterward  filed  their 

Original  Notice, 

showing  personal  service  on  said  Foster  Brothers'  and  on  said  E.  C.  Wright, 
E.  0.  Clark,  T.  H.  Eobertson,  Wm.  Campbell,  S.  F.  Lathrop,  H.  W.  Kelley 
and  D.  B.  Cartwright,  officers  and  members  of  said  school  board,  and  proof  of 
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service  by  publication  on  "John  Mosher,  H.  Mosher,  Thomas  S.  Beals,  The 
Exchange  Bank  of  Canandaigua,  New  York,  and  others." 

And  afterward  the  defendants,  at  the  December  term,  1872,  of  said  court, 
filed  in  said  case  their 

DEMURRER  TO  THE   PETITION 

as  follows  :  "  Come  now  the  defendants,  by  their  attorneys,  Porter  &  Moir, 
and  demur  to  the  petition  of  plaintiffs  herein,  and  assign  the  following 
causes  therefor,"  setting  out  nine  different  causes  for  demurrer,  which  de- 
murrer was  afterward  overruled  by  the  court. 

And  afterward,  at  the  April  term,  1873,  'the  said  independent  district  of 
Steamboat  Eock,  by  its  attorney,  filed  its 

PETITION  TO   BE   MADE   PLAINTIFF, 

as  follows :  Now  comes  the  independent  district  of  Steamboat  Eock,  and 
moves  the  court  to  permit  it  to  be  substituted  as  plaintiff  in  this  case  to  pros- 
ecute this  suit,  for  the  reasons  set  forth  in  the  annexed  resolutions  of  the 
school  board,  which  resolutions  said :  And  whereas,  this  Independent  School 
District  is  really  the  party  interested  in  prosecuting  said  suit ;  therefore, 

Eesolved,  That  E.  "W.  Eastman,  the  attorney  now  prosecuting  said  suit,  be 
requested  to  move,  at  the  next  term  of  said  court,  that  the  Independent  Dis- 
trict of  Steamboat  Eock  be  substituted  as  plaintiff  in  said  case,  and  that  it  be 
allowed  hereafter  to  prosecute  such  action  in  its  name  to  final  judgment. 

And  afterward,  on  the  thirteenth  day  of  May,  1873,  the  defendants  filed  their 

ANSWER 

to  the  plaintiff's  petition,  setting  up  the  following  defense :  "  Come  now  the 
defendants,  by  their  attorneys,  Porter  &  Moir,  and  for  answer  to  petition  of 
plaintiffs  herein  answering,  say :  Defendants  admit  that  the  Independent 
District  of  Steamboat  Eock  was  legally  organized ;  admit  the  coBtract  of  said 
district  with  said  Foster  Brothers  to  build  a  brick  school-house  for  the  sum 
of  $15,000  in  bonds  of  said  district.  Deny  that  the  district  had  no  money  at 
the  time,  and  deny  all  fraud,  and  deny  that  the  district  had  no  legal  authority 
to  make  the  contract.  Defendants  deny  the  modification  of  the  contract  to 
make  the  pay  due  in  advance ;  deny  that  the  question  of  issuing  bonds  and 
contracting  debt  had  not  been  submitted  to  the  voters  of  the  district;  deny 
that  the  contract  price  was  above  a  just  amount  for  building  the  school-house ; 
admits  the  issuing  the  bonds  to  Foster  Brothers.  (For  convenience  it  may 
here  be  stated  that  these  bonds  are  all  dated  November  1,  1869;  that  there 
are  thirty  of  them,  and  each  for  $500,  with  semi-annual  coupons  at  ten  per 
cent.  But  by  the  records  it  appears  that  the  bonds  were  ordered  to  be  deliv- 
ered at  different  times ;  $5,000  were  ordered  to  be  delivered  September  27, 
1869;  $2,000  April  7, 1870,  and  $8,000  July  8,  1870.  They  are  numbered  from 
one  to  thirty  inclusive,  and  they  become  due  at  different  times,  and  all  issued 
on  the  contract  and  amendment  thereto.)  Defendants  admit  the  officers  of 
the  district  as  stated  in  the  petition.  Defendants  admit  the  delivery  of  $8,000 
bonds  July  8,  1870,  to  Foster  Brothers,  making  a  total  of  $15,000,  but  deny 
that  the  school-house  was  not  then  built,  and  deny  that  the  question  of  build- 
ing it,  and  of  issuing  said  bonds,  had  never  been  submitted  to  the  voters  of 
the  district ;  admit  that  said  bonds  had  been  negotiated  and  are  outstanding ; 
MuN.  Sb.— 38 
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deny  that  the  bonds  are  either  without  authority  of  law  or  in  violation  of  law, 
or  that  the  district  is  not  liable  to  pay  them;  admit  that  some  of  the  coupons, 
by  their  face,  are  due,  and  that  holders  are,  by  agents  and  attorneys,  de- 
manding pay,  and  that  plaintiffs  did  not  know  the  names  of  the  owners,  and 
that  they  are  non-residents ;  deny  the  levy  of  the  four  per  cent,  tax  and  all 
about  it ;  admit  the  ten  mill  tax  of  1872  for  school-house  fund ;  admit  that  the 
subject  is  one  of  general  interest,  but  deny  that  plaintiffs  represent  the  best 
interest  of  the  public  or  that  they  sue  for  the  whole,  or  show  any  right  of  ac- 
tion in  themselves. 

And  for  further  answer  defendants  say,  that  at  the  time  said  independent 
district  let  the  said  contract  to  said  Foster  Brothers  to  build  said  school 
house  there  were  188  children,  between  the  ages  of  5  and  21  years,  residing 
within  said  district  and  entitled  to  attend  public  school  therein ;  that  said 
district  neither  owned  or  possessed  a  building  in  any  way  suitable  for  school 
purposes ;  that  on  September  20,  1872,  the  enumeration  showed  246  children 
in  said  district ;  that  within  the  territory  of  said  district  were  sections  21, 
S.  W.  yi  22,  W.  %  27,  all  of  28,  E.  %  of  29,  and  all  of  32,  33  and  34  of  town- 
ship 88,  range  19,  being  4,120  acres,  which,  valued  at  $25  an  acre,  would 
amount  to  $103,000,  and  said  territory  embraces  the  town  of  Steamboat  Eock, 
of  over  1,000  inhabitants,  with  two  hotels,  several  dry  goods  stores,  two  drug 
stores  and  grocery  stores,  a  banking  house,  valuable  flouring  mill,  and  sun- 
dry other  buildings  used  for  trade  and  profit;  and  the  value  of  annexa- 
tions and  fixtures  and  personal  property  aside  from  realty  in  the  district 
is  not  less  than  $50,000,  and  hence  a  tax  of  ten  mills  on  the  dollar  would 
more  than  pay  the  interest  on  said  bonds. 

The  answer  further  stated,  that  on  the  second  Monday  in  March,  1870,  an 
election  was  held  in  said  district,  at  which  the  question  of  the  erecting  of  said 
school-house  by  Foster  Brothers,  in  accordance  with  said  contract,  was  can- 
vassed and  thoroughly  discussed  by  all  the  electors,  and  a  large  and  unusual 
vote  of  118  votes  polled,  of  which  112  were  for  erecting  the  school-house  and 
only  six  votes  against  it.  At  the  said  election  six  directors  were  elected, 
then  known  to  be  favorable  to  the  erection  of  said  school-house  by  said 
Foster  Brothers,  being  S.  F.  Lathrop,  H.  W.  Kelley,  J.  M.  Comstock,  A.  S. 
Eoot,  D.  B.  Cartwright,  and  R.  C.  Wright,  and  all  elected  by  a  majority  of 
over  100  votes;  that  during  the  years  1868,  1869,  1870  and  1871,  the  electors 
and  tax-payers,  and  the  citizens  and  ofiicers  of  said  district,  by  word  and 
deed  favored  the  erection  of  said  school-house  by  contract  with  said  Foster 
Brothers ;  that  a  vote  was  taken  at  the  annual  meeting,  in  1869,  for  a  ten  mill 
school-house  tax,  and  a  like  vote  was  taken  at  each  subsequent  annual  meet- 
ing in  1870,  1871  and  1872 ;  that  a  part  of  the  site  in  1869,  and  the  school- 
house  is  now  erected  and  completed,  and  was  accepted  by  said  independent 
district,  on  the  thirty-first  day  of  December,  1870,  and  ever  since  has  been  occu- 
pied for  common  school  purposes.  And,  further,  the  said  school-house  is  a  large, 
well-built  building,  two  full  stories  above  basement,  made  of  brick,  with  cut 
stone  window  sills,  and  is  43  feet  by  60,  with  good  architect  and  finish,  and 
could  not  have  been  constructed  for  less  than  $15,000  in  bonds,  nor  less  than 
$12,000  in  cash;  that  September  16,  1871,  said  district  had  said  school-house 
insured  for  $10,000  in  the  ^tna  Insurance  Company,  at  2J^  per  cent,  for  five 
years ;  that  of  the  school-house  tax  for  1870,  1871  and  1872,  $4,500  have  been 
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paid  into  the  county  treasury,  and  about  12,341.83  paid  over  to  the  district,  no 
part  of  which  has  been  paid  to  the  parties  entiled  to  it  or  to  defend  it,  or  to 
others  holding  demands  against  the  district.  Defendants  charge  that  a  large 
part  of  said  money  has  been  applied  for  illegal  purposes ;  on  July  11,  1871, 
$63.29  of  said  money  was  transferred  to  the  teachers'  fund ;  December  11, 
1871,  84  more  was  transferred  to  the  teachers'  fund ;  December  11,  1872,  $25 
was  paid  to  E.  W.  Eastman  for  legal  services,  supposed  to  have  been  ren- 
dered by  him  on  behalf  of  some  of  the  plaintiffs.  (He  that  pays  his  attorney 
lendeth  to  the  Lord.— E.  W.  E.)  March  17,  1873,  the  school  board  trans- 
ferred one-third  of  the  school-house  fund  to  the  contingent  fund,  the  school- 
house  fund  then  being  over  125,000,  all  of  which  was  a  fraud  upon  the  rights 
of  defendants. 

Prayer  of  answer  that  plaintiff's  bill  be  dismissed ;  that  each  of  defendants 
may  have  such  relief  as  is  equitable;  that  injunction  be  dissolved;  that 
money  voluntarily  paid  by  tax-payers  to  school-house  fund  be  paid  to  parties 
entitled  to  receive  the  same ;  that  the  adoption  and  ratification  of  the  said 
contract  with  said  Foster  Brothers  be  established,  and  that  plaintiffs  be 
stopped  from  further  controverting  the  same,  and  that  the  rights  of  the  par- 
ties may  be  justly  and  equitably  determined,  the  true  value  of  the  taxable 
property  be  found,  for  the  purpose  of  this  proceeding,  and  that  defendants 
have  other  and  further  relief. 

PoKTER  &  MoiE,  Defendants'  Attorneys. 

And  afterwards,  on  the  second  day  of  April,  A.  D.  1874,  the  defendants 
filed  in  this  case  their 

AMENDED   ANSWER  AND   CROSS-BILL, 

as  follows :  Come  now  the  defendants,  by  Porter  &  Moir,  their  attorneys, 
and  for  counter-claim  represent  that  about  the  twenty-sixth  day  of  August, 

1869,  the  defendants,  Foster  Brothers,  and  the  Independent  School  District  of 
Steamboat  Eock,  made  and  entered  into  a  contract  whereby  said  Foster  Broth- 
ers agreed  to  erect  a  school-house  for  said  district,  and  said  district  agreed  to 
pay  them  therefor  $15,000  in  bonds  of  said  school  district,  drawing  ten  per  cent, 
interest  per  annum ;  that  they  did  erect  said  school-house  in  said  district, 
and  immediately  after  it  was  completed,  said  district,  on  the  —  day  of , 

1870,  accepted  the  same  and  have  continued  to  use  it ;  that  said  school-house 
is  large  and  well  built,  two  stories  above  basement,  made  of  brick  and  stone, 
43  by  60  feet,  and  could  not  at  the  time  have  been  constructed  for  less  than 
$13,000  in  cash ;  that  in  payment  therefor  said  district  issued  thirty  coupon 
bonds  for  $500,  and  all  dated  November  1,  1869,  drawing  ten  per  cent,  inter- 
est, payable  semi-annually,  and  the  bonds  and  coupons  in  form  negotiable, 
and  delivered  them  to  Foster  Brothers  in  payment  for  erecting  said  school- 
house  under  said  contract ;  that  said  Foster  Brothers  negotiated  said  bonds 
and  coupons  for  the  purpose  of  purchasing  material  used  in  said  building, 
and  to  pay  for  work  performed,  whereby  said  district  agreed  to  pay  said  Fos- 
ter Brothers  or  their  assignees  $15,000  after  maturity  of  said  bonds,  and  pay 
the  coupons  as  they  matured ;  that  the  first  two  of  said  bonds  mature  the  first 
day  of  May,  1874,  the  second  two  November,  1875,  and  so  continue  to  mature 
every  six  thonths  until  all  are  due;  that  there  are  240  coupons  of  $25  each 
now  due,  amounting  to  $6,000,  and  $810  interest  due  on  the  coupons;  that  of 
the  thirty  bonds  so  made  by  said  district,  John  Mosher  now  owns  and  holds 
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Nos.  1  to  30,  both  inclusive,  except  Nos.  26,  27,  28  and  29,  which  are  now 
owned  by  the  "School  Furniture  Co."  of  Sterling,  Illinois.  Copy  of  bond 
No.  1  of  said  series  is  annexed  to  petition,  all  others  being  similar,  except  the 
nunaber  and  time  of  maturity,  and  copy  of  coupons  No.  1  is  also  annexed. 

Defendants,  owners  of  bonds,  ask  for  an  accounting,  and  that  decree  be 
rendered  in  their  favor  against  said  district ;  that  the  injunction  be  dissolved ; 
that  an  order  be  made  requiring  the  proper  officers  to  pay  over  to  defendant 
all  the  money  in  their  hands,  and  that  a  decree  be  rendered  establishing  the 
full  amount  due  to  defendants  from  said  district  upon  said  bonds  and  cou- 
pons, to  be  a  lien  upon  said  school-house  building  and  the  lot  or  lots  upon 
which  the  same  is  erected,  and  that  it  be  sold  on  special  execution  and  pro- 
ceeds applied  on  defendants'  said  claim,  and  for  costs  and  other  relief. 

PoKTBR  &  MoiK,  Defendants'  Attorneys. 

McPherson  v.  Foster  Bros.,  43  Iowa  48. 


In  the  District  Court  in  and  lor  Scott  County,  State  of  Iowa, 

Thomas  Scott  et  al.,  Plaintiffs,  I 

V.  \  Suit  in  Equity. 

The  City  of  Davenport,  Defendant.  J 


Plaintiffs,  for  their  cause  of  action  against  the  defendants  state ; 

1.  That  they  are  residents  and  tax-payers  of  the  city  of  Davenport. 

2.  That  the  city  of  Davenport  is  a  municipal  corporation  under  the  laws  of 
Iowa. 

3.  That  said  city  has  authority  to  levy  such  taxes  and  incur  such  indebted- 
ness, only,  as  is  allowed  by  the  laws  of  said  state. 

4.  That  the  amount  of  indebtedness  said  city  may  at  any  time  incur  is 
limited  by  the  constitution  of  the  state  to  "five  per  centum  on  the  taxable 
property  within  said  corporation,  to  be  ascertained  by  the  last  state  and 
county  tax-list  previous  to  the  incurring  of  such  indebtedness." 

5.  That  the  taxable  property  within  said  city  of  Davenport,  as  appears  by 
the  tax-list  of  1871,  amounted  to  13,653,737.33  and  for  1870  to  the  sum  of 
$3,971,520.00;  and  that  for  neither  of  said  years  did  the  city  valuation  exceed 
$5,000,000.00 ;  that  the  present  indebtedness  of  said  city  exceeds  five  per  cent, 
of  the  valuation  of  the  property  within  said  city,  either  for  state  and  county, 
or  for  city  purposes,  said  indebtedness  amounting  in  all  to  $362,300.00;  that 
the  said  city  has  no  authority  to  increase  the  indebtedness  as  above. 

6.  That  said  city  wishing  to  erect  water-works,  and  not  having  the  money 
on  hand  to  build  the  same,  and  being  only  able  to  raise  the  same  by  borrow- 
ing, and  thinking  it  could  acquire  the  proper  authority,  if  so  authorized  by  a 
majority  of  the  voters  of  said  city,  did  by  resolution  of  its  council,  passed 
October  26, 1871,  submit  to  the  voters  of  said  city  the  proposition :  "Whether 
the  city  council  should  be  authorized  to  borrow  the  sum  of  $300,000.00 
for  the  purpose  of  erecting  water-works  and  providing  the  necessary  water 
pipes  and  hydrants."  That  on  December  2,  1871,  said  proposition  was  voted 
opon  and  carried  in  the  affirmative ;  that  by  virtue  of  the  authority  conferred 
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by  the  adoption  of  the  aforesaid  resolution  the  mayor  has  been  directed  to 
prepare  bonds  of  $500  each,  in  all  not  more  than  $300,000  to  be  negotiated 
and  disposed  of  from  time  to  time  as  may  be  necessary  for  erecting  said 
water- works. 

8.  That  said  bonds  are  to  bear  eight  per  cent,  interest,  and  that  said  city 
council  has  no  authority  to  levy  a  tax  to  pay  the  same,  should  said  bonds  be 
sold. 

10.  That  said  proposition  of  borrowing  money  for  erecting  water-works  was 
not  submitted  to  the  tax-payers  of  said  city ;  that  the  yearly  interest  on  said 
bonds  would  exceed  one-half  the  revenue  derived  from  the  tax  on  real  and 
personal  property  within  said  city. 

Prays  that  a  writ  of  injunction  issue  directed  to  said  defendant,  the  said  city 
of  Davenport,  its  officers,  agents,  and  servants,  and  their  successors,  hence- 
forth and  forever  restraining  the  said  city,  its  said  officers,  agents  and  serv- 
ants, and  their  successors  from  taking  any  further  proceedings  in  regard  to 
the  erection  of  the  aforesaid  water-works  and  from  preparing,  issuing  and 
negotiating  the  aforesaid  bonds  for  $300,000,  or  any  part  thereof,  or  from  con- 
tracting any  indebtedness  whereby  the  said  city  shall  be  made  liable  for  the 
erection  of  said  water-works ;  and  that  the  vote  of  the  voters  of  said  city  had 
on  said  December  2, 1871,  as  above  set  forth,  be  adjudged  and  decreed  to  be  ille- 
gal, unconstitutional,  null  and  voifd,  and  to  have  conferred  no  authority  to 
said  city  council  to  borrow  money  for  erecting  water-works,  or  in  any  manner 
contract  any  indebtedness  therefor. 

And  on  February  6,  1872,  defendants  filed  their 

ANSWER 

to  the  petition,  setting  up  the  following  defenses : 

1.  Admitting  the  allegations  of  the  1st,  2d,  3d  and  4th  paragraphs  of  said 
petition. 

2.  Admit  that  the  present  indebtedness  of  the  city  (which  was  incurred 
before  the  adoption  of  the  present  constitution  of  Iowa) ,  exceeds  five  per 
cent,  of  the  value  of  the  taxable  property  within  said  city,  as  ascertained  by 
the  last  state  and  county  tax-list. 

3.  Admit  that  the  city  council  did  on  or  about  October  26,  1871,  adopt  cer- 
tain resolutions,  as  set  forth  in  sixth  paragraph  of  said  petition,  a  full  copy  of 
which  is  annexed,  marked  "  Exhibit  A,"  and  made  a  part  of  the  answer; 
admit  that  at  the  special  election  set  forth  in  said  paragraph  6th,  said  propo- 
sition was  adopted  by  a  majority  vote  of  these  voting  at  said  election ;  allege 
that  whatever  action  has  been  taken  by  said  city  council  with  respect  to  said 
matters  is  contained  in  said  ordinance,  of  which  Exhibit  A  is  a  copy ;  deny 
that  any  other  or  further  action  has  been  taken  than  is  contained  in  said  or- 
dinance and  a  certain  other  ordinance,  a  copy  of  which  is  annexed,  marked 
"Exhibit  B." 

4.  Admit  the  allegations  in  paragraph  7th  of  petition. 

5.  That  the  only  provision  made  by  the  city  council  in  relation  to  the  inter- 
est said  bonds  shall  bear,  is  that  contained  in  section  two  of  said  first  named 
ordinances,  to  wit,  that  said  interest  shall  not  exceed  eight  per  cent,  per 
annum. 

7.  That  said  proposition  was  admitted  to  the  legal  voters  of  said  city 
in  conformity  with  the  provisions  of  its  chkrter,  which  provides  for  such  sub- 
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mission,  and  not  for  submission  to  the  vote  of  the  tax-payers  alone  as  claimed 
by  petitioners. 

8.  That  said  city  is  large,  populous  and  thickly  settled,  having  over  twenty- 
two  thousand  inhabitants ;  that  by  its  charter  the  city  council  is  authorized 
"to  provide  the  city  with  water  "  ;  that  said  city  is  entirely  destitute  of  any 
system  of  water-works,  and  is  entirely  dependent  for  water,  for  all  purposes, 
including  the  extinguishing  of  fires,  upon  private  wells  and  cisterns  owned 
by  individuals,  and  the  Mississippi  river;  that  a  large,  thickly  settled,  and 
constantly  increasing  portion  of  the  city  is  situated  at  a  considerable  distance 
from  said  river,  on  a  high  bluff,  so  that  water  can  not  be  conveyed  thither 
from  the  river  for  the  purpose  of  extinguishing  fires,  and  said  portion  of  the 
city  is  practically  destitute  of  any  supply  of  or  means  of  procuring  water  for 
that  purpose ;  that  the  construction  of  water-works  to  supply  the  whole  of 
said  city  with  water  is  urgently  and  imperatively  demanded  for  the  protec- 
tion of  property,  and  the  promotion  of  the  welfare  of  the  inhabitants  of  said 
city,  and  is  in  fact  a  public  necessity. 

That  the  assessed  valuation  of  taxable  property  therein,  according  to  the  as- 
sessment thereof  by  the  city  officers  for  taxation,  exceeds  $5,000,000,  and  is 
not  on  the  average  more  than  half  of  the  actual  cash  value  of  the  said  prop- 
erty ;  that  the  money  to  be  raised  by  negotiating  said  bonds  is  to  be  ex. 
pended  solely  in  the  construction  of  the  said  water-works,  and  that  the  city 
will  thus  acquire  new  and  valuable  property  which  will  be  in  itself  a  new 
source  of  revenue  to  the  city  from  the  rents  to  be  charged  for  the  use  of  water 
by  takers  thereof ;  that  said  bonds  are  to  be  secured  by  a  mortgage  thereon, 
and  said  property  and  the  revenues  thereof  will  constitute  the  primary  fund 
and  resources  for  such  payment  in  exoneration  of  the  citizens  from  increased 
taxation  for  that  purpose ;  that  said  water-works  can  be  constructed  for  said 
sum  of  $300,000,  and  that  when  so  constructed  the  income  therefrom  will  be 
sufficient  to  pay  the  interest  on  said  bonds  and  provide  for  the  ultimate  pay- 
ment of  the  principal ;  that  the  issue  of  said  bonds  will  not  be  an  increase 
of  the  indebtedness  of  the  city  within  the  true  meaning  of  the  constitution  of 
the  state,  inasmuch  as  the  city  will  acquire  property  resources  yielding  an  in- 
come ;  that  no  additional  burden  will  be  imposed  on  the  tax-payers,  and  that 
said  water-works  when  constructed  will  be  full  worth  the  amount  so  expended 
in  their  construction  as  an  investment,  and  estimating  their  value  by  the 
revenue  which  they  yield. 

DEMUERBH. 

to  said  answer,  setting  up  the  following  grounds : 

1.  That  said  answer  admits  the  allegations  of  the  petition,  and  sets  up  no 
matter  as  a  defense  thereto. 

2.  As  second  paragraph  of  answer,  that  it  is  immaterial  as  to  whether  the 
indebtedness  was  contracted  before  or  after  the  adoption  of  the  present  con- 
stitution. 

3.  To  the  eighth  paragraph  of  answer.  1st.  Because  it  does  not  deny  the 
allegations  of  the  petition,  or  set  up  any  defense  thereto,  or  show  any  reason 
wherefore  the  prayer  of  the  petition  should  not  be  granted.  2d.  Because  the 
fact  of  the  city  being  large  and  growing,  without  a  convenient  or  adequate 
supply  of  water  for  extinguishing  fires,  is  no  reason  why  the  provisions  of  the 
constitution,  as  to  issuing  indebtedness  by  municipal  corporations,  shall  not 
apply.    3d.   Because  the  sale  of  water  by  the  said  city  may  produce  a  rev- 
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enue,  does  not  alter  the  fact  that  an  indebtedness  will  be  incurred  beyond 
the  limits  allowed  by  the  constitution.  Scott  v.  City  of  Davenport,  34  Iowa 
208. 


Forms  of  Pleading:  and  Record. 

The  following  is  a  complete  record  in  an  important  action  involving  the 
vWidity  of  municipal  bonds. 

SUPREME  COURT  OF  THE  UNITED  STATES. 
OcTOBBK  Term,  1890. 
No.  125. 
Abnbe  L.  Merrill.  Plaintiff  in  Error, 

V. 

The  Town  of  Monticbllo.  ' 
In  Error  to  the  Circuit  Court  of  the  United  States  fob  the  District 

of  Indiana. 


Citation. 

United  States  of  America  to  the  town  of  Monticello,  greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a  supreme  court 
of  the  United  States,  to  be  holden  at  Washington  on  the  second  Monday  of 
October  next,  pursuant  to  a  writ  of  error  filed  in  the  clerk's  office  of  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Indiana,  wherein  Abner  L. 
Merrill  is  plaintiff  in  error  and  you  are  defendant  in  error,  to  show  cause,  if 
any  there  be,  why  the  judgment  rendered  against  the  said  plaintiff  in  error, 
as  in  the  said  writ  of  error  mentioned,  should  not  be  corrected  and  why 
speedy  justice  should  not  be  done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  William  A.  Woods,  one  of 

[Seal  Circuit  Court  of    the  judges  of  the  circuit  court  of  the  United  States  for 

the  United    States,    the   district  of  Indiana,  this  23d  day  of  September, 

District  of  Indiana.]    in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  eighty-seven. 

Wm.  a.  Woods. 


Proof  of  Service. 

On  this  twenty-fourth  day  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-seven,  personally  appeared  W.  H.  Calkins  before  me, 
the  subscriber,  Wm.  L.  Sahse,  a  notary  public,  and  makes  oath  that  he 
delivered  a  true  copy  of  the  within  citation  to  Hon.  D.  Turpie,  attorney  for 
defendant  in  error.  W.  H.  Calkins. 

[Seal  Notary  Public,        Sworn  to  and  subscribed  the  twenty-fourth  day  of 

Indiana.]  September,  A.  D.  1887. 

William  L.  Sahse,  Notary  Public. 

1138U.  S.  673. 
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Writ  of  Error. 

United  States  of  America. 
The  President  of  the  United  States  of  America  to  the  judges  of  the  circuit 
of  the  United  States  within  and  for  the  seventh  circuit,  greeting : 
Because  on  the  record  and  proceedings,  as  also  on  the  rendition  of  a  judg- 
ment in  a  plea  which  is  in  the  said  circuit  court,  before  you,  between  Abner 
L.  Merrill,  plaintiff,  and  The  Town  of  Monticello,  defendant,  a  manifest  error 
hath  happened,  to  the  great  damage  of  the  said  Abner  L.  Merrill,  as  by  his 
complaint  appears,  and  it  being  fit  that  the  error,  if  any  there  hath  been, 
should  be  duly  corrected  and  full  and  speedy  justice  done  to  the  parties  afore- 
said on  this  behalf,  you  are  hereby  commanded,  if  judgment  be  therein 
given,  that  then,  under  your  seal,  distinctly  and  openly,  you  send  the  record 
and  proceedings  aforesaid,  with  all  things  concerning  the  same,  to  the 
Supreme  Court  of  the  United  States,  together  with  this  writ,  so  that  you  have 
the  same  at  Washington  on  the  second  Monday  of  October  next,  in  the  said 
supreme  court,  to  be  then  and  there  held,  that,  the  record  and  proceedings 
aforesaid  being  inspected,  the  said  supreme  court  may  cause  further  to  be 
done  therein  to  correct  "that  error  what  of  right  and  according  to  the  law  and 
custom  of  the  United  States  should  be  done. 

Witness  the  Hon.  Morrison  E.  Waite,  chief  justice 

[Seal  Circuit  Court  of    of  the  Supreme  Court  of  the  United  States,  and  the 

the  United   States,    seal  of  said  circuit  court  this  twenty-third  day  of  Sep- 

District  of  Indiana.]    tember,  A.  D.  1887,  Noble  0.  Butler,  Clerk. 

In  the  circuit  court  of  the  United  States  for  the  district  of  Indiana,  begun 

and  holden  at  the  United  States  court-house,  in  the  city  of  Indianapolis,  in 

said  district,  on  the  first  Tuesday  in  November,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  eighty-six,  before  the  Hon.  William  A.  Woods, 

judge  of  the  district  court  of  the  United  States  for  said  district  and  ex  officio 

judge  of  said  circuit  court. 

Abner  L.  Merrill         ■) 

V.  V  Civil  Action.    7,260. 

The  Town  op  Monticello.  J 

Be  it  remembered  that  heretofore,  to  wit,  at  the  May  term  of  said  court,  on 
the  first  day  of  July,  1881,  the  plaintiff,  by  Mess.  Eoache  and  Lamme,  his 
attorneys,  filed  in  the  ofiice  of  the  clerk  of  said  court  his  complaint  in  the 
above-entitled  cause  in  the  words  following,  to  wit: 


Complaint. 

The  plaintiff,  Abner  L.  Merrill,  of  the  city  of  Boston,  in  the  state  of  Mas- 
sachusetts, and  a  citizen  of  the  State  of  Massachusetts,  complains  of  the  town 
of  Monticello,  in  the  county  of  White,  in  the  state  of  Indiana,  and  a  citizen  of 
the  said  state  of  Indiana,  and  says  that  heretofore,  to  wit,  on  the  twentieth  day 
of  May,  1878,  said  town  of  Monticello  made,  executed  and  delivered  unto 
this  plaintiff  its  certain  bond  and  obligation  in  writing,  with  interest  coupons 
thereto  attached  representing  the  several  installments  of  interest  to  mature 
on  such  said  bond  and  obligation,  and  by  which  said  bond  and  obligation  the 
said  defendant  promised  to  pay  to  bearer,  at  the  Importers'  and  Traders' 
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National  Bank  of  New  York,  the  sum  of  one  hundred  dollars  ten  years  after 
the  date  of  such  said  bond,  and  by  the  interest  coupons  thereto  attached  the 
said  defendant  promised  to  pay  the  interest  on  the  said  bond  at  the  rate  of 
seven  per  cent,  per  annum,  payable  on  the  twentieth  day  of  May  in  each 
year,  upon  the  presentation  of  the  proper  coupon  at  the  said  Importers'  and 
Traders'  National  Bank  of  New  York. 

And  the  said  bond  and  obligation  further  provided  that  the  principal  of 
the  same  should,  at  the  option  of  the  holder  of  the  said  bond,  become  due 
and  payable  upon  the  non-payment,  after  presentation,  of  any  of  said  coupons 
for  ninety  days  after  the  maturity  thereof ;  which  said  bond  is  a  series  of 
121,000  issued  by  said  defendant  and  is  numbered  one  (1),  a  copy  of  which 
said  bond  and  coupons  are  hereto  attached  and  made  a  part  of  this  complaint, 
marked  "  Exhibit  A." 

That  said  coupon  numbered  two  (2),  which  became  due  upon  the  20th  day 
of  May,  1880,  was  duly  presented  at  the  said  Importers'  and  Traders'  Na- 
tional Bank  upon  the  maturity  thereof  and  payment  of  the  same  refused,  and 
the  said  coupon  has  remained  and  still  remains  due  and  unpaid,  and  the 
plaintiff,  the  holder  of  such  said  bond  and  coupons,  has  and  does  elect  to  de- 
clare the  principal  of  such  said  bond  and  obligation  due  and  payable. 

Wherefore  plaintiff  demands  judgment. 

2.  And  the  plaintiff,  for  second  paragraph  of  complaint,  says  that  heretofore, 
to  wit,  on  the  twentieth  day  of  May,  1878,  said  town  of  Monticello  made,  exe- 
cuted and  delivered  unto  this  plaintiff  its  certain  bond  and  obligation  in  writ- 
ing, with  interest  coupons  thereto  attached  representing  the  several  install- 
ments of  interest  to  mature  on  such  said  bond  and  obligation,  by  which  the  said 
defendant  promised  to  pay  to  bearer,  at  the  Importers'  and  Traders'  National 
Bank  of  New  York,  the  sum  of  one  hundred  dollars  ten  years  after  the  date 
of  such  said  bond,  and  by  the  interest  coupons  thereto  attached  the  said  de- 
fendant promised  to  pay  the  interest  on  the  said  bond  at  the  rate  of  seven  per 
cent,  per  annum,  payable  on  the  twentieth  day  of  May  in  each  year,  upon  the 
presentation  of  the  proper  coupon  at  the  said  Importers'  and  Traders'  Na- 
tional Bank  of  New  York. 

And  the  said  bond  and  obligation  further  provided  that  the  principal  of  the 
same  should,  at  the  option  of  the  holder  of  the  said  bond,  become  due  and 
payable  upon  the  non-payment,  after  presentation,  of  any  of  said  coupons 
for  ninety  (90)  days  after  the  maturity  thereof ;  which  said  bond  is  a  series 
of  ?21,000  issued  by  said  defendant  and  is  numbered  two,  a  copy  of  which  said 
bond  and  coupons  are  hereto  attached  and  made  a  part  of  this  complaint,, 
marked  "Exhibit  2;"  that  said  coupon  numbered  two  (2),  which  became  due 
upon  the  twentieth  day  of  May,  1880,  was  duly  presented  at  the  Importers' 
and  Traders'  National  Bank  upon  the  maturity  thereof  and  payment  of  the 
same  refused,  and  the  said  coupon  has  remained  and  still  remains  due  and 
unpaid  and  the  plaintiff,  the  holder  of  such  said  bond  and  coupons,  has  and 
does  elect  to  declare  the  principal  sum  of  such  said  bond  and  obligation  due 
and  payable. 

Wherefore  plaintiff  demands  judgment. 

3.  And  the  plaintiff,  for  third  paragraph  of  complaint,  says  that  heretofore, 
to  wit,  on  the  twentieth  day  of  May,  1878,  said  town  of  Monticellemade,  exe- 
cuted and  delivered  unto  this  plaintiff  its  certain  bond  and  obligation  in  writing. 
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with  interest  coupons  thereto  attached  representing  the  several  installments  of 
interest  to  mature  on  such  said  bond  and  obligation,  by  which  the  said  defend- 
ant promised  to  pay  to  bearer,  at  the  Importers'  and  Traders'  National  Bank  of 
New  York,  the  sum  of  one  hundred  dollars  ten  years  after  the  date  of  such  said 
bond,  and  by  the  interest  coupons  thereto  attached  the  said  defendant  promised 
to  pay  the  interest  on  the  said  bond  at  the  rate  of  seven  per  cent,  per  annum, 
payable  on  the  twentieth  of  May  in  each  year,  upon  the  presentation  of  the 
proper  coupon,  at  the  said  Importers'  and  Traders'  National  Bank  of  New 
York. 

And  the  said  bond  and  obligation  further  provided  that  the  principal  of  the 
same  should,  at  the  option  of  the  holder  of  the  said  bond,  become  due  and 
payable  upon  the  non-payment,  after  presentation,  of  any  of  said  coupons  for 
ninety  (90)  days  after  the  maturity  thereof;  which  said  bond  is  a  series  of 
$21,000  issued  by  said  defendant  and  is  numbered  3,  a  copy  of  which  said 
bond  and  coupons  are  hereto  attached  and  made  a  part  of  this  complaint, 
marked  ' '  Exhibit  3 ; "  that  said  coupon  numbered  two  (2) ,  which  became  due 
upon  the  twentieh  day  of  May,  1880,  was  duly  presented  at  the  said  Im- 
porters' and  Traders'  National  Bank  upon  the  maturity  thereof  and  payment 
of  the  same  refused,  and  the  said  coupon  has  remained  and  still  remains  due 
and  unpaid,  and  the  plaintiff,  the  holder  of  such  said  bond  and  coupons,  has 
and  does  elect  to  declare  the  principal  sum  of  such  said  bond  and  obligation 
due  and  payable. 

Wherefore  plaintiff  demands  judgment. 

4.  And  the  plaintiff,  for  fourth  paragraph  of  complaint,  says  that  heretofore, 
to  wit,  on  the  twentieth  day  of  May,  1878,  said  town  of  Monticello  made,  exe- 
cuted and  delivered  unto  this  plaintiff  its  certain  bond  and  obligation  in  writing, 
with  interest  coupons  thereto  attached  representing  the  several  installments 
of  interest  to  mature  on  such  said  bond  and  obligation,  by  which  the  said  defend- 
ant promised  to  pay  to  bearer,  at  the  Importers'  and  Traders'  National  Bank 
of  New  York,  the  sum  of  one  hundred  dollars  ten  years  after  the  date  of  such 
said  bond,  and  by  the  interest  coupons  thereto  attached  the  said  defendant 
promised  to  pay  the  interest  on  the  said  bond  at  the  rate  of  seven  per  cent,  per 
annum  payable  on  the  20th  day  of  May  in  each  year,  upon  the  presentation 
of  the  proper  coupon  at  the  said  Importers'  and  Traders'  National  Bank,  of 
New  York ;  and  the  said  bond  and  obligation  further  provided  that  the  prin- 
cipal of  the  same  should,  at  the  option  of  the  holder  of  the  said  bond,  become 
due  and  payble  upon  the  non-payment,  after  presentation,  of  any  of  said 
coupons  for  ninety  (90)  days  after  the  maturity  thereof :  which  said  bond 
is  a  series  of  121,000  issued  by  said  defendant  and  is  numbered  4,  a  copy 
of  which  said  bond  and  coupons  are  hereto  attached  and  made  a  part  of  this 
complaint,  marked  "Exhibit  4;"  that  said  coupon  numbered  two  (2),  which 
became  due  upon  the  twentieth  day  of  May,  1880,  was  duly  presented  at  the 
said  Importers'  and  Traders'  National  Bank  upon  the  maturity  thereof,  and 
payment  of  the  same  refused,  and  the  said  coupon  has  remained  and  still 
remains  due  and  unpaid,  and  the  plaintiff,  the  holder  of  such  said  bond  and 
coupons,  has  and  does  elect  to  declare  the  principal  sum  of  such  said  bond 
and  obligation  due  and  payable. 

Wherefore  plaintiff  demands  judgment. 

5.  And  the  plaintiff,  for  fifth  paragraph  of  complaint,  says  that  heretofore, 
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to  wit,  on  the  twentieth  day  of  May,  1878,  said  town  of  Monticello  made,  ex- 
ecuted, and  delivered  unto  this  plaintiff  its  certain  bond  and  obligation  in  writ- 
ing, with  interest  coupons  thereto  attached  representing  the  several  installments 
of  interest  to  mature  on  such  said  bond  and  obligation,  by  which  the  said  de- 
fendant promised  to  pay  bearer,  at  the  Importers'  and  Traders'  National 
Bank  of  New  York,  the  sum  of  one  hundred  dollars  ten  years  after  the  date  of 
such  said  bond,  and  by  the  interest  coupons  thereto  attached  the  said  defendant 
promised  to  pay  the  interest  on  the  said  bond  at  the  rate  of  seven  per  cent, 
per  annum,  payable  on  the  twentieth  day  of  May  in  each  year,  upon  the  pre-, 
sentation  of  the  proper  coupon  at  the  said  Importers'  and  Traders'  National 
Bank  of  New  York ;  and  the  said  bond  and  obligation  further  provided  that 
the  principal  of  the  same  should,  at  the  option  of  the  holder  of  the  said  bond, 
become  due  and  payable  upon  the  non-payment,  after  presentation,  of  any  of 
said  coupons  for  ninety  (90)  days  after  the  maturity  thereof ;  which  said  bond  is 
a  series  of  $21,000  issued  by  said  defendant  and  is  numbered  5,  a  copy  of  which 
said  bond  and  coupons  are  hereto  attached  and  made  a  part  of  this  complaint, 
marked  "  Exhibit  5;"  that  said  coupon  numbered  two  (2),  which  became  due 
upon  the  twentieth  day  of  May,  1880,  was  duly  presented  at  the  said  Import- 
ers' and  Traders'  National  Bank  upon  the  maturity  thereof  and  payment  of 
the  same  refused,  and  the  said  coupon  has  remained  and  still  remains  due 
and  unpaid,  and  the  plaintiff,  the  holder  of  such  said  bonds  and  coupons,  has 
and  does  elect  to  declare  the  principal  sum  of  such  said  bond  and  obligation 
due  and  payable. 

Wherefore  plaintiff  demands  judgment. 

6.  And  the  plaintiff,  for  sixth  paragraph  of  complaint,  says  that  heretofore,  to 
wit,  on  the  twentieth  day  of  May,  1878,  said  town  of  Monticello  made,  executed 
and  delivered  unto  this  plaintiff  its  certain  bond  and  obligation  in  writing, 
with  interest  coupons  thereto  attached  representing  the  several  installments 
of  interest  to  mature  on  such  said  bond  and  obligation,  by  which  the  said 
defendant  promised  to  pay  to  bearer,  at  the  Importers'  and  Traders'  National 
Bank  of  New  York,  the  sum  of  one  hundred  dollars  ten  j-ears  after  the  date 
of  such  said  bond,  and  by  the  interest  coupons  thereto  attached  the  said  de- 
fendant promised  to  pay  the  interest  on  the  said  bond  at  the  rate  of  seven 
per  cent,  per  annum,  payable  on  the  twentieth  day  of  May  in  each  year,  upon 
the  presentation  of  the  proper  coupon  at  the  said  Importers'  and  Traders' 
National  Bank  of  New  York ;  and  the  said  bond  and  obligation  further  pro- 
vided that  the  principal  of  the  same  should,  at  the  option  of  the  holder  of 
the  said  bond,  become  due  and  payable  upon  the  non-payment,  after  presen- 
tation, of  any  of  said  coupons  for  ninety  (90)  days  after  the  maturity  thereof; 
which  said  bond  is  a  series  of  |21,000  issued  by  said  defendant  and  is  num- 
bered 6,  a  copy  of  which  said  bond  and  coupons  are  hereto  attached  and  made 
apart  of  this  complaint,  marked  "Exhibit  6;"  that  said  coupon  numbered 
two  (2),  which  became  due  upon  the  twentieth  day  of  May,  1880,  was  duly  pre- 
sented at  the  said  Importers'  and  Traders'  National  Bank  upon  the  maturity 
thereof  and  payment  of  the  same  refused,  and  the  said  coupon  has  remained 
and  still  remains  due  and  unpaid,  and  the  plaintiff,  the  holder  of  such  said 
bond  and  coupons,  has  and  does  elect  to  declare  the  principal  sum  of  such 
said  bond  and  obligation  due  and  payable. 

Wherefore  plaintiff  demands  judgment. 
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7.  And  the  plaintiff,  for  seventh  paragraph  of  complaint,  says  that  hereto- 
fore, to  wit,  on  the  twentieth  day  of  May,  1878,  said  town  of  Monticello  made, 
executed  and  delivered  unto  this  plaintiff  its  certain  bond  and  obligation  in 
writing,  with  interest  coupons  thereto  attached  representing  the  several  in- 
stallments of  interest  to  mature  on  such  said  bond  and  obligation,  by  which 
the  said  defendant  promised  to  pay  to  bearer,  at  the  Importers'  and  Traders' 
National  Bank  of  New  York,  the  sum  of  one  hundred  dollars  ten  years  after 
the  date  of  such  said  bond,  and  by  the  interest  coupons  thereto  attached  the 
said  defendant  promised  to  pay  the  interest  on  the  said  bond  at  the  rate  of 
seven  per  cent,  per  annum,  payable  on  the  twentieth  day  of  May  in  each  year, 
upon  the  presentation  of  the  proper  coupon  at  the  said  Importers'  and  Trad- 
ers' National  Bank  of  New  York ;  and  the  said  bond  and  obligation  further 
provided  that  the  principal  of  the  same  should,  at  the  option  of  the  holder  of 
the  said  bond,  become  due  and  payable  upon  the  non-payment,  after  presen- 
tation of  any  of  said  coupons  for  ninety  (90)  days  after  the  maturity  thereof ; 
which  said  bond  is  a  series  of  |21,000  issued  by  said  defendant  and  is  num- 
bered 7,  a  copy  of  which  said  bond  and  coupons  are  hereto  attached  and 
made  a  part  of  this  complaint,  marked  "Exhibit  7;"  that  said  coupon  num- 
bered two  (2),  which  became  due  upon  the  twentieth  day  of  May,  1880,  was 
duly  presented  at  the  said  Importers'  and  Traders'  National  Bank  upon  the 
maturity  thereof  and  payment  of  the  same  refused,  and  the  said  coupon  haa 
remained  and  still  remains  due  and  unpaid,  and  the  plaintiff,  the  holder  of 
such  said  bond  and  coupons,  has  and  does  elect  to  declare  the  principal  sum 
of  such  said  bond  and  obligation  due  and  payable. 

Wherefore  plaintiff  demands  judgment. 

8.  And  the  plaintiff,  for  eighth  paragraph  of  complaint,  says  that  hereto- 
fore, to  wit,  on  the  twentieth  day  of  May,  1878,  said  town  of  Monticello,  made, 
executed,  and  delivered  unto  this  plaintiff  its  certain  bond  and  obligation  in 
writing,  with  interest  coupons  thereto  attached  representing  the  several  in- 
stallments of  interest  to  mature  on  such  said  bond  and  obligation,  by  which 
the  said  defendant  promised  to  pay  to  bearer,  at  the  Importers'  and  Traders' 
National  Bank  of  New  York,  the  sum  of  one  hundred  dollars  ten  years  after 
the  date  of  such  said  bond,  and  by  the  interest  coupons  thereto  attached  the 
said  defendant  promised  to  pay  the  interest  on  the  said  bond  at  the  rate  of 
seven  per  cent,  per  annum,  payable  on  the  twentieth  day  of  May  in  each  year, 
upon  the  presentation  of  the  proper  coupon  at  the  said  Importers'  and  Trad- 
ers' National  Bank  of  New  York;  and  the  said  bond  and  obligation  further 
provided  that  the  principal  of  the  same  should,  at  the  option  of  the  holder  of 
the  said  bond,  become  due  and  payable  upon  the  non-payment,  after  presen- 
tation, of  any  of  said  coupons  for  ninety  (90)  days  after  the  maturity  thereof ; 
which  said  bond  is  a  series  of  $21,000  issued  by  said  defendant  and  is  num- 
bered 8,  a  copy  of  which  said  bond  and  coupons  are  hereto  attached  and 
made  a  part  of  this  complaint,  marked  "Exhibit  8;"  that  said  coupon  num- 
bered two  (2),  which  became  due  upon  the  twentieth  day  of  May,  1880,  was  duly 
presented  at  the  said  Importers'  and  Traders'  National  Bank  upon  the 
maturity  thereof  and  payment  of  the  same  refused,  and  the  said  coupon  has 
remained  and  still  remains  due  and  unpaid,  and  the  plaintiff,  the  holder  of 
such  said  bond  and  coupons,  has  and  does  elect  to  declare  the  principal  sum 
of  such  said  bond  and  obligation  due  and  payable. 
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Wherefore  plaintiff  demands  judgment. 

9.  And  the  plaintiff,  for  ninth  paragraph  of  complaint,  says  that  heretofore,  to 
■wit,  on  the  twentieth  day  of  May,  1878,  said  town  of  Monticello  made,  executed, 
and  delivered  unto  this  plaintiff  its  certain  bond  and  obligation  in  writing, 
with  interest  coupons  thereto  attached  representing  the  several  installments 
of  interest  to  mature  on  such  said  bond  and  obligation,  by  which  the  said 
defendant  promised  to  pay  to  bearer,  at  the  Importers'  and  Traders'  National 
Bank  of  New  York,  the  sum  of  one  hundred  dollars  ten  years  after  the  date  of 
such  said  bond,  and  by  the  interest  coupons  thereto  attached  the  said  defend- 
ant promised  to  pay  the  interest  on  the  said  bond  at  the  rate  of  seven  per 
<:ent.  per  annum,  payable  on  the  twentieth  day  of  May  in  each  year,  upon  the 
presentation  of  the  proper  coupon  at  the  said  Importers'  and  Traders'  National 
Bank  of  New  York ;  and  the  said  bond  and  obligation  further  provided  that 
the  principal  of  the  same  should,  at  the  option  of  the  holder  of  the  said  bond, 
become  due  and  payable  upon  the  non-payment,  after  presentation,  of  any 
of  said  coupons  for  ninety  (90)  days  after  the  maturity  thereof ;  which  said 
bond  is  a  series  of  |21,000  issued  by  said  defendant  and  is  numbered  9,  a  copy 
of  which  said  bond  and  coupons  are  hereto  attached  and  made  a  part  of  this 
complaint,  marked  "  Exhibit  9;"  that  said  coupon  numbered  two  (2),  which 
became  due  upon  the  twentieth  day  of  May,  1880,  was  duly  presented  at  the  said 
Importers'  and  Traders'  National  Bank  upon  the  maturity  thereof  and  pay- 
ment of  the  same  refused,  and  the  said  coupon  has  remained  and  still  remains 
due  and  unpaid,  and  the  plaintiff,  the  holder  of  such  said  bond  and  coupons, 
has  and  does  elect  to  declare  the  principal  sum  of  such  said  "bond  and  obliga- 
tion due  and  payable. 

Wherefore  plaintiff  demands  judgment. 

10.  And  the  plaintiff,  for  tenth  paragraph  of  complaint,  says  that  hereto- 
fore, to  wit,  on  the  twentieth  day  of  May,  1878,  said  town  of  Monticello  made, 
executed,  and  delivered  unto  this  plaintiff  its  certain  bond  and  obligation  in 
writing,  with  interest  coupons  thereto  attached  representing  the  several  in- 
stallments of  interest  to  mature  on  such  said  bond  and  obligation,  by  which 
the  said  defendant  promised  to  pay  to  bearer,  at  the  Importers'  and  Traders' 
National  Bank  of  New  York,  the  sum  of  one  hundred  dollars  ten  years  after 
the  date  of  such  eaid  bond,  and  by  the  interest  coupons  thereto  attached  the 
said  defendant  promised  to  pay  the  interest  on  the  said  bond  at  the  rate  of 
seven  per  cent,  per  annum,  payable  on  the  twentieth  day  of  May  in  each  year, 
upon  the  presentation  of  the  proper  coupon  at  the  said  Importers'  and  Trad- 
ers' National  Bank  of  New  York ;  and  the  said  bond  and  obligation  further 
provided  that  the  principal  of  the  same  should,  at  the  option  of  the  holder  of 
the  said  bond,  become  due  and  payable  upon  the  non-payment,  after  presenta- 
tion, of  any  of  said  coupons  for  ninety  (90)  days  after  the  maturity  thereof ; 
which  said  bond  is  a  series  of  $21,000  issued  by  said  defendant  and  is  num- 
bered 10,  a  copy  of  which  said  bond  and  coupons  are  hereto  attached  and  made 
a  part  of  this  complaint,  marked  "Exhibit  10;"  that  said  coupon  numbered 
two  (2),  which  became  due  upon  the  twentieth  day  of  May,  1880,  was  duly 
presented  at  the  said  Importers'  and  Traders'  National  Bank  upon  the  matur- 
ity thereof  and  payment  of  the  same  refused,  and  the  said  coupon  has  re- 
mained and  still  remains  due  and  unpaid,  and  the  plaintiff,  the  holder  of 
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such  said  bond  and  coupons,  has  and  does  elect  to  declare  the  principal  sum 
of  such  said  bond  and  obligation  due  and  payable. 
Wherefore  plaintiff  demands  judgment.- 

******* 

And  afterwards,  to  wit,  at  the  May  term  of  said  court,  on  the  twenty-seventh 
day  of  September,  1881,  before  the  Honorable  Walter  Q.  Gresham,  one  of  the 
judges  of  said  court,  the  following  further  proceedings  in  the  above-entitled 
cause  were  had,  to  wit : 

Answer. 

Comes  now  the  defendant,  by  W.  E.  Uhl,  Esq.,  and  David  Turpie,  Esq., 
its  attorneys,  and  files  its  answer  herein  in  the  words  following,  to  wit : 

1.  The  defendant  for  answer  herein  says  it  denies  each  and  every  allega- 
•tion  in  the  complaint  contained. 

2.  This  defendant  says  that  said  town  of  Monticello  is  a  corporation — that 
is,  a  body  politic — duly  organized  under  the  laws  of  Indiana  in  pursuance  of 
a  statute  of  the  state  of  date  June  11,  1852;  that  said  coupons  sued  on  and  the 
bonds  to  which  they  are  attached  were  executed  by  the  defendant  to  the  plaint- 
iff on  the  twentieth  day  of  May,  1878 ;  that  said  coupons  and  the  bonds  to 
which  they  are  attached  were  and  purport  upon  their  face  to  be  issued  for  the 
purpose  of  "funding  the  debt  or  debts  of  the  town  of  Monticello,"  this  defend- 
ant, then  existing ;  and  this  defendant  says  that  on  the  twentieth  day  of  May, 
1878,  there  was  no  power  or  authority  given  under  the  said  act  of  June  11, 1852, 
under  which  the  defendant  was  incorporated  or  under  any  other  statute  of 
the  state  to  an  incorporated  town  to  fund  its  existing  indebtedness ;  and  this 
defendant  says  that  on  the  twentieth  day  of  May,  1878,  it  was  an  incorporated 
town  of  less  than  three  thousand  population  and  inhabitants  and  yet  con- 
tinues to  be  such ;  that  such  town  under  the  law  then — that  is,  on  the  day 
and  year  last  aforesaid — in  force  and  enacted  had  no  power  or  authority,  nor 
had  the  trustees,  officers,  or  agents  thereof  any  such  power  or  authority,  to 
fund  any  debt  of  said  town  whatever ;  and  this  defendant  therefore  says  that 
no  action  ought  to  be  or  can  be  maintained  upon  the  said  pretended  bonds  or 
coupons  against  it,  because  the  same  were  issued  without  any  authority  at  law 
therefor,  all  of  which  the  plaintiff  well  knew  before  he  became  the  holder 
and  owner  thereof. 

3.  This  defendant  further  says  that  the  said  defendant  is  a  town  ineorpo- 
rated  under  the  general  law  in  the  state  of  Indiana  for  the  incorporation  of 
towns,  viz.,  the  act  of  June  11,  1852,  of  less  than  three  thousand  population 
and  inhabitants;  that  as  such  incorporated  town  it  had  only  such  powers  as 
were  specially  conferred  upon  it  by  the  act  above  cited  or  other  acts  of  the 
legislature  of  the  state  passed  in  addition  thereto  on  the  subject  of  town  cor- 
porate powers ;  that  on  the  twentieth  day  of  May,  1878,  there  was  no  law  of 
the  state  giving  to  such  towns  the  power  to  fund  their  indebtedness  in  any 
way ;  that  said  pretended  bonds  and  coupons  sued  on  were  issued  on  the  day 
and  year  last  aforesaid  to  fund  an  indebtedness  of  said  town,  without  any 
authority  of  law  whatever;  wherefore  this  defendant  says  they  were  and  are 
utterly  null  and  void  as  being  ultra  vires  of  the  power  of  said  town  or  the 
officers  thereof  to  make  and  deliver  the  same. 
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4.  And  this  defendant,  farther  answering,  says  thatit  is  a  town ,  incorporated 
under  the  general  laws  of  the  state  of  Indiana  for  that  purpose,  of  less  than 
three  thousand  inhabitants ;  that  on  the  twentieth  day  of  May,  1878,  when  the 
coupons  and  bonds  sued  upon  herein  were  issued  and  executed,  said  town  had 
one  only  outstanding  indebtedness,  unpaid  then  existing,  wliich  was  the  sum 
of  $20,000,  a  debt  incurred  for  the  purpose  of  building,  finishing,  and  com- 
pleting a  school-house  for  said  town,  for  the  refunding  of  which  same  debt 
the  pretended  bonds  and  coupons  of  the  plaintiff  were  made  and  issued;  that 
the  said  debt  incurred  for  school  purposes  had  before  the  twentieth  day  of 
May,  1878,  been  already  funded  by  the  bonds  and  coupons  o£  said  town,  issued 
therefor  on  the  first  day  of  June,  1869,  then  outstanding ;  that,  being  so  already 
funded,  said  debt  could  not  be  refunded  by  the  issue  of  said  pretended  bonds 
and  coupons  to  the  plaintiff  herein  without  legislative  authority  for  that  pur- 
pose ;  that  the  power  to  deal  with  said  indebtedness  for  school  purposes,  hav- 
ing been  exercised  once  by  funding  the  same  in  bonds  and  coupons  issued  and 
outstanding  therefor^  was  fully  exhausted;  that  the  said  trustees  of  said  town 
had  no  further  power  to  again  fund  or  to  refund  said  indebtedness,  but  only 
to  assess  by  and  collect  taxes  in  payment  thereof,  all  of  which  the  plaintiff 
well  knew  and  had  full  notice  and  knowledge  thereof  before  the  twentieth  day 
of  May,  1878,  when,  as  is  alleged,  he  became  the  holder  and  owner  of  said  pre- 
tended bonds  and  coupons  now  herein  sued  upon. 

5.  And  this  defendant  further  says  that  it  is  an  incorporated  town  under 
the  laws  of  the  state  of  Indiana  of  less  than  three  thousand  inhabitants,  its 
population  being  on  the  twentieth  day  of  May,  1878,  about  fifteen  hundred ;  that 
as  such  town  it  has  only  limited  powers  as  to  the  contracting  of  indebtedness 
and  the  manner  and  mode  thereof ;  and  this  defendant  says,  as  to  so  much  of 
the  complaint  herein  as  declares  upon  the  provision  in  the  bond  therein 
recited  that  "the  principal  of  the  same  should,  at  the  option  of  the  holder  of 
said  bond,  become  due  and  payable  upon  the  non-payment,  after  presentation, 
of  any  of  the  coupons  for  ninety  days  after  the  maturitj'  thereof,"  and  so  far 
as  it  is  founded  upon  the  option  of  the  plaintiff  to  declare  the  principal  due 
upon  such  non-payment,  and  so  far  as  it  proceeds  upon  notice  of  said  option 
so  declared  by  the  plaintiff  to  this  defendant,  and  so  far  as  it  demands  judg- 
ment for  the  principal  sum  of  said  bonds  or  any  of  them,  that  said  provision 
is  totally  null  and  void  by  reason  that  said  town  or  the  trustees  thereof  had 
not  by  any  law  or  statute  of  said  state  concerning  the  indebtedness  of  incor- 
porated towns  any  power  or  authority  to  make,  enter  into,  or  execute  a  con- 
tract or  bond  or  obligation  of  such  town  with  such  provision  therein ;  that, 
being  without  such  authority,  such  bond  as  to  such  provision  is  utterly  void, 
and  such  complaint  as  to  such  provision  and  the  proceedings,  option  declara- 
tion, and  notice  present  no  cause  of  action  or  ground  of  recovery  herein ; 
that  said  bonds  upon  their  face  are  due  May  20,  1888,  and  are  not  due  and 
can  not  be  made  to  mature  before  said  date,  and  that  therefore  such  portion 
of  said  demand  so  above  recited  as  relates  to  the  principal  sum  of  such  bonds 
is  not  yet  due,  and  the  suit  as  to  so  much  thereof,  having  been  brought  pre- 
maturely, must  fail  and  the  said  plaintiff  take  naught  thereby. 

W.  E.  Uhl, 

D.  TUEPIE, 

Defendant's  Attorneys. 
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And  afterwards,  to  wit,  at  the  November  term  of  said  court,  on  the  eigh- 
-teenth  day  of  November,  1881,  before  the  Honorable  Walter  Q.  Gresham, 
judge,  as  aforesaid,  the  following  further  proceedings  in  the  above-entitled 
cause  were  had,  to  wit : 

Demurrer  to  Answer. 

Comes  now  the  plaintiff,  by  Messrs.  Eoach  &  Lamme,  its  attorneys,  and 
files  its  demurrer  to  the  answer  hferein  in  the  words  following,  to  wit :  Comes 
now  the  plaintiff  and  demurs  to  the  second,  third,  fourth  and  fifth  paragraphs 
■of  the  defendant's  answer,  and  to  each  of  such  said  paragraphs,  and  for  cause 
of  demurrer  says  that  said  paragraphs  nor  either  of  them  contains  facts  suffi- 
cient to  constitute  a  good  defense  to  plaintiff's  complaint. 

Eoach  &  Lamme, 
Attorneys  for  Plaintiff. 

Order  Sustaining  Demurrer. 

And  afterwards,  to  wit,  at  the  November  term  of  said  court,  on  the  seventh 
day  of  February,  1882,  before  the  Honorable  Walter  Q.Gresham,  judge  as  afore- 
said, the  following  further  proceedings  in  the  above-entitled  cause  were  had, 
to  wit : 

Come  now  the  parties,  by  counsel,  and  the  court,  being  duly  advised  in  the 
premises,  do  now  sustain  the  demurrer  as  to  the  second,  third,  fourth  and 
fifth  paragraphs  of  the  answer  herein,  and  the  defendant  has  leave  to  amend 
the  answer  by  Monday,  twentieth  of  February  next,  and  day  is  given. 

Amended  Answer. 

And  afterwards,  to  wit,  at  the  November  term  of  said  court,  on  the  twen- 
tieth day  of  February,  1882,  before  the  Honorable  Walter  Q.  Gresham,  judge 
as  aforesaid,  the  following  further  proceedings  in  the  above-entitled  cause 
were  had,  to  wit : 

Comes  now  the  defendant,  by  counsel,  and  by  leave  of  the  court  thereto, 
heretofore  granted,  files  its  amended  answer  to  the  complaint  herein  in  the 
words  following,  to  wit : 

The  said  defendant,  by  leave  of  court,  for  a  further  answer  herein,  says : 

That  on  the  twenty-fourth  day  of  January,  1869,  a  petition  was  presented  to 
the  board  of  trustees  of  The  Town  of  Monticello,  the  defendant  herein,  by  the 
school  trustees  of  said  town,  praying  for  the  issue  of  the  bonds  of  said  town 
to  aid  in  the  building  of  a  school-house  therein,  which  petition  was  read  and 
accepted  and  placed  on  the  files  of  said  board ;  and  afterwards,  on  the  same 
day  and  year  last  aforesaid,  the  board  of  trustees  of  said  town  did,  in  pursu- 
ance of  said  petition,  adopt  an  ordinance  and  enter  the  same  on  the  records 
of  said  town,  directing  that  there  should  be  made  and  issued  to  the  school 
trustees  of  Monticello,  White  county,  Indiana,  twenty  thousand  dollars  of 
coupon  bonds  of  said  town  of  the  denomination  of  one  hundred  dollars  each, 
with  interest  at  the  rate  of  ten  per  centum  per  annum,  payable  annually ;  and 
afterwards,  to  wit,  on  the  first  day  of  May,  1869,  the  said  town  made,  exe- 
cuted, and  issued  its  coupon  bonds,  under  said  order,  to  the  amountjof  twenty 
thousand  dollars,  maturing  in  ten  years  from  the  date  thereof,  which  bonds 
were  sold  and  delivered  to  certain  persons,  who  became  purchasers,  holders, 
and  owners  thereof ;  which  said  bonds  so  issued  are'  yet  now  outstanding  and 
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unpaid  obligations  of  said  town  in  the  liands  of  the  holders  and  owners 
thereof  as  aforesaid,  as  to  the  principal  sum  thereof,  and  are  and  were  the 
only  indebtedness  of  said  town. 

And  afterwards,  to  wit,  on  the  11th  day  of  May,  1878,  a  petition  was  pre- 
sented to  the  trustees  of  said  town  of  Monticello  by  the  owners  of  taxable 
property  therein,  which  petition  (omitting  the  names  of  the  signers  thereto) 
is  in  the  words  and  figures  following,  to  wit : 

"We,  the  undersigned,  citizens  of  the  town  of  Monticello,  Indiana,  and 
owners  of  the  taxable  property  therein,  respectfully  petition  that  you,  as 
trustees  of  said  town,  contract  a  loan  for  said  town,  for  the  purpose  of  paying 
the  indebtedness  thereof  j  in  the  sum  of  twenty-one  thousand  dollars." 

(Signed) 

May  11,  1878.  (names.) 

And  afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  the  board 
of  trustees  of  said  town  entered  in  their  record  the  following  ordinance : 

"  Be  it  ordained  by  the  board  of  trustees  of  the  town  of  Monticello,  Indi- 
ana, That  said  town  issue  bonds  in  the  sum  of  twenty-one  thousand  dollars, 
in  denomination  of  one  hundred  dollars,  bearing  interest  at  the  rate  of  seven 
per  centum  per  annum,  payable  in  gold,  to  provide  the  means  with  which  to 
pay  the  indebtedness  of  said  town. 

"  And  be  it  further  ordained,  That  when  said  bonds  are  issued  they  be 
placed  in  the  hands  of  J.  C.  Wilson,  a  member  of  the  board  of  trustees,  for 
negotiation  and  sale. 

"  And  be  it  further  ordained,  That  said  bonds  shall  not  be  sold  at  a  price 
less  than  ninety-four  cents  on  the  dollar." 

And  afterwards,  to  wit,  on  the  twentieth  day  of  May,  1878,  there  were  made 
and  issued  by  the  board  of  trustees  of  said  town  the  coupon  bonds  of  said  town 
to  the  amount  of  twenty-one  thousand  dollars,  bearing  interest  at  the  rate  of 
seven  per  centum  per  annum,  payable  annually,  and  maturing,  as  to  princi- 
pal, in  ten  years  after  the  date  thereof,  which  said  last-described  bonds  and 
coupons  so  made  as  aforesaid  were  issued  and  entitled  "  Funding  bond  of  the 
town  of  Monticello,"  described  as  being  issued  "for  the  purpose  of  funding 
the  indebtedness  of  said  town,"  as  appears  upon  the  face  and  in  the  body  of 
said  bonds,  and  which  last-named  bonds  and  coupons  were  and  are  the  same 
bonds  and  coupons  described  in  the  complaint  and  sued  upon  by  the  plaintiff 
in  this  action,  which  said  bonds,  when  so  issued,  were  delivered  to  J.  C.  Wil- 
son aforesaid,  under  the  ordinance  aforesaid,  who  negotiated  and  sold  the 
same  upon  his  own  account  and  converted  the  proceeds  of  the  same  to  his 
own  use.  The  said  town  of  Monticello,  the  defendant,  did  not  receive  any  of 
the  proceeds  thereof. 

And  this  defendant  further  says  that  on  the  twentieth  day  of  May,  1878, 
there  was  no  law  of  said  state  of  Indiana  which  authorized  the  trustees  of  an 
incorporated  town  in  said  state  to  issue  bonds  of  the  town  for  the  purpose  of 
funding  its  indebtedness,  and  there  was  no  law  of  said  state  at  said  date  last 
aforesaid  authorizing  such  incorporated  town  to  issue  its  bonds  for  negotia- 
tion and  sale  for  the  purpose  of  paying  its  indebtedness  or  for  the  purpose  of 
raising  money  to  pay  its  indebtedness. 

And  this  defendant  further  says  that  it  is  and  was  at  the  date  last  aforesaid 
MuN.  Se.— 39 
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an  incorporated  town  of  the  state  of  Indiana,  organized  under  the  general 
law  of  said  state  for  the  incorporation  of  towns  having  a  population  of  twelve 
hundred  inhabitants.  Wherefore  the  defendant  says  that  the  said  bonds  and 
coupons  sued  on  were  issued  without  any  authority  of  law  whatever  and  are 
utterly  null  and  void. 

D.  TCRPIE, 

W.  E.  Uhl, 
Defendant's  Attorneys. 
And  the  plaintiff  is  thereupon  ruled  to  reply  herein. 

Demurrer  to  Amended  Answer. 

And  afterwards,  to  wit,  at  the  November  term  of  said  court,  on  the  28th 
day  of  March,  1882,  before  the  Honorable  Walter  Q.  Qresham,  judge  as  afore- 
said, the  following  further  proceedings  in  the  above  entitled  cause  were  had, 
to  wit : 

Comes  now  the  plaintiff,  by  Messrs.  Eoache  &  Lamme,  his  attorneys, 
and  files  his  demurrer  to  the  amended  answer  of  the  defendant  herein  in  the 
words  following,  to  wit : 

Comes  now  the  plaintiS,  Abner  S.  Merrill,  and  demurs  to  the  amended  an- 
swer of  the  defendant.  The  town  of  Monticello,  for  the  following  reason,  to 
wit :  Because  the  amended  answer  does  not  state  facts  sufficient  to  constitute 
a  good  defense  to  plaintiff's  complaint. 

Eoache  &  Lamme, 
Attorneys  for  Plaintiff. 

And  afterwards,  to  wit,  at  the  May  term  of  said  court,  on  the  16th  day  of 
May,  1883,  before  the  Honorable  William  A.  Woods,  judge  as  aforesaid,  the 
following  further  proceedings  in  the  above-entitled  cause  were  had,  to  wit : 

Comes  now  the  plaintiff,  by  Messrs.  Eoache  &  Lamme,  his  attorneys,  and 
by  leave  of  court  flies  his  amended  complaint  herein  in  the  words  following, 
to  wit: 

(See  complaint  as  heretofore  set  out.) 

And  afterwards,  to  wit,  at  the  May  term  of  said  court,  on  the  eighteenth  day 
of  June,  1883,  before  the  Honorable  William  A.Woods,  judge  as  aforesaid,  the 
following  further  proceedings  in  the  above-entitled  cause  were  had,  to  wit : 

Eeply. 

Comes  now  the  plaintiff,  by  Messrs.  Eoache  &  Lamme  and  Messrs.  Harris 
&  Calkins,  his  attorneys,  and  files  his  reply  herein  in  the  words  following, 
to  wit : 

1.  For  reply  to  the  amended  answer  of  the  defendant,  filed  herein  on 
February  20, 1882,  the  plaintiff  says  he  denies  each  and  every  material  allega- 
tion in  said  answer  contained,  and  demands  proof  thereof  and  judgment  in  his 
behalf. 

2.  For  a  second  paragraph  of  reply  to  said  amended  answer  so  filed 
on  February  20, 1882,  herein  the  plaintiff  says  he  admits  that  the  defendant  is 
a  municipal  corporation  organized  under  the  generaMaws  of  the  state  of  In- 
diana for  the  incorporation  of  towns,  and  was  such  corporation  at  all  times 
mentioned  in  said  answer  and  so  now  is.  He  admits  that  on  May  1,  1869, 
under  and  in  pursuance  of  the  act  of  March  11,  1867,  the  said  town  issued  its 
bonds  in  the  sum  of  120,000,  due  ten  years  after  date,  bearing  ten  per  cent. 
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interest,  for  the  purposes  of  building  and  completing  a  school-house  for  and  in 
said  town  under  the  petition  and  ordinance  mentioned  in  said  answer,  and 
that  said  bonds  were  then  and  there  sold  and  the  money  received,  used  and 
applied  for  the  purposes  aforesaid. 

At  the  time  the  last-mentioned  bonds  were  issued  the  assessed  value  of  all 
the  property  in  said  town  for  taxation  purposes  did  not  exceed  in  the  aggre- 
gate the  sum  of  four  hundred  thousand  dollars  ($400,000),  and  for  the  years 
1870,  1871,  1872  the  assessed  value  thereof  did  not  exceed  for  either  year  the 
sum  of  four  hundred  thousand  dollars,  as  shown  by  the  appraisement  and  tax 
duplicates,  of  which  the  same  was  assessed  for  taxation  for  public  and  munic- 
ipal purposes,  and  the  polls  for  each  of  said  four  years  did  not  exceed  two 
hundred  in  number,  and  by  section  three  of  said  act  of  1867  the  tax  author- 
ized for  the  liquidation  of  the  interest  and  principal  of  the  bonds  was  limited 
to  fifty  cents  on  one  hundred  dollars  of  taxable  property  and  one  dollar  on 
each  poll ;  and  plaintiff  shows  to  the  court  that  heretofore,  to  wit,  on  March 
3,  1873,  the  General  Assembly  of  the  state  of  Indiana  passed  an  act  to  author- 
ize cities  and  towns  to  sell  bonds,  etc.  (Acts  of  1873,  p.  60,  1  Dav.  343),  in  the 
fourth  section  whereof  the  bonds  of  said  town  of  Monticello  aforesaid  then 
outstanding  were  legalized  and  made  valid ;  and  it  was  further  provided  by 
said  section  four  that  the  taxes  to  pay  such  bonds  and  interest  thereon  should 
be  levied  and  collected  in  accordance  with  the  provision  of  said  act,  among 
which  was  this,  to  wit,  that  the  taxes  levied  upon  the  assessed  value  of  the 
property  of  said  town  for  the  payment  of  the  interest  accruing  annually  and 
the  principal  of  said  bonds  when  due  should  notin  any  year  exceed  fifty  cents 
on  any  one  hundred  dollars  of  taxable  property  and  one  dollar  on  each  poll ; 
and  it  was  further  provided  by  said  act  that  the  treasurer  of  said  town  should 
keep  an  accurate  account  of  the  revenue  arising  from  said  special  taxes  and 
should  apply  the  same  to  no  other  purpose  than  the  payment  of  the  interest 
and  principal  of  such  bonds. 

At  the  time  of  the  passage  and  taking  effect  of  said  act  the  assessed  value  of 
property  in  said  town,  subject  to  taxation  for  said  purpose,  as  shown  by  the 
assessment-rolls,  did  not  exceed  the  sum  of  four  hundred  thousand  dollars,  as 
aforesaid;  that  for  the  years  1874,  1875,  1876,  1877,  1878,1879  the  assessed 
value  of  the  taxable  property  of  said  town  for  the  purposes  aforesaid,  as  shown 
by  the  records  and  assessment-rolls  aforesaid,  did  not  aggregate  for  any 
year  the  sum  of  four  hundred  thousand  dollars,  and  the  taxable  polls  for  each 
and  every  of  said  years  was  less  than  two  hundred. 

And  plaintiff  further  shows  that  said  town,  during  the  years  1869  to  1878, 
both  inclusive,  levied  a  special  tax  from  year  to  year  for  the  purpose  of  liqui- 
dating said  bonds,  but  that  the  whole  of  the  tax  collected  for  that  purpose 
were  consumed  each  and  every  year  in  keeping  down,  paying,  and  discharging 
the  interest  accruing  annually  upon  the  said  issue  of  bonds,  and  no  sum  was  or 
could  have  been  at  any  time  set  apart  as  a  sinking  fund  for  the  liquidation  of 
the  principal  of  said  bonds  at  maturity ;  and  plaintiff  shows  that  after  the  leg- 
islature, by  said  act  of  March  8, 1873,  limited  said  tax  as  aforesaid  it  was  im- 
possible for  said  town  to  have  made  provision  by  a  levy  and  collection  to  meet 
and  discharge  said  bonds  at  maturity;  and  so  plaintiff  shows  that  it  appearing 
to  said  town  and  the  citizens  thereof  that  it  would  not  be  able  to  meet  pay, 
and  discharge  said  bonds  maturing  on  May  1,  1879,  out  of  any  revenues  pro- 
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vided  therefor  by  taxation  or  otherwise,  and  to  prevent  defalcation,  did,  on 
or  about  May  11,  1878,  present  a  petition,  as  in  said  answer  set  forth,  asking 
said  town  to  contract  a  loan  in  the  sum  of  twenty -one  thousand  dollars  for  the 
purpose  of  paying  off  the  indebtedness  of  said  town,  namely,  the  bonds  afore- 
said, and  that  in  pursuance  of  said  petition  the  trustees  of  said  town  did  on 
said  day  pass  the  ordinance,  in  said  answer  set  forth,  authorizing  and  pro- 
viding for  the  issuance  of  its  bonds  in  the  sum  of  twenty-one  thousand  dollars, 
in  denominations  of  one  hundred  each,  bearing  interest  at  the  rate  of  seven 
per  centum,  to  provide  the  means  with  which  to  pay  the  old  bonds  aforesaid, 
and  appointed  J.  0.  Wilson,  a  citizen  of  said  town  and  a  member  of  the  board 
of  trustees,  to  negotiate  and  sell  said  bonds  in  the  market  for  and  on  behalf 
of  said  town. 

And  plaintiff  says  it  is  true  that  afterwards,  to  wit :  in  pursuance  of  said 
petition  of  citizen  tax-payers  and  of  said  ordinance,  the  said  town  did,  on 
May  20, 1878,  make  and  issue  two  hundred  and  ten  bonds  of  the  denomination 
of  one  hundred  —  each,  bearing  interest  at  the  rate  of  seven  per  cent,  per  an- 
num, payable  annually,  and  maturing,  as  to  the  principal,  in  ten  years  after 
the  date  thereof,  which  bonds  were  then  and  there  delivered  by  the  said 
board  of  trustees  of  and  for  said  town  to  said  Wilson,  as  the  officer  and  agent 
of  said  town  empowered  to  negotiate  and  sell  the  same  for  said  town ;  and 
plaintiff  says  that  said  Wilson,  as  the  agent  of  said  town,  under  and  by  virtue 
of  the  authority  aforesaid,  took  and  received  said  bonds  and  negotiated  and 
sold  the  same  afterwards,  to  wit:  on  June  1,  1878,  in  the  market,  at  par,  for 
cash,  and  delivered  said  bonds  to  the  purchaser  for  and  on  behalf  of  said  town 
and  received  from  said  purchaser  for  and  on  behalf  of  said  town  the  purchase- 
money,  to  wit,  $21,000 ;  and  plaintiff  denies  that  said  Wilson  sold  said  bonds 
upon  his  own  account,  as  in  said  answer  alleged,  and  plaintiff  shows  that 
thereafter,  to  wit,  in  the  month  of  July,  1878,  he  purchased  one  hundred  and 
forty-three  of  said  bonds,  being  the  bonds  sued  on  in  this  action,  in  the  open 
market,  in  the  city  of  Boston,  at  par,  and  paid  cash  therefor  to  the  holder 
without  any  notice  or  knowledge  on  his  part  that  said  Wilson  had  failed  and 
neglected  to  account  with  and  pay  over  the  money  by  him  received  to  the  de- 
fendant, and  he  denies  the  statement  in  said  answer  made  that  on  May  20, 
1878,  there  was  no  law  in  force  in  the  state  of  Indiana  authorizing  the  issu- 
ance and  sale  of  said  bonds  sued  on,  wherefore  he  prays  judginent  as  in  the 
complaint  asked. 

3.  For  a  further  and  third  paragraph  of  reply  to  the  amended  answer  of 
the  defendant  filed  herein  on  February  20,  1882,  plaintiff  says  he  admits  that 
the  defendant,  on  the  first  day  of  May,  1869,  issued  its  bonds  to  the  amount  of 
$20,000,  bearing  ten  per  cent,  interest,  due  ten  years  after  date,  for  the  pur- 
pose of  erecting  and  completing  a  school-house  in  and  for  said  town  under  the 
laws  of  Indiana  then  in  force ;  that  said  bonds  were  sold  and  the  money  real- 
ized therefrom  used  for  that  purpose.  He  says  that  said  town  made  no  pro- 
vision for  the  payment  of  the  principal  of  said  bonds  whatever,  and  that  on 
May  11,  1878,  the  town  owed  the  sum  of  $21,000  thereon  and  had  no  money  in 
its  treasury,  and  could  not,  by  levying  a  tax,  raise  the  means  to  pay  said 
bonds,  soon  coming  due,  at  maturity,  and  he  says  that  therefore,  in  order  to 
prevent  its  said  bonds  from  going  to  protest,  the  said  town,  by  its  legal  board 
of  trustees,  did,  on  said  day,  pass  the  ordinance  set  forth  in  said  answer ;  that 
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afterwards,  on  May  20, 1878,  said  town,  by  its  proper  officers  and  agents, 
made  and  executed  and  issued  210  bonds,  of  $100  each,  under  and  in  pursu- 
ance of  and  in  accordance  with  said  ordinance,  and  delivered  the  same  to  said 
Wilson,  who  was  a  citizen  of  said  town  and  a  member  of  the  board  of  trustees 
thereof,  to  be  sold  by  him  in  the  marlcet  to  raise  the  money  wherewith  to 
meet  and  discharge  tlie  bonds  issued  on  May  1,  1869,  then  outstanding  and 
unpaid.  He  says  that  said  Wilson,  as  the  agent  of  said  town,  and  not  for 
himself  nor  on  his  account,  as  in  said  answer  averred,  afterwards,  to  wit,  on 
the  —  day  of  June,  1878,  negotiated  and  sold  bonds  in  the  market  for  the 
sum  of  121,000  cash  in  hand  paid  to  him  as  the  agent  of  said  town  and  for  it, 
which  he  then  and  there  received  for  and  on  behalf  of  said  town,  and  not 
otherwise ;  that  afterwards  said  bonds  were  placed  upon  the  market  in  the 
city  of  Boston,  Massachusetts,  and  plaintiff,  on  the  —  day  of ,  1878,  pur- 
chased 143  of  said  bonds  in  the  market  of  the  then  holder  at  par,  and  paid 
therefor  cash  down,  being  the  bonds  sued  on  in  this  action. 

And  plaintiff  denies  the  truth  of  each  allegation  in  said  answer  not  herein- 
above admitted  to  be  true.  Eoachb  &  Lamme, 

Harris  &  Calkins, 
Attorneys  for  Plaintiff. 

And  afterwards,  to  wit,  at  the  May  term  of  said  court,  on  the  twentieth  day 
of  June,  1883,  before  the  Honorable  William  A.  Woods,  judge  as  aforesaid, 
the  following  further  proceedings  in  the  above  entitled  cause  were  had,  to 

wit: 

Demurrer  to  Eeply. 

Comes  now  the  defendant,  by  David  Turpie,  Esq.,  its  attorney,  and  files  its 
demurrer  to  the  second  and  third  paragraphs  of  the  reply  herein  in  the  words 
following,  to  wit : 

The  defendant  demurs  to  the  second  paragraph  of  the  plaintiff's  reply  here- 
in and  says  for  cause  that  said  second  paragraph  does  not  contain  a  state- 
ment of  facts  sufficient  in  law  to  constitute  a  defense  to  the  answer  therein 
replied  to. 

And  the  defendant  demurs  to  the  third  paragraph  of  the  plaintiff's  reply 
herein  and  says  for  cause  that  the  said  third  paragraph  does  not  contain 
a  statement  of  facts  sufficient  in  law  to  constitute  a  defense  to  the  answer 
therein  replied  to.  D.  Tuepie, 

W.  E.  Uhl, 
Defendant's  Attorneys. 

Order  Overruling  Demurrer  to  Keply. 

And  afterwards,  to  wit,  at  the  November  term  of  said  court,  on  the  eigh- 
teenth of  December,  1884,  before  the  Honorable  William  A.  Woods,  judge  as 
aforesaid,  the  following  further  proceedings  in  the  above  entitled  cause  were 
had,  to  wit: 

Come  now  the  parties,  by  their  respective  attorneys,  and  thereupon  the 
court,  being  sufficiently  advised  in  the  premises,  doth  now  overrule  the  de- 
murrer to  the  reply  herein ;  to  which  ruling  of  the  court  the  defendant,  by  its 
attorneys,  now  here  excepts. 

And  afterwards,  to  wit,  at  the  May  term  of  said  court,  on  the  27th  day  of 
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May,  1885,  before  the  Honorable  William  A.  "Woods,  judge  as  aforesaid,  the 
following  further  proceedings  in  the  above  entitled  cause  were  had,  to  wit : 

Order  Waiving'  Trial  by  Jury. 

Come  now  the  parties — the  plaintiff  by  Harris  &  Calkins  and  Eoache  & 
Lamme,  his  attorneys,  and  the  defendant  by  D.  Turpie  and  W.  E.  Uhl,  its 
attorneys — and,  this  cause  now  coming  on  to  be  tried,  the  parties  file  their 
stipulation  waiving  a  jury  herein  in  the  words  following,  to  wit: 

The  plaintiff  and  defendant  do  now  in  open  court  waive  a  trial  of  the  issues 
herein  by  jury  and  submit  the  same  for  trial  to  the  court. 

D.  Turpie, 
W.  E.  Uhl, 

Att'ys  for  Deft. 
Hakris  &  Calkins, 
BoACHE  &  Lamme, 

Att'ys  for  Pl'ff. 
And  afterwards,  to  wit,  at  the  May  term  of  said  court,  on  the  second  day  of 
November,  1885,  before  the  Honorable  William  A.  Woods,  judge  as  aforesaid, 
the  following  further  proceedings  in  the  above  entitled  cause  were  had, 
to  wit : 

Comes  now  the  plaintifi,  by  Harris  &  Calkins  and  Eoache  &  Lamme, 
his  attorneys,  and  by  leave  of  court  files  his  amended  fourth  paragraph  of 
reply  herein  to  the  sixth  paragraph  of  defendant's  answer  in  the  words  fol- 
lowing, to  wit : 

Amended  Reply. 

4.  The  plaintiS,  for  further  and  additional  paragraph  reply  to  the  defend- 
ant's sixth  paragraph  of  answer,  filed  February  20,  1882,  says : 

That  he  admits,  as  stated  in  said  answer,  that  said  Wilson  was  appointed 
by  the  said  trustees  of  said  town  to  sell  and  dispose  of  the  bonds  in  the  com- 
plaint and  answer  mentioned ;  that  at  the  time  of  such  appointment  of  said 
Wilson  he  executed  to  said  town  a  bond,  with  sufficient  sureties,  conditioned 
for  the  faithful  performance  of  his  duty  as  such  agent  and  the  faithful  appli- 
cation of  the  moneys  arising  from  the  proceeds  of  said  bonds  when  sold, 
which  bond  was  accepted  and  approved  by  the  said  town  and  the  bonds  in 
suit  were  delivered  to  him  for  negotiation  and  sale. 

That  afterwards  said  Wilson  did  sell  and  dispose  of  the  bonds  in  suit,  as 
well  as  other  bonds,  amounting  to  the  sum  of  $21,000,  par  value,  which  was 
the  total  amount  authorized  by  the  said  town  at  that  time. 

That  said  Wilson  received  therefor  the  total  sum  of  $19,680.17 ;  that  after 
he  had  made  the  sale  and  had  the  proceeds  in  his  hands  and  before  account- 
ing to  the  town  he  absconded  and  went  to  Canada,  where  he  now  lives ;  that 
at  the  time  he  so  absconded  he  left  in  the  First  National  Bank  of  Monticello, 
Indiana,  on  deposit  in  his  name  as  trustee  the  sum  of  $6,618.10.  which  sum 
was  part  of  the  proceeds  arising  from  the  sale  of  the  bonds  in  suit;  tho.t  the 
town  of  Monticello  thereupon  instituted  suit  in  the  proper  court  of  the  state 
of  Indiana  to  recover  and  thereafter  did  recover  said  sum,  to  wit,  $6,618.10, 
which  was  duly  paid  to  said  town ;  that  said  town  in  said  suit  against  said 
Wilson  recovered  the  said  money  on  the  ground  that  it  was  part  of  the  pro- 
ceeds of  the  sale  of  the  very  bonds  in  suit  and  deposited  by  said  Wilson  as 
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trustee,  and  the  supreme  court  of  the  state  of  Indiana  affirmed  the  judgment 
of  the  court  helow,  and  the  money  was  thereupon  paid  as  aforesaid  to  said 
town ;  that  before  that  time  and  on  the  25th  day  of  June,  1880,  the  said  town 
of  Monticello,  on  proper  proceedings  begun  in  the  proper  courts  of  said  state, 
had  recovered  final  judgment  against  said  Wilson  on  his  bond  executed  by 
him  in  the  manner  and  for  the  purposes  aforesaid,  which  said  judgment 
remains  unreversed  and  in  full  force. 

Wherefore  the  said  plaintiff  says  that  the  said  town  of  Monticello  has 
ratified  and  affirmed  the  acts  of  the  said  Wilson  in  the  premises,  and  having 
received  from  him  the  proceeds  of  the  said  bonds  in  suit  can  not  now  delay 
or  impeach  their  validity ;  wherefore  he  demands  judgment  accordingly. 

EoACHE  &  Lamme, 
Hakris  &  Calkins, 

Att'ys  for  Pl'ff. 
Demurrer  to  Amended  Keply. 

And  thereupon  comes  the  defendant,  by  Turpie  &  Uhl,  its  attorneys,  and 
files  its  demurrer  to  said  amended  fourth  paragraph  of  reply  in  the  words 
following,  to  wit : 

The  defendant  demurs  to  the  amended  paragraph  of  the  plaintiff  to  the 
fifth  paragraph  of  defendant's  answer,  and  for  cause  shows  that  the  same 
does  not  contain  a  statement  of  facts  sufficient  in  law  to  constitute  a  defense 
to  said  paragraph  of  answer  of  the  defendant. 

D.  TUBPIE, 

W.  E.  Uhl, 

Attorneys. 
'     And  afterwards,  to  wit,  at  the  November  term  of  said  court,  on  the  fourth 
day  of  November,  1885,  before  the  Honorable  William  A.  Woods,  judge  as 
aforesaid,  the  following  further  proceedings  in  the  above  entitled  cause  were 
had,  to  wit : 

Comes  now  the  plaintiff,  by  Roache  &  Lamme  and  Harris  &  Calkins, 
his  attorneys,  and  files  his  amended  reply  to  the  sixth  paragraph  of  answer 
herein  in  the  words  following,  to  wit : 

Amended  Eeply. 

For  a  further  and  fourth  amended  reply  to  the  sixth  paragraph  of  the  de- 
fendant's answer,  filed  February  20,  1882,  plaintiff  says : 

That  he  admits  the  defendant  is  a  municipal  corporation  organized  under 
the  general  laws  of  the  state  of  Indiana  for  the  incorporation  of  towns,  and 
was  such  corporation  as  mentioned  in  the  said  answer  and  now  is.  He  admits 
that  on  May  1,  1869,  under  and  in  pursuance  of  the  act  of  March  11,  1867,  the 
said  town  issued  its  bonds  in  the  sum  of  twenty  thousand  dollars,  due  ten 
years  after  date  and  bearing  ten  per  cent,  interest,  payable  semi-annually,  for 
the  purpose  of  building  and  completing  a  school-house  for  and  in  said  town 
under  the  petition  and  ordinance  mentioned  in  said  answer,  and  accordingly 
said  bonds  were  then  and  there  sold  and  the  money  received  used  and  ap- 
plied for  the  purposes  aforesaid. 

At  the  time  the  said  mentioned  bonds  were  issued  the  assessed  value  of  all 
the  property  in  said  town  for  taxation  purposes  did  not  exceed  in  the  aggre- 
gate the  sum  of  four  hundred  thousand  dollars,  and  for  the  years  1870,  1871, 
and  1872,  the  assessed  value  did  not  exceed,  for  either  year,  the  sum  of  four 
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hundred  thousand  dollars,  as  shown  by  the  assessment  and  tax  duplicates  of 
said  town,  and  the  polls  for  each  of  said  four  years  did  not  exceed  two  hun- 
dred in  number ;  that  by  section  three  (3)  of  said  act  of  1867,  for  the  liquida- 
tion of  the  interest  and  principal  of  the  bonds,  the  levy  for  taxation  was 
limited  to  fifty  cents  on  the  one  hundred  dollars  taxable  property  and  one 
dollar  on  each  poll. 

Plaintiff  shows  to  the  court  that  on  March  3,  1873,  the  general  assembly  of 
this  state  passed  an  act  to  authorize  cities  and  towns  to  sell  bonds,  etc.  (Acts 
of  1873,  p.  6;  1  Davis  343),  in  the  fourth  section  whereof  the  bonds  of  the 
said  town  of  Monticello  were  legalized  and  made  valid.  It  was  further  pro- 
vided by  said  section  four  the  levy  to  pay  said  taxes  and  interest  thereon 
should  be  taxed  and  levied  in  accordance  with  the  provisions  of  said  act, 
among  which  was  that  taxes  levied  upon  the  assessed  value  of  the  property  of 
said  town  for  the  payment  of  the  interest  accruing  annually  and  the  prin- 
cipal due  should  not  in  any  one  year  exceed  fifty  cents  on  any  one  hundred 
dollars  of  taxable  property  and  one  dollar  on  each  poll.  It  was  further  pro- 
vided in  said  act  that  the  treasurer  of  said  town  should  keep  an  accurate 
account  of  the  revenue  arising  from  said  special  tax  and  should  apply  the 
same  for  no  other  purpose  than  to  the  payment  of  the  interest  and  principal 
of  such  bonds. 

At  the  time  of  the  taking  effect  of  said  act  the  value  of  property  in  said 
town  subject  to  taxation  for  said  purposes,  as  shown  by  the  assessment  and 
tax-duplicate,  did  not  exceed  the  sum  of  four  hundred  thousand  dollars  as 
aforesaid,  and  that  for  the  years  1874,  1875,  1876,  1877,  1878,  and  1879,  the 
assessed  value  of  the  taxable  property  of  said  town  for  the  purposes  afore- 
said, as  shown  by  the  records,  assessment- rolls,  and  tax  duplicates  as  afore- 
said, did  not  aggregate  for  any  of  said  years  the  sum  of  five  hundred  thousand 
dollars,  and  the  taxable  polls  for  each  and  every  of  said  years  was  less  than 
two  hundred. 

Plaintiff  further  shows  that  said  town,  during  the  years  from  1869  to  1878, 
both  inclusive,  levied  a  special  tax  for  each  year  for  the  purpose  of  liquidat- 
ing said  bonds,  but  that  the  whole  of  the  taxes  collected  for  that  purpose  was 
consumed  each  and  every  year  in  keeping  down  and  paying  the  interest  accru- 
ing on  the  said  issue  of  bonds,  and  no  sum  was  or  could  have  been  at  any 
time  set  apart  as  a  sinking  fund  for  the  liquidation  of  the  said  bonds  at 
maturity. 

Plaintiff  says  that  after  the  legislature,  by  said  act  of  March  8, 1873,  limited 
said  taxes  as  aforesaid  it  was  impossible  for  said  town  to  have  made  provi- 
sions by  levy  and  collection  of  taxes  to  meet  and  discharge  said  bonds  at 
maturity. 

The  plaintiff  says  that  it  appearing  to  said  town  and  the  citizens  thereof 
that  it  would  not  be  able  to  immediately  pay  off  and  discharge  said  bonds  at 
maturity,  to  wit,  May  1,  1879,  out  of  any  revenue  provided  therefor  by  taxa- 
tion or  otherwise,  and  in  order  to  prevent  defalcation,  did,  on  or  about  the 
eleventh  day  of  May,  1878,  present  a  petition,  as  in  said  answer  set  forth,  ask- 
ing said  town  to  contract  a  loan  in  the  sum  of  twentj'-one  thousand  dollars 
for  the  purpose  of  paying  off  the  indebtedness  of  said  town,  namely,  the 
bonds  aforesaid. 

That,  in  pursuance  of  said  petition,  the  trustees  of  said  town  did  on  said  day 
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pass  the  ordinance,  in  said  answer  set  forth,  authorizing  and  providing  for 
the  issuance  of  its  bonds  in  the  sum  of  twenty-one  thousand  dollars  in  denom- 
inations of  one  hundred  dollars  each,  bearing  interest  at  the  rate  of  seven 
per  cent,  per  annum,  to  provide  the  means  with  which  to  pay  the  old  bonds 
aforesaid,  and  did  appoint  J.  C.  Wilson,  a  citizen  of  said  town  and  a  member 
of  the  board  of  trustees,  to  negotiate  and  sell  said  bonds  in  the  market  for 
and  on  behalf  of  said  town. 

The  plaintiff  says  that  it  is  true,  as  in  said  answer  alleged,  that  afterwards, 
in  pursuance  of  petition  of  citizen  tax-payers  and  of  said  ordinance,  the  said 
town  did,  oh  May  20,  1878,  make  and  issue  twenty-one  thousand  dollars  of 
bonds  of  the  denomination  of  one  hundred  dollars  each,  bearing  interest  at 
the  rate  of  seven  per  cent,  per  annum,  payable  semi-annually,  and  maturing, 
as  to  the  principal,  in  ten  years  after  the  date  thereof,  which  bonds  were 
then  and  there  delivered  by  the  said  board  of  trustees  of  said  town  to  said 
Wilson,  as  the  officer  and  agent  of  said  town  empowered  to  negotiate  and  sell 
the  same  for  it. 

Plaintiff  says  that  said  Wilson,  as  the  agent  of  said  town  and  under  and  by 
virtue  of  the  authority  aforesaid,  took  and  received  said  bonds  and  negotiated 
and  sold  the  same  in  the  market  at  and  for  the  total  sum  of  $19,680.17  cash 
in  hand,  and  delivered  said  bonds  to  the  purchasers  for  and  on  behalf  of  the 
town  and  received  from  the  purchasers  said  sum  of  money. 

And  plaintiff  denies  that  said  Wilson  sold  said  bonds  upon  his  own  ac- 
count, as  in  said  answer  alleged,  but,  on  the  contrary,  he  sold  the  same  as 
agent  of  said  town. 

The  plaintiff  shows  that  afterwards,  in  the  month  of  July,  1878,  he  pur- 
chased one-hundred  and  forty-three  of  said  bonds,  being  the  bonds  in  suit, 
in  the  open  market  in  the  city  of  Boston,  and  paid  cash  therefor  to  the 
holder  without  any  notice  or  knowledge  on  his  part  that  said  Wilson  had 
failed  and  neglected  to  account  with  and  pay  over  the  money  by  him  received 
to  the  said  town. 

And  the  plaintiff  further  says  that  the  town  of  Monticello  took  from  the 
said  Wilson  at  the  time  of  placing  said  $21,000  of  bonds  in  his  hands  for  sale 
a  bond,  with  security,  conditioned  for  the  faithful  accounting  to  said  town  of 
the  proceeds  thereof ;  that  said  Wilson  absconded  and  went  to  Canada  before 
he  accounted  for  the  proceeds  of  said  bonds ;  that  at  the  time  he  left  this, 
state  he  had  on  deposit,  in  cash,  in  the  First  National  Bank  of  Monticello, 
Indiana,  in  his  name  as  trustee  the  sum  of  $6,618.10,  part  and  parcel  of  the 
money  realized  from  the  sale  of  said  bonds  which  are  now  in  suit ;  that  the 
town  of  Monticello  thereupon  instituted  suit  in  the  proper  court  of  the  state 
of  Indiana  to  recover,  and  did  thereafter  recover  said  sum,  to  wit,  $6,618.10, 
from  said  Wilson  and  from  said  bank,  which  was  duly  paid  to  said  town ; 
that  said  town  ever  since  has  kept  and  used  said  money  and  appropriated  it 
to  its  own  use ;  that  said  town  recovered  said  money  in  said  action  against 
said  Wilson,  and  said  bank,  on  the  ground  that  said  sum  was  the  proceeds  of 
the  sale  of  the  very  bonds  in  suit,  which  had  been  deposited  by  said  Wilson 
in  said  bank  to  his  credit  as  trustee,  and  the  supreme  court  of  Indiana 
affirmed  the  judgment  of  the  court  below,  and  the  money  was  thereupon 
paid  to  the  said  town,  who  has  ever  since  kept,  used,  and  appropriated  the 
same ;  that  before  that  time,  and  on  the  twenty-fifth  day  of  June,  1880,  said 
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town  of  ■Monticello,  on  proper  proceedings  begun  in  the  proper  courts  of  said 
state,  did  recover  final  judgment  against  said  "Wilson  on  his  bond  executed 
by  him  for  the  purposes  aforesaid  for  the  residue  of  said  bonds,  to  wit, 
§15,000,  which  judgment  was  appealed  from  the  Jasper  circuit  court  to  the 
supreme  court  of  the  state,  when  it  was  removed  and  remanded,  after  which 
the  case  was  dismissed  and  wholly  discontinued  by  said  town. 

Wherefore  said  plaintiff  says  that  the  said  town  of  Monticello  has  ratified 
and  afiirmed  the  acts  of  the  said  Wilson  in  the  premises,  and,  having  re- 
ceived from  him  the  proceeds  of  the  said  bonds  in  suit  or  a  part  thereof,  can 
not  now  deny  or  impeach  the  action  of  the  said  Wilson  in  the  sale  thereof  or 
their  validity. 

EoACHB  &  Lamme, 
Harris  &  Calkins, 
Attorneys  for  Complainant. 
And  afterwards,  to  wit,  at  the  November  term  of  said  court,  on  the  twenty- 
third  day  of  November,  1885,  before  the  Honorable  William  A.  Woods,  judge 
as  aforesaid,  the  following  further  proceedings  in  the  above  entitled  cause 
were  had,  to  wit: 

Demurrer. 

Comes  now  the  defendant,  by  D.  Turpie  and  W.  E.  TJhl,  its  attorneys,  and 
flies  its  demurrer  to  the  amended  fourth  paragraph  of  plaintiff's  reply  to  the 
sixth  paragraph  of  defendant's  answer  herein  the  words  following,  to  wit : 

The  defendant  demurs  to  the  amended  fourth  paragraph  of  reply  of  the 
plaintiff  to  the  sixth  paragraph  of  the  defendant's  answer,  and  for  cause 
shows : 

That  said  paragraph  of  reply  does  not  contain  a  statement  of  facts  sufficient 
in  law  to  constitute  a  defense  to  the  said  sixth  paragraph  of  the  defendant's 
answer. 

D,  Turpie, 
W.  E.  Uhl, 
Defendant's  Attorneys. 

An  afterwards,  to  wit,  at  the  May  term  of  said  court,  on  the  nineteenth  day 
of  October,  1886,  before  the  Honorable  Walter  Q.  Gresham  and  Honorable 
William  A.  Woods,  judges  of  said  court,  the  following  further  proceedings  in 
the  above  entitled  cause  were  had,  to  wit : 

Finding'  for  Plaintiffls. 

Come  now  the  parties,  by  their  respective  attorneys,  and  this  cause  now 
coming  on  to  be  heard  is  submitted  to  the  court  for  trial  without  the  interven- 
tion of  a  jury,  and  the  court,  having  heard  the  evidence  and  argument  of 
counsel,  and  being  sufficiently  advised  in  the  premises,  finds  for  the  de- 
fendant. 

And  afterwards,  to  wit,  at  the  May  term  of  said  court,  on  the  twenty-first 
day  of  October,  1886,  before  the  Honorable  William  A.  Woods,  judge  as 
aforesaid,  the  following  further  proceedings  in  the  above  entitled  cause  were 
had,  to  wit: 

Comes  now  the  plaintiff,  by  Eoache  &  Lamme  and  Harris  &  Calkins,  his 
attorneys,  and  files  his  motion  for  a  new  trial  herein  in  the  words  following, 
to  wit : 
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Motion  for  New  Trial. 

Comes  now  the  plaintiff  in  the  above  entitled  suit  and  moves  the  court  for 
a  new  trial  herein  for  the  following  reasons,  to  wit: 

1.  The  finding  of  the  court  is  contrary  to  law. 

2.  The  finding  of  the  court  is  contrary  to  the  evidence  and  not  sustained 
by  the  evidence. 

"Wherefore  the  plaintiff  prays  that  a  new  trial  may  be  granted,  etc. 

ROACHE  &  Lamme, 
Harris  &  Calkins, 
.  Attorneys  for  Plaintiff. 

And  afterwards,  to  wit,  at  the  November  term  of  said  court,  on  the  twenty- 
seventh  day  of  December,  1886,  before  the  Honorable  William  A.  Woods, 
judge  as  aforesaid,  the  following  further  proceedings  in  the  above  entitled 
cause  were  had,  to  wit : 

Order  Denying'  Motion  for  New  Trial. 
Come  now  the  parties,  by  their  respective  solicitors,  and  thereupon  the 
court,  being  sufliciently  advised,  doth  now  overrule  the  motion  of  the  plaint- 
iff for  a  new  trial. 

Jud§:ment. 

It  is  thereupon  ordered  by  the  court  that  the  plaintiff  take  nothing  by  his 
action  herein,  and  that  the  defendant  do  recover  of  the  plaintiff  its  costs  and 
charges  in  this  behalf  laid  out  and  expended,  >taxed  at  $—. 

Allowance  of  AppeaL 

And  the  plaintiff  now  prays  an  appeal  to  the  supreme  court  of  the  United 
States,  which  is  granted  upon  his  filing  a  bond  in  the  sum  of  $1,000,  with 
sureties  to  the  approval  of  the  court,  and  sixty  days  is  allowed  for  time  to  file 
a  bill  of  exceptions. 

And  afterwards,  to  wit,  at  the  November  term  of  said  court,  on  the  seven- 
teenth day  of  February,  1887,  before  the  Honorable  Walter  Q.  Gresham  and 
Honorable  William  A.  Woods,  judges  of  said  court,  the  following  further 
proceedings  in  the  above  entitled  cause  were  had,  to  wit : 

Comes  now  the  plaintiff,  by  Eoache  &  Lamme  and  Harris  &  Calkins,  his  at- 
torneys, and  files  his  motion  to  set  aside  the  judgment  herein,  which  motion 
is  in  the  words  following,  to  wit : 

Motion  to  Set  Aside  Judgment. 

The  plaintiff,  Abner  L.  Merrill,  shows  to  your  honors  that  on  the  first  day 
of  July,  1881,  he  filed  his  declaration  in  this  court,  founded  upon  certain  mu- 
nicipal bonds  issued  by  the  defendant,  and  of  which  the  plaintiff  was  the 
owner,  and  asked  a  judgment  thereon  against  the  defendant,  the  town  of 
Monticello. 

That  afterward,  to  wit,  on  the  twentieth  day  of  February,  1882,  the  said 
defendant  filed  its  seven  paragraphs  of  amended'  answer  to  said  declaration, 
which  were  held  good  by  the  court,  and  an  opinion  was  delivered  thereon, 
which  is  reported  in  the  —  Federal  Reporter  at  page  — . 

That  afterward,  to  wit,  on  the  eighteenth  day  of  June,  1883,  the  said 
plaintiff  filed  his  replication  to  said  answer  in  four  paragraphs,  three  of 
which  were  special  replies  and  are  now  remaining  of  record  in  said  cause. 
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And  the  plaintiff  shows  to  your  honors  that  a  demurrer  was  filed  to  the  sec- 
ond and  third  paragraphs  of  said  reply,  which  were  elaborately  argued,  and 
said  demurrer  was  overruled  on  the  eighteenth  day  of  December,  1884,  as  re- 
ported in  the Federal  Eeporter,  at  page  — . 

That  thereafter  and  by  leave  of  the  court  a  fourth  paragraph  of  reply  was 
filed,  to  which  a  demurrer  was  interposed,  and  which  has  never  been  ruled 
upon ;  and  said  demurrer  was  pending,  undisposed  of,  at  the  time  hereinafter 
mentioned,  and  which  the  plaintiff  says  was  manifest  error  in  the  record  and 
proceedings  in  said  cause,  because  if  said  demurrer  is  sustained  to  said  para- 
graph it  presents  a  question  of  law  of  which  the  plaintiff  might  avail  hiipself 
on  appeal. 

And  the  plaintiff  shows  to  your  honors  that  afterwards,  to  wit,  on  the  twen- 
ty-seventh day  of  May,  1885,  this  cause  was  submitted  to  the  court  for  trial, 
and  the  intervention  of  a  jury  was  waived  in  writing  by  a  stipulation  of  the 
parties  entered  of  record. 

That  afterward  the  cause  was  partially  heard,  but  before  it  was  finally  de- 
termined the  said  defendant  asked  that  the  presiding  judge  of  the  circuit 
court  be  called  by  the  district  judge  to  sit  with  him  in  the  hearing  and  deter- 
mining of  the  questions  involved  upon  the  evidence  theretofore  taken,  heard, 
and  reduced  to  writing  and  in  the  final  hearing  and  determination  of  the 
cause. 

And  thereupon  the  said  district  judge  did  call  on  the  presiding  judge  of  the 
said  circuit  court  to  hear  the  said  cause  on  its  final  argument  upon  the  evi- 
dence already  adduced  and  then  in  writing  before  said  court. 

And  the  plaintiff  shows  that  said  hearing  took  place  on  or  about  the  twen- 
ty-seventh day  of  May,  1885,  and  that  afterward,  on  the  nineteenth  day  of 
October,  1886,  the  court  ordered  that  finding  and  judgment  be  entered  for  the 
said  defendant. 

Afterward,  on  the  twenty-first  day  of  October,  1886,  a  motion  for  a  new 
trial  was  filed  by  the  plaintiff  in  said  cause,  which  was,  on  the  twenty-seventh 
day  of  December,  1886,  overruled  by  the  district  judge,  sitting  as  circuit  judge, 
and  an  entry  thereof  duly  made,  and  sixty  days  were  thereupon  given  to  make 
and  file  a  bill  of  exceptions,  and  said  sixty  days  have  not  yet  expired. 

And  the  plaintiff  now  shows  to  your  honors  that  he  has  prepared  the  bill 
of  exceptions,  and  exhibits  it  herewith,  containing  all  the  evidence  in  said 
cause,  and  that  the  evidence  supports  the  allegations  of  the  declaration  here- 
in, as  well  as  the  second,  third  and  fourth  paragraphs  of  his  replication  to  the 
answer  of  said  defendant,  and  that  there  is  no  conflict  of  evidence  upon  the 
points  at  issue  whatever. 

And  the  plaintiff  shows  that  he  is  desirous  of  appealing  said  cause  to  the 
supreme  court  of  the  United  States  by  writ  of  error  duly  issued  as  in  such 
cases  made  and  provided,  but  he  shows  to  your  honors  that,  under  the  rules 
and  practice  of  said  supreme  court  and  statutes  of  the  United  States,  he  will 
not  be  able  to  present  the  questions  involved  in  said  cause  to  the  supreme 
court  unless  your  honors  should  make  and  find  specially  that  the  facts  and 
evidence  adduced  on  the  trial  support  said  declaration  and  paragraphs  of  rep- 
lication and  each  of  them  or  one  or  more  of  them,  and  that,  noth  with  stand- 
ing such  is  the  fact,  the  court  is  of  opinion  that  the  said  plaintiff  is  not  enti- 
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tied  to  recover  as  against  said  defendant  on  said  bonds  sued  on  in  said  com- 
plaint. 

And  the  plaintiff  shows  to  your  honors  that  a  manifest  hardship  and  injus- 
tice has  been  done  him  in  said  cause,  which  occurred  in  this  way,  namely, 
that  the  judge  who  presided  and  ruled  upon  said  answer  held  the  same  suffi- 
cient, and  that  afterward,  when  the  replications  were  filed  and  a  demurrer 
was  interposed  to  them,  a  different  judge  presided  and  ruled  upon  them,  and 
that  at  the  final  hearing  of  the  cause  the  plaintiff  relied  upon  the  evidence 
which  supported  and  proved  his  said  replication  and  did  not  require  a  special 
finding  because  of  the  fact  that  said  replication  had  successfully  resisted  a 
demurrer,  and,  having  proved  them  to  be  true,  he  supposed  that  there  would 
either  be  a  certificate  of  division  between  the  said  judges  who  heard  and  de- 
termined said  cause,  or  that,  if  not,  he  would  have  saved  to  him  by  the  record 
the  questions  of  law  involved  in  some  other  proper  manner. 

And  the  plaintiff  shows  to  the  court  that  the  entry  of  the  judgment  took 
him  wholly  by  surprise  and  was  entirely  unexpected,  and  he  was,  therefore, 
thrown  off  of  his  guard  and  did  not,  as  he  should  have  done,  properly  save 
the  question  by  requesting  beforehand  a  special  finding. 

That  this  was  inadvertence  on  his  part,  caused  by  the  fact  that,  having  had 
his  replication  sustained,  he  had  no  doubt  of  the  final  judgment  of  the  court 
heing  favorable  to  him,  and  was  for  that  reason  surprised  at  the  announce- 
ment of  the  general  finding  against  him. 

And  the  plaintiff  further  shows  to  your  honors  that  he  is  fearful  that  he 
will  be  remediless  to  present  to  the  supreme  court  the  questions  involved  un- 
less your  honors  shall  set  aside  the  order  overruling  the  motion  for  a  new 
trial  and  grant  the  same  and  find  specially  the  facts  as  your  petitioner  be- 
lieves them  to  be  and  as  hereinbefore  stated,  and  the  plaintiff  now  invokes 
the  aid  of  the  court  in  saving  to  him  his  rights,  that  he  may  be  able  to  pre- 
sent the  questions  to  the  supreme  court  on  a  proper  writ  of  error  in  this  case. 

The  plaintiff  therefore  humbly  prays  that  your  honors  will  set  aside  the 
judgment  overruling  his  motion  for  a  new  trial,  and  that  your  honors  will 
sustain  the  same,  to  the  end  that  he  may  be  able  to  present  the  questions  in- 
volved to  the  supreme  court,  as  before  stated. 

EoACHE  &  Lamme, 

Harris  &  Calkins, 

Attorneys  for  Plaintiff. 

And  afterwards,  to  wit,  at  the  November  term  of  said  court,  on  the  eighteenth 
day  of  February,  1887,  before  the  Honorable  Walter  Q.  Gresham  and  Honor- 
able William  A.  Woods,  judges  of  said  court,  the  following  further  proceed- 
ings in  the  above-entitled  cause  were  had,  to  wit : 

Motion  to  Set  Aside  Application  to  Vacate  Judgment. 

Comes  now  the  defendant,  by  David  Turpie,  his  attorney,  and  files  his 
motion  to  set  aside  the  application  of  the  plaintiff  filed  herein  on  the  seven- 
teenth instant,  which  motion  is  in  the  words  following,  to  wit : 

The  defendant  moves  the  court  to  dismiss  the  motion  of  the  plaintiff  on  file 
February  17,  1887,  for  the  reasons  below  given : 

1.  The  motion  is  not  competent,  because  it  prays  the  setting  aside  the 
action  and  a  ruling  upon  a  motion  for  a  new  trial  without  moving  to  set  aside 
the  judgment. 
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2.  The  final  judgment  has  been  rendered  in  said  cause,  and  no  reasons  are 
given  or  verified  for  setting  aside  the  same. 

3.  That  the  action  or  non-action  of  the  court  upon  a  demurrer  being  part 
of  the  pleadings  is  no  cause  for  new  trial,  even  if  it  had  been  set  out  as  such 
cause,  which  it  is  not  herein.  , 

That  the  plaintiff  failed  to  ask  a  special  finding  at  the  trial  upon  the  facts 
and  law  of  the  case  and  the  questions  therein  is  no  cause  for  a  new  trial  or  for 
any  relief  therein. 

That  the  motion,  made  nearly  one  hundred  and  twenty  days  after  final 
judgment,  is  made  without  any  diligence.  If  competent  at  all  it  should  have 
been  made  upon  any  of  the  causes  therein  at  the  time  the  motion  for  new 
trial  was  made. 

That  surprise  only  relates  to  evidence  upon  trial,  not  to  the  finding  or  ver- 
dict upon  trial. 

That  a  special  finding  upon  questions  of  fact  and  conclusions  of  law  can 
only  be  required  at  the  trial  upon  request  of  the  parties.  It  is  too  late  to 
make  such  request  after  the  court  has  commenced  its  judgment,  the  announce- 
ment thereof,  much  more  after  the  court  has  announced  its  judgment  and 
many  days  after  the  entry  of  said  judgment. 

Final  judgment  was  entered  in  this  case  October  19,  1886,  being  in  the  last 
May  term  hereof,  not  of  the  present  term ;  that  said  judgment  can  only  there- 
fore be  now  set  aside,  it  at  all,  by  complaint  and  summons  on  the  ground  of 
mistake,  inadvertence,  surprise  or  excusable  neglect,  neither  of  which  causes 
are  shown  or  verified  in  said  application. 

D.  TUEPIB. 

Order  Granting  Extension  of  Time  to  Pile  Bill  of  Exceptions. 

And  afterwards,  to  wit,  at  the  November  term  of  said  court,  on  the  nine- 
teenth day  of  February,  1887,  before  the  Honorable  Walter  Q.  Gresham  and 
Honorable  William  A.  Woods,  judges  of  said  court,  the  following  further 
proceedings  in  the  above-entitled  cause  were  had,  to  wit : 

On  motion,  the  complainant  is  given  thirty  days'  additional  time  to  make 
and  file  his  bill  of  exceptious  herein.  This  is  in  addition  to  the  sixty  days 
heretofore  given. 

And  afterwards,  to  wit,  at  the  November  term  of  said  court,  on  the  six- 
teenth day  of  March,  1887,  before  the  Honorable  William  A.  Woods,  judge 
as  aforesaid,  the  following  further  proceedings  in  the  above  entitled  cause 
were  had,  to  wit : 

The  court,  being  sufficiently  advised  in  the  premises,  does  now  order  that 
the  time  for  filing  bill  of  exceptions  by  the  plaintiff  in  the  said  cause  be,  and 
the  same  is  hereby,  extended  to  April  20,  1887. 

And  afterwards,  to  wit,  at  the  November  term  of  said  court,  on  the  eigh- 
teenth day  of  April,  1887,  before  the  Honorable  William  A.  Woods,  judge  as 
aforesaid,  the  following  further  proceedings  in  the  above-entitled  cause  were 
had,  to  wit : 

Come  now  the  parties,  by  their  respective  attorneys,  and  upon  considera- 
tion of  the  motion  of  the  plaintiff  filed  February  17,  1887,  and  of  the  objec- 
tions of  the  defendant  thereto,  filed  February  18,  1887,  which  are  in  the 
words  following,  to  wit : 
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Order  Granting'  New  Trial, 

It  is  ordered  that  the  ruHng  heretofore  made  upon  the  plaintiff's  motion 
for  a  new  trial,  whereby  said  motion  was  overruled,  be,  and  the  same  is 
hereby,  set  aside,  together  with  the  judgment  herein  rendered;  and  it  is 
further  ordered  that  the  said  motion  for  a  new  trial  be,  and  the  same  is  now 
sustained,  and  a  new  trial  is  granted ;  to  which  rulings  and  orders  and  to 
each  of  them  separately  the  defendant  now  and  here  excepts,  and  is  given 
sixty  (60)  days  within  which  to  file  a  bill  of  exceptions. 

And  afterwards,  to  wit,  at  the  November  term  of  said  court,  on  the  twenty- 
third  day  of  April,  1887,  before  the  Honorable  William  A.  Woods,  ji(dge  as 
aforesaid,  the  following  further  proceedings  in  the  above-entitled  cause  were 
had,  to  wit : 

Comes  now  the  defendant,  by  David  Turpie,  Esq.,  its  attorneys,  and  files 
its  bill  of  exceptions  to  the  order  of  the  court  of  April  18,  1887,  in  the  words 
following,  to  wit: 

Bill  of  Exceptions  by  Defendant. 

Be  it  remembered  that  on  the  eighteenth  day  of  April,  1887,  the  circuit 
court,  being  held  by  Judge  Woods,  of  the  district  court,  having  under  consid- 
eration the  motion  of  the  plaintiff  of  February  17,  1887,  filed  by  the  plaintiff, 
and  the  counter-motion  of  February  18,  1887,  filed  by  the  defendant,  it  was 
ordered  that  the  ruling  heretofore  made  upon  the  plaintiff's  motion  for  new 
trial,  wherein  said  motion  was  overruled,  be,  and  the  same  is  hereby,  set 
aside ;  to  which  order  the  defendant  excepted  at  the  time  and  now  excepts, 
and  asks  that  this  his  bill  of  exceptions  may  be  signed  and  sealed. 

And  the  said  district  judge,  acting  as  circuit  judge  aforesaid,  on  the  same 
day  aforesaid  set  aside  the  judgment  hereinbefore  rendered,  and  further 
ordered  that  the  motion  for  a  new  trial  herein  be,  and  the  same  is  now  sus- 
tained, and  that  a  new  trial  be  granted  herein ;  to  which  rulings  and  orders, 
all  and  each  of  them,  the  defendant  excepted  at  the  time  and  does  now  ex- 
cept, and  asks  that  this  his  bill  of  exceptions  be  now  signed  and  sealed  and 

made  a  part  of  the  record,  which  is  accordingly  done  this day  of  April, 

1887. 

And  afterwards,  to  wit,  at  the  November  term  of  said  court,  on  the  twenty- 
sixth  day  of  April,  1887,  before  the  Honorable  William  A.  Woods,  judge  as 
aforesaid,  the  following  further  proceedings  in  the  above-entitled  cause  were 
had,  to  wit: 

Now  again  come  the  parties,  and  this  cause  is  submitted  for  trial,  the  inter- 
vention of  a  jury  having  been  previously  waived  in  writing,  and,  after  hearing 
the  evidence  and  argument  of  counsel  and  being  duly  advised  in  the  premises, 
the  court  doth  now  make,  at  the  request  of  the  plaintiff,  a  special  finding  of 
all  the  facts  in  said  cause  in  the  words  following,  to  wit : 

Upon  request  of  plaintiff  in  the  above-entitled  cause  the  court  makes  a 
special  finding  of  the  facts  as  follows : 

Special  Finding's  of  Facts. 

1.  At  the  time  hereinafter  mentioned  the  defendant  was  a  municipal  cor- 
poration organized  and  existing  under  and  by  virtue  of  the  laws  of  the  state 
of  Indiana  and  situate  in  the  county  of  White,  in  the  said  state. 

2.  That  upon  the  twenty-fourth  day  of  January,  1869,  a  petition  was  pre- 
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sented  to  the  board  of  trustees  of  said  town  by  the  school  trustees  thereof 
praying  for  the  issue  of  the  bonds  of  said  town  to  aid  in  the  building  of  a 
school-house  in  said  town,  which  said  petition  was  granted,  and  in  pursuance 
thereof  the  trustees  of  said  town  did  pass  and  adopt  an  ordinance  directing 
that  there  should  be  made  and  issued  to  the  said  school  trustees  of  said  town 
twenty  thousand  dollars  of  coupon  bonds  of  said  town  of  the  denomination  of 
one  hundred  dollars  each,  with  interest  at  the  rate  of  ten  per  cent,  per  an- 
num, payable  annually ;  and  afterwards,  to  wit,  on  the  first  day  of  May,  1869, 
the  said  town  executed  the  said  bonds  under  said  ordinance  to  the  amount  of 
twenty  thousand  dollars,  maturing  in  ten  years  after  the  date  thereof,  which 
bonds  were  sold  and  delivered  to  certain  persons,  who  then  and  there  became 
the  purchasers  thereof,  and  which  bonds  at  the  times  hereinafter  mentioned 
were  outstanding,  unpaid,  and  valid  obligations  of  the  said  town. 

3.  On  the  eleventh  day  of  May,  1878,  a  petition  was  presented  to  the  board 
of  trustees  of  the  defendant,  signed  by  citizens,  owners  of  taxable  property 
in  said  town,  praying  for  the  issue  of  bonds  of  said  town  to  the  amount  of 
twenty-one  thousand  dollars,  which  petition  (omitting  the  names  of  the 
signers  thereto)  is  in  the  words  following,  to  wit: 

"We,  the  undersigned,  citizens  of  the  town  of  Monticello,  Indiana,  and 
owners  of  the  taxable  property  therein,  respectfully  petition  that  you,  as 
trustees  of  said  town,  contract  a  loan  for  said  town  for  the  purpose  of  paying 
the  indebtedness  thereof  in  the  sum  of  twenty-one  thousand  dollars." 

May  11,  1878.  (Signed  names.) 

That  thereupon  the  board  of  trustees  of  the  defendant  passed  and  entered 
of  record  the  following  ordinance,  to  wit : 

"Be  it  ordained  by  the  board  of  trustees  of  the  town  of  Monticello,  Indiana, 
That  said  town  issue  bonds  in  the  sum  of  twenty-one  thousand  dollars  in 
denominations  of  one  hundred  dollars,  bearing  interest  at  the  rate  of  seven 
per  centum  per  annum,  payable  in  gold,  to  provide  the  means  with  which  to 
pay  the  indebtedness  of  said  town.  And  be  it  further  ordained  that  when 
said  bonds  are  issued  they  be  placed  in  the  hands  of  J.  0.  Wilson,  a  member 
of  the  board  of  trustees,  for  negotiation  and  sale.  And  be  it  further  ordained 
that  said  bonds  shall  not  be  sold  at  a  price  less  than  ninety-four  cents  on  the 
dollar." 

4.  That  upon  the  twentieth  day  of  May,  1878,  in  pursuance  of  the  said  peti- 
tion and  ordinance,  the  said  defendant  town  made  and  executed  its  210 
coupon  bonds,  payable  to  bearer,  of  the  denomination  of  one  hundred  dollars 
each,  bearing  interest  at  the  rate  of  seven  per  centum  per  annum,  which 
bonds  and  coupons  are  in  the  words  and  figures  following,  to  wit : 

No.  1.  United  States  of  America  $100. 

State  of  Indiana, 
Funding  Bond  of  the  Town  op  Monticello. 

Ten  years  after  date  the  town  of  Monticello,  in  the  county  of  White,  state 
of  Indiana,  promises  to  pay  to  the  bearer,  at  the  Importers'  and  Trad- 
ers' National  Bank,  New  York,  one  hundred  dollars  in  gold,  with  interest 
thereon  at  the  rate  of  seven  per  centum  per  annum,  payable  annually,  in 
gold,  at  the  same  place,  upon  presentation  of  the  proper  coupon  hereto 
attached,  without  any  relief  whatever  from  the  valuation  or  appraisement 
laws  of  the  state  of  Indiana.    The  principal  of  this  bond  shall  be  due  and 
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payable,  at  the  option  of  the  holder,  on  the  non-payment,  after  due  presenta- 
tion, of  any  of  said  coupons  for  ninety  days  after  the  maturity  thereof.  This 
bond  is  one  of  a  series  of  $21,000  authorized  by  the  said  town  by  an  ordinance 
passed  by  the  board  of  trustees  thereof  on  the  thirteenth  day  of  May,  1878, 
for  the  purpose  of  funding  the  indebtedness  of  the  said  town. 

In  witness  whereof,  The  board  of  trustees  of  the  town  of  Monticello  have 
caused  this  bond  and  the  coupons  thereof  to  be  signed  by  their  president  and 
clerk  and  the  seal  of  the  town  to  be  affixed  hereto,  at  the  said  town  of  Monti- 
cello,  this  twentieth  day  of  May,  1878. 

R.  W.  Chkisty,  President. 

Attest:    F.  Bosinqbh,  Clerk. 

(Copy  of  Coupon.) 
The  town  of  Monticello,  Indiana,  will  pay  the  bearer,  in  gold  coin,  seven 
dollars,  without  relief  from  valuation  or  appraisement  laws  of  the  state  of  In- 
diana, at  the  Importers'  and  Traders'  National  Bank,  New  York,  on  the  twen- 
tieth day  of  May,  1880,  being  one  year's  interest  on  bond  No.  1. 

E.  W.  Christy,  President. 
Attest:    F.  Bosingbr,  Clerk. 

5.  That  the  said  bonds  were  put  in  the  hands  of  the  said  J.  C.  Wilson,  in 
pursuance  of  said  ordinance,  for  sale,  and  that  $14,300  of  the  said  bonds,  be- 
ing the  same  as  those  now  in  suit,  were  sold  to  Claypool  &  Stoddard,  of  In- 
dianapolis, Indiana,  for  which  the  said  firm  of  Claypool  &  Stoddard  paid  to 
the  said  Wilson  the  sum  of  $12,918.40,  which  said  last-named  sum  was  paid 
to  the  said  Wilson  in  the  following  manner:  On  or  about  April  14,  1879,  said 
Claypool  &  Stoddard,  by  the  direction  of  said  Wilson,  paid  a  draft,  drawn  by 
G.  A.  Ivers,  of  Chicago,  for  $6,000 ;  on  same  day  said  Claypool  &  Stoddard 
paid  said  Wilson,  by  their  check  on  the  First  National  Bank  of  Indianapolis, 
the  further  sum  of  $5,000;  that  on  the  thirteenth  day  of  May,  1879,  the  said 
Claypool  &  Stoddard  paid  to  said  Wilson,  by  their  check  on  the  First  Na- 
tional Bank  of  Indianapolis,  the  further  sum  of  $1,840.30  and  within  a  few 
days  after  the  last-named  date  said  Claypool  &  Stoddard,  for  the  balance  of 
the  said  sum  of  $12,918.40,  paid  to  him  the  sum  of  $78.17. 

6.  That  the  board  of  trustees  of  said  town  required  and  exacted  from  their 
said  agent,  J.  C.  Wilson,  a  bond,  with  sureties,  to  secure  the  money  which  he 
might  realize  from  the  sale  of  said  bonds. 

7.  That  the  said  Wilson,  after  the  sale  of  said  bonds,  failed  to  turn  over 
the  proceeds  thereof  to  the  treasurer  of  the  said  town  and  fled  the  country. 

8.  That  at  the  time  the  said  Wilson  fled  the  country,  he  had  a  large  sum  of 
money  on  deposit  in  the  First  National  Bank  of  Monticello,  Indiana,  to  his 
credit  as  "trustee;"  that  suit  was  instituted  by  the  defendant  town  against 
said  bank  to  recover  the  same,  upon  the  ground  that  such  money  was  the  pro- 
ceeds of  the  sale  of  said  bonds  so  made  by  the  said  Wilson ;  that  judgment 
was  rendered  in  favor  of  said  town  against  said  bank  for  the  sum  of  $6,988.43 ; 
that  thereupon  the  receiver  of  the  said  bank  appealed  to  the  supreme  court  of 
Indiana,  and  thereupon  said  judgment  was  affirmed  by  said  supreme  court 
(Bundy,  receiver,  etc.,  o.  Town  of  Monticello,  84  Ind.  119),  and  said  town  re- 
covered the  sum  of  $6,988.43. 

9.  That  the  said  town  instituted  a  proceeding  upon  the  bond  so  given  by 
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the  said  Wilson  to  the  said  town  to  secure  the  money  which  he  might  realize 
from  the  sale  of  said  bonds,  and  in  a  court  of  competent  jurisdiction  recovered 
judgment  against  the  sureties  and  the  said  Wilson  on  the  said  bond  for  the 
full  amount  of  the  proceeds  arising  from  the  sale  of  said  bonds,  and  from 
which  judgment  an  appeal  was  taken  to  the  supreme  court  of  Indiana  and  re- 
ported in  85  Indiana  Reports,  at  page  10,  and  which  said  judgment  was  re- 
versed and  remanded  by  said  supreme  court  for  another  trial,  and  afterwards 
the  said  suit  was  dismissed  by  the  said  town,  and  that  the  said  town  has  re- 
ceived nothing  on  account  of  said  bond. 

10.  That  at  the  time  of  the  issuing  of  the  bonds  in  suit  there  was  in  the 
town  treasury  $3,047.85,  and  no  more,  received  under  the  taxing  act  of  the 
legislature  of  Indiana  under  which  the  bonds  were  issued  as  a  special  fund 
for  the  payment  of  the  $20,000  ten  per  cent,  bonds  then  outstanding,  and  that 
under  the  laws  of  the  state  of  Indiana  a  sum  sufficient  to  pay  said  bonds 
could  not  have  been  raised  before  maturity  of  the  same  on  the  amount  of 
taxable  property  in  said  town. 

11.  That  the  plaintiff  is  a  resident  of  Newton,  in  the  state  of  Massachusetts, 
and  that  he  bought  the  bonds  in  suit  in  open  market,  in  the  city  of  Boston, 
as  an  investment,  and  paid  therefor  a  valuable  consideration,  without  any 
notice  of  any  irregularity  as  to  their  issue  or  any  claim  to  that  effect. 

And  the  court  further  finds  that  the  principal  of  the  bonds  sued  on  is 
wholly  unpaid,  and  that  the  interest  upon  the  same  accrued  is  wholly  unpaid 
from  the  twentieth  day  of  May,  1880. 

And  the  court  further  finds  as  a  conclusion  of  law  upon  the  foregoing  facts 
for  the  defendant. 

And  the  plaintiff,  Abner  L.  Merrill,  objects  and  excepts  to  the  conclusion 
of  law  so  stated  by  the  court  upon  said  findings. 

And  thereupon  the  above  and  foregoing  bill  of  exceptions  is  now  made  and 
tendered  by  the  plaintiff,  and  which,  being  examined,  is  now  approved  by 
the  court,  and  the  same  is  ordered  to  be  made  a  part  of  the  record,  and  is 
now  signed  by  the  judge  of  said  court  this  twenty-sixth  day  of  April,  1887. 

Wm.  a.  Woods,  U.  S.  Judge. 

And  upon  which  findings  the  court  finds  for  said  defendants. 

Judgment. 

It  is  therefore  ordered  and  adjudged  that  the  plaintiff  take  nothing  by  his 
said  action,  and  that  the  defendant  do  recover  of  and  from  the  plaintiff  his 

costs  herein  laid  out  and  expended,  taxed  at  $ ;  to  which  said  judgment, 

upon  said  finding  of  facts,  the  said  plaintiff  doth  now  object  and  except,  and 
doth  now  pray  the  court  that  a  writ  of  error  be  granted  therefrom  to  the  su- 
preme court  of  the  United  States.  The  premises  considered,  the  court  doth 
now  grant  such  writ  of  error,  and  doth  now  fix  the  bond  of  said  plaintiff  in  ^ 
the  sum  of  one  thousand  dollars,  with  good  and  suflficient  sureties,  to  be  ap- 
proved by  the  clerk  of  this  court ;  and  the  said  plaintiff  doth  now  present  his 
bill  of  exceptions,  preserving  the  special  findings  of  fact  and  the  conclusions 
of  law  thereon  of  this  court,  which  is  in  the  words  following,  to  wit: 

Bill  of  Exceptions  by  Plaintiff. 

Be  it  remembered  that  the  following  stipulation  was  made  and  signed  by 
the  respective  parties  to  this  action  and  filed  in  the  office  of  the  clerk  of  said 
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court  on  the  twenty-seventh  day  of  May,  1886,  in  open  court,  to  wit: 

The  plaintiff  and  defendant  do  now,  in  open  court,  waive  a  trial  |of  the 
issues  herein  by  a  jury  and  submit  the  same  for  trial  to  the  court. 

D.  TuRPiE  AND  W.  E.  Uhl, 

Attorneys  for  Defendant. 
Harris  &  Calkins,  and 
EoACHE  &  Lamme, 

Attorneys  for  Plaintiff.    , 

Be  it  further  remembered  that  on  the  twenty-sixth  day  of  April,  1887,  said 
cause,  being  at  issue,  is  now  submitted  to  the  court  for  trial,  and  the  plaintiff 
requested  the  court  to  find  specially  all  the  facts  in  said  cause  and  state  the 
conclusions  of  law  thereon ;  and  the  court  doth  now  find  all  of  the  facts  in 
said  cause  and  states  its  conclusions  of  law  thereon  as  follows : 

Upon  request  of  the  plaintiff  in  the  above  entitled  cause  the  court  makes  a 
special  finding  of  the  facts  as  follows : 

[Here  the  special  finding  above  set  forth  is  again  set  out  in  full.] 

And  the  court  finds,  as  a  conclusion  of  law  upon  the  foregoing  facts,  for  the 
defendant;  and  the  plaintiff,  Abner  L.  Merrill,  objects  and  excepts  to  the 
conclusions  ol  law  so  stated  by  the  court  upon  said  findings. 

And  thereupon  the  above  and  foregoing  bill  of  exceptions  is  now  made  and 
tendered  by  the  plaintiff,  and  which,  being  examined,  is  now  approved  by 
the  court,  and  the  same  is  ordered  to  be  made  a  part  of  the  record,  and  is 
now  signed  by  the  judge  of  said  court  this  twenty-sixth  day  of  April,  1887. 

And  the  same  is  now  examined,  approved  and  signed  in  open  court,  and 
the  same  is  made  a  part  of  the  record  in  this  cause. 

Stipulation. 

Under  the  statute  of  Indiana  a  separate  paragraph  of  complaint  is  required 
on  each  bond  and  coupon  sued  on.  The  foregoing  record  contains  ten  (10) 
paragraphs  of  the  complaint,  in  each  of  which  the  bonds  and  coupons  are 
copied  and  referred  to  as  exhibits  to  such  paragraphs.  The  whole  number  of 
bonds  sued  on  is  one  hundred  and  forty-three  (143).  It  is  stipulated  and 
agreed  that  each  of  the  paragraphs  of  the  original  complaint,  containing  in 
all  one  hundred  and  forty-three  paragraphs,  is,  with  respect  to  their  contents 
and  the  exhibit,  copies  of  bonds  and  coupons  therein  referred — identical  and 
the  same  with  those  set  out  in  the  ten  paragraphs  contained  in  the  foregoing 
record,  with  the  exception  of  date  of  maturity  of  coupons  and  the  numbers. 
It  is  therefore  stipulated  and  agreed  that  the  foregoing  is  a  complete  record 
of  the  cause  herein  as  to  the  said  paragraphs  and  exhibits. 

Harris  &  Calkins, 

Att'ys  for  Pl'ft  in  Error. 

D.   TURPIE, 

W.  E.  Uhl,  Def't's  Att'ys. 
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Appeal  Bond. 
(Copy.) 

SUPEEMB  COTTET  OP  THE  UNITED  StATBS. 

Abner  L.  Mekhill        1 

V.  \'So.  7,260. 

The  Town  of  Monticello.J 

Know  all  men  by  these  presents,  That  we,  Abner  L.  Merrill,  as  principal, 
and  George  L.  Ilsley,  of  Exeter,  in  the  state  and  district  of  New  Hampshire, 
and  Henry  R.  Merrill,  of  Boston,  in  the  state  and  district  of  Massachusetts, 
as  sureties,  are  held  and  firmly  bound  unto  the  above-named  town  of  Monti- 
cello  in  the  sum  of  one  thousand  dollars  ($1,000) ,  to  be  paid  to  said  town  of 
Monticello ;  to  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
jointly  and  severally,  and  our  and  each  of  our  heirs,  executors  and  adminis- 
trators, jointly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  twenty-flrst  day  of  June,  1887. 

Whereas,  the  above-named  Abner  L.  Merrill  hath  prosecuted  a  writ  of  error 
to  the  supreme  court  of  the  United  States  to  reverse  the  judgment  rendered 
in  the  above  entitled  suit  by  the  circuit  court  of  the  United  States  for  the 
district  of  Indiana :  Now,  therefore,  the  condition  of  this  obligation  is  that 
if  the  above-named  Abner  L.  Merrill  shall  prosecute  his  said  writ  of  error  to 
effect  and  answer  all  costs  and  damages  that  may  be  adjudged  or  awarded 
against  him  if  he  shall  fail  to  make  good  his  plea,  then  this  obligation  to  be 
void,  otherwise  in  full  force.  Abner  L.  Merrill,      [seal.] 

Geo.  L.  Ilsley.  [seal.] 

Henry  E.  Merrill,     [seal.] 

Sealed  and  delivered  in  the  presence  of^- 
John  G.  Stetson. 

Boston,  Mass.,  June  21,  1887. 

I,  Le  Baron  B.  Colt,  judge  of  the  circuit  court  of  the  United  States  for  the 
first  circuit,  within  which  the  district  of  Massachusetts  is,  after  due  inquiry, 
approve  the  above  sureties  as  sufficient.  Le  Baron  B.  Colt, 

U.  S.  Circuit  Judge. 

Approved  this  June  23,  '87.  W.  A.  Woods. 

I,  George  L.  Ilsley,  of  Exeter,  in  the  state  of  New  Hampshire,  on  oath  de- 
pose and  say  that  I  own  unincumbered  real  estate  in  Chelsea,  Mass.,  worth 
ten  thousand  dollars  ($10,000)  above  all  encumbrance.  I  have  personal  prop- 
erty worth  five  thousand  dollars  ($5,000) ,  and  I  am  worth  fifteen  thousand 
dollars  ($15,000)  above  all  debts  and  liabilities.  Geo.  L.  Ilsley. 

I,  Henry  R.  Merrill,  of  Boston,  in  the  state  of  Massachusetts,  on  oath  de- 
pose and  say  that  I  own  unincumbered  real  estate  in  said  Boston  and  Brook- 
line  worth  ten  thousand  dollars  ($10,000).  I  have  personal  property  worth 
one  thousand  dollars  ($1,000),  and  I  am  worth  ten  thousand  dollars  ($10,000) 
above  all  debts  and  liabilities.  Hbney  E.  Merrill. 

United  States  of  America,     "1      . 
Massachusetts  District,  J      ' 

June  22,  1887, 
Subscribed  and  sworn  to  before  me.  John  G.  Stetson, 

Commissioner  U.  S.  C.  C,  Mass.  Dist. 
[Indorsed:]     No. —  Abner  L.  Merrill  ».  Town  of  Monticello. 
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Clerk's  Certificate. 

United  States  of  America,  \      . 
DiSTEiOT  OF  Indiana,      J 

I,  Noble  C.  Butler,  clerk  of  the  circuit  court  of  the  United  States  for  said 
district,  do  hereby  certify  that  the  above  and  foregoing  is  a  full,  true  and 
complete  transcript  of  the  record  of  the  cause  of  Abner  L.  Merrill  v.  The 
Town  of  Monticello,  No.  7,260,  as  fully  as  the  same  appears  of  record  and  re- 
mains on  file  in  my  office. 
[Seal  circuit  court  of  Witness  my  hand  and  the  seal  of  said  court  at  In- 

the    United    States,      dianapolis,  in  said  district,  this  twenty-ninth  day 

District  of  Indiana.]      of  July,  1887.  Noble  0.  Butler,  Clerk. 

Indorsed  on  cover:    Indiana  C.  C.  U.  S.    No.  125.     Abner  L.   Merrill, 
plaintiff  in  error,  v.  The  town  of  Monticello.     Filed  September  29,  1887. 
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ABROGATED  STATUTE, 

right  to  compel  collection  of  taxes  under,  466. 

ABUSE  OF  DISCRETION, 

in  refusing  to  issue  writ  of  mandamus,  447. 
See  Discretion. 

ACCEPTANCE  OF  WARRANT, 

when  amounts  to  payment,  426. 

ACCIDENT, 

effect  of  where  seal  is  omitted  from  bond,  240. 

ACKNOWLEDGMENT, 

effect  on  statute  of  limitations,  517. 

how  unaccepted  affects  statute  of  limitations,  524. 

ACQUIESCENCE, 

ratification  implied  from,  24. 
where  amounts  to  ratification,  333. 
creation  of  estoppel  by,  488. 

ACTIONS, 

See  Statute  op  Limitations. 

ADDITIONAL  BONDS, 
when  void,  303. 

ADJOINING  COUNTIES, 

bonds  to  build  bridges  between,  388. 

ADMINISTRATION  OF  JUSTICE, 
levying  tax  for,  134. 

AFFIDAVIT, 

as  condition  precedent  to  issuing  bonds,  200. 
to  petition  for  railway  aid,  204. 

(631) 
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iBeferences  are  to  Sections.'] 
AGENTS, 

municipal  corporations  as,  7. 

power  of  municipal  corporations  to  appoint,  11. 

contracts  with  municipal,  21. 

ratifying  unauthorized  acts  of,  24. 

exceeding  power  or  authority,  110. 

authority  of  public  agent,  238. 

ratifying  acts  or  omissions  of,  333. 

duty  to  principal,  384. 

when  principal  bound  by  false  representations  of,  429. 

AID  TO  RAILROADS, 

conditions  precedent  to,  194. 
See  Municipal  Aid  Bonds  ;   Railway  Aid  ;   Railway  Aid  Bonds  ;  Subscrip- 
tions TO  Railways. 

ALLOWANCE  OF  APPEAL, 
precedent  for,  p.  619. 

ALTERATION  OF  NUMBER, 
does  not  affect  bond,  241. 

AMENDED  ANSWER, 
form  for,  p.  608. 

AMENDED  REPLY, 

precedent  for,  p.  614 

AMOUNT  IN  BONDS, 

as  a  requisite  to  the  bond,  242. 

effect  on  negotiability,  255. 

voting  amount  in  excess  of  authority  to  issue,  197. 

which  tax  assessment  determines,  389. 

AMOUNT  OF  INDEBTEDNESS, 

mandamus  to  compel  officers  to  report  amount  of,  452. 

AMOUNT,  TIME  OF  PAYMENT  AND  SALE  OF  BONDS, 
limitations  upon  the  amount  of  bonds  voted,  227 
illustrations  of  the  subject,  228. 

limitations  upon  the  power  of  the  sale  of  bonds  in  aid  of  railroads,  229. 
limitations  upon  the  time  and  manner  of  payment  of  railway  aid  bonds, 

230. 
illustrations  of  time  of  payment  of  bonds,  231 . 
consolidation  or  extinction  of  corporations,  232. 

See  Amount  in  Bonds  ;  Payment  of  Bonds  ;  Sale  op  Bonds. 

ANNEXATION  OF  CITIES, 

effect  on  limit  of  indebtedness,  78. 

See  Consolidation  op  Corpokations  ;  Boundary  Lines. 

ANNEXATION  TO  CITY, 

assuming  part  of  debt,  78,  n. 
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[^References  are  to  Bectiona.'] 
ANNUAL  PAYMENTS, 

not  present  indebtedness,  82. 
debt  created  by,  82. 

ANNUAL  TAX, 

waiver  of  to  apply  on  indebtedness,  125. 
to  pay  interest  on  bonds,  245. 
collecting  to  pay  interest  on  bonds,  313. 

ANNUAL  TAX  LEVY, 

current  expenses  exceeding,  85. 

ANSWER, 

form  for,  p.  606. 

ANTECEDENT  DEBT, 

paying  by  bonds,  bona  fide  holder,  399,  n. 

ANTEDATED  BONDS, 

recovering  money  paid  for,  494. 

ANTEDATING  BONDS, 
effect  of,  238. 
partakes  of  nature  of  forgery,  238. 

ANTICIPATION  OP  REVENUES, 
indebtedness  incurred  in,  69. 
by  issuing  warrants,  355. 

APPEAL  BOND, 

form  for,  p.  628. 

APPLICATION  FOR  ELECTION, 
form  for,  p.  571. 

APPRAISEMENT  LAWS, 

power  to  waive  in  municipal  bonds,  393. 

APPROPRIATION, 

for  current  expenses,  85. 

ASSENT  OF  TAX-PAYERS, 

See  Elbction  and  Assent  op  Tax-payeks  and  Voters. 

ASSENT  OF  TAX-PAYERS  OR  VOTERS, 

See  Election  and  Assent  of  Tax-payees  and  Voters. 

ASSENT  OF  VOTERS, 

See  Election  and  Assent  op  Tax-payers  and  Voters. 

ASSESSMENT, 

effect  of  failure  to  make  in  time,  319. 
which  one  determines  amount  of  bonds,  389. 
See  Local  Assessments. 


634  INDEX. 

[Beferences  are  to  Sections.'] 
ASSIGNEE, 

of  bonds  issued  for  labor,  496. 

ATTORNEY, 

contract  with  to  sell  bonds,  307. 

ATTORNEYS'  FEES, 

as  current  expenses,  75. 

how  contract  for  affected  by  limit  of  indebtedness,  75. 

borrowing  money  to  pay,  101. 

AUDITOR  OF  STATE, 

duty  as  to  registering  bonds,  281. 

AUTHORITY  TO  ISSUE  BONDS, 
absolutely  necessary,  372. 
rule  where  there  is  none,  409. 

See  General  Power  to  Issue  Bonds. 

B 

BAD  FAITH, 

as  affecting  title  to  bonds,  405. 

BALLOT  AT  RAILWAY  AID  ELECTION, 
effect  of  irregularity  in  form  of,  208. 

BEARER, 

making  bonds  payable  to,  243. 

effect  where  bonds  payable  to,  246,  253. 

negotiability  of  bonds  payable  to,  253. 

BEET  SUGAR  MANUFACTORY, 

not  a  work  of  internal  improvement,  177. 

BILL  OF  EXCEPTIONS, 
precedent  for,  p.  626. 

BILL  OF  EXCHANGE, 

coupons  in  form  of,  340. 

BLANKS  IN  BONDS, 

effect  of  in  bonds,  242. 

as  to  payee,  246. 

negotiability  where  payee  is  blank,  252. 

BOARD  OF  SUPERVISORS, 

mandamus  to  compel  them  to  collect  taxes,  446. 

See  County  Oommissionees  ;  Public  Officers. 

BOARDING-HOUSE  FOR  NORMAL  SCHOOL, 
as  a  work  of  internal  improvement,  184. 
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BONA  FIDE  HOLDER, 

what  necessary  to  constitute,  213. 
not  affected  by  alteration  or  erasure  in  bond,  241. 
when  recitals  in  bonds  conclusive  in  favor  of,  257. 
where  bonds  are  registered,  281. 
county  estopped  as  against,  281. 
of  antedated  bonds,  283. 

when  not  affected  by  fraud  in  issuing  bonds,  318. 
rights  in  refunding  bonds,  311,  n. 
notice  to  by  overdue  coupons,  349. 
rights  as  against  tax-payers,  335. 
of  municipal  warrants,  357,  358. 
defenses  against,  372. 
presumption  in  favor  of,  372. 
policy  of  federal  courts  to  protect,  373. 
resolving  doubts  in  favor  of,  396. 
who  are,  399. 
definition  of,  399. 
presumption  that  holder  is,  399. 
rights  of  parties  who  sell  from,  399. 
consideration  necessary  to  make  one  a,  399. 
what  he  may  presume,  400. 
how  negligence  affects  rights  of,  402. 
doctrine  of  notice  to  of  defects,  403. 
how  title  of  defeated,  405. 
of  stolen  bonds,  406. 
illustrative  cases  of,  408. 
when  bonds  void  as  against,  409. 
when  there  can  be  none  of  void  bonds,  409. 
when  none  of  overissue  of  bonds,  419. 
how  rights  of  affected  by  fraud  in  issuing  bonds,  422. 
how  lis  pendens  affects,  424. 
right  to  enforce  coupons,  510. 
when  has  burden  of  proof,  536. 
See  Eights  of  Bona  Fide  Holders  ;  Puechasek  of  Bonds  ;  Holder  of  Bonds. 

BONA  FIDE  PUECHASEE, 

See  Bona  Fidb  Holder  ;  Pubchasbr  of  Bonds  ;  Holder  of  Bonds. 

BONDED  INDEBTEDNESS, 

not  distinguished  from  indebtedness,  72. 
limitation  upon  power  of  taxation  to  pay,  122. 
scaling  down,  320. 
when  attaches  to  realty,  386. 
limitation  upon  power  to  levy  taxes  to  pay,  464. 
See  Debts  ;  Indebtedness. 
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[Beferences  are  to  Sections.'] 
BONDHOLDER, 

when  burden  of  proof  is  on,  200. 

remedies  and  proceedings  of  in  the  federal  courts,  457. 

enforcing  collection  of  taxes  to  pay  judgment  in  federal  court,  465. 

mandamus  to  determine  equities  between,  467. 
See  Bona  Fide  Holder  ;   Purchaser  of  Bonds  ;   Holder  op  Bonds  ;   Rights 

OF  Bona  Fide  Holder. 
BONDS, 

power  of  municipality  to  guaranty,  26. 

effect  of  subsequent  legislation,  27. 

mandamus  to  compel  issue  of  to  pay  debts,  30. 

refunding,  36. 

validity  of  those  in  excess  of  debt  limit,  39. 

effect  of  recitals  in,  39. 

debt  created  by  refunding,  54,  n. 

ascertaining  value  of  property  before  issuing,  60. 

interest  coupons  as  apart  of  municipal  indebtedness,  61. 

limitation  upon  power  to  issue  for  public  improvements,  62. 

issued  to  buy  water-works,  indebtedness  created,  62. 

limitation  on  power  of  new  county  to  issue,  84. 

effect  of  recitals  in,  84. 

what  purchaser  of  must  take  notice  of,  86. 

purchaser  must  not  rely  on  recitals  in,  86. 

statute  restricting  payment  of,  validity,  87. 

issuing  to  construct  sewers,  98. 

mandamus  to  compel  issue  of,  98. 

implied  power  to  issue,  99. 

power  to  issue  to  build  court-house,  105. 

effect  of  mere  irregularity  in  issue  of,  106. 

implied  power  to  issue,  107. 

issuing  to  take  place  of  warrants,  108. 

issuing  after  election  by  people,  110. 

effect  of  failure  to  levy  taxes  where  they  are  issued,  124. 

general  conditions  preceding  issue  of,  192. 

elections  as  condition  precedent  to  issue  of,  196. 

voting  to  one  and  issuing  to  another  company,  199. 

signature  to  bonds,  235. 

relation  between  and  coupons,  350. 

statutory  authority  essential  to  validity  of,  409. 

when  mandamus  proper  remedy  to  compel  issue  of,  447. 

liability  on  those  issued  for  labor,  496. 

when  judgment  on  conclusive,  509. 

when  need  not  be  presented  before  suit,  514. 

recovery  upon  lost  bonds,  516. 

doctrine  of  supreme  court  of  United  States  as  to  limitations  upon,  521. 
See  Street  Improvement  Bonds  ;  School  House  Bonds  ;  Purposes  fob  Which 
Bonds  May  Be  Issued  ;  Registration  op  Bonds  ;  Guaranty  of  Bonds  ; 
Sale  op  Bonds  ;  General  Power  to  Issue  Bonds  ;  Municipal  Bonds  ; 
Negotiability  of  Bonds  ;  Conditions  and  Limitations  upon  the  Power 
to  Issue  Bonds  ;  Payment  op  Bonds. 
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BONDS  FOR  PRIVATE  PURPOSES, 

bonds  in  aid  of  private  business  enterprises,  185. 

the  doctrine  in  Massaciiusetts,  186. 

the  Boston  fire  bonds,  186. 

the  doctrine  in  Maine,  187. 

in  aid  of  manufacturing  enterprises,  188. 

township  aid  bonds,  189. 

bonds  for  relief  purposes,  190. 

public  aid  for  sectarian  schools  and  colleges,  191. 

See  Municipal  Aid  Bonds  ;  Railway  Aid  Bonds. 

BONDS  ISSUED  FOR  LABOR, 
right  of  assignee  of,  496. 

BONUS, 

power  to  give  to  private  enterprise,  189. 

BORROWING   MONEY, 

power  of  congress  in  reference  to,  261. 
by  discounting  warrants,  364. 

See  Gbnbral  Powbk  to  Bohrow  Money. 

BOUNDARY  LINES, 

how  change  of  affects  bonds,  386. 

how  change  of  affects  corporate  indebtedness,  416. 

BRIDGE  COMPANY, 

authority  to  subscribe  for  stock  in,  213. 

BRIDGES, 

duty  of  government  to  build,  150. 

constructed  for  the  public,  164. 

as  an  internal  improvement,  173. 

validity  of  bonds  issued  to  build  between  adjoining  counties,  383. 

BURDEN  OF  PROOF, 

when  on  bondholder,  200. 

as  to  title  to  bonds,  465. 

when  rests  on  bona  fide  holder,  536. 

as  to  fraud,  536. 

in  action  on  bonds,  536. 

See  Evidence. 

c 

CANALS, 

duty  of  government  to  build,  150. 
constructed  for  public  use,  164. 

CANCELLATION  OF  WARRANTS, 
after  payment,  367. 
liability  of  treasurer  for  failure  to  perform,  868. 
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CAPITAL  STOCK, 

tender  of  to  municipality,  145. 

municipality  subscribing  for,  146. 

donating  bonds  in  place  of  subscriptions  to,  146. 

CASH  ON  HAND, 

considering  in  estimating  indebtedness,  61,  n. 

CAUSE  OF  ACTION, 

effect  of  concealment  of,  527. 

CENTENNIAL  EXPOSITION, 
a  public  purpose,  191. 

CERTAIN  AMOUNT, 

bonds  must  be  for,  255. 

CERTIFICATE  OF  REGISTRATION, 
effect  of  on  bonds,  280. 
when  deemed  conclusive,  281. 
does  not  cover  matters  of  law,  282. 
when  does  not  constitute  an  estoppel,  283. 
mandamus  to  secure,  308. 
form  of,  p.  571. 

See  Registration  op  Bonds  ;  Registration  op  Warrants. 

CERTIFICATES, 

purchaser  taking  at  his  peril,  398. 

CERTIFICATES  OF  INDEBTEDNESS, 
power  to  reissue  after  payment,  366. 
valid  defense  to,  533. 

See  Municipal  Warrants;  Evidences  op  Indebtedness. 

CHANGE  OF  BOUNDARIES, 

effect  of  on  corporate  indebtedness,  416. 

See  Boundary  Lines. 

CHANGE  OF  JUDICIAL  CONSTRUCTION, 

See  Construction  op  Municipal  Securities. 

CHANGE  OF  REMEDY, 

effect  of,  87,  n. 
See  Remedies  by  Injunction  ;  Remedies  by  Mandamus  ;  Remedies  in  Equity. 

CHANGE  OF  ROUTE, 

effect  on  municipal  aid  bonds,  217. 
effect  on  right  to  receive  aid  bonds,  222. 

CHARTER, 

corporate  powers  conferred  by,  8. 
effect  of  contract  prohibited  by,  22. 
rights  of  creditors  where  it  is  annulled,  34. 
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CHARTER— ConMTiKed. 

limitations  of  Indebtedness  contained  In,  83. 
municipality  limited  by  grant  of  powers  in,  117. 
validity  of  bonds  Issued  after  repeal  of,  423. 

CHARTER  OF  CITY, 

how  limitation  in  affects  refunding  bonds,  299. 

CHECKS, 

issued  by  city,  validity,  111. 

CHOICE  OF  MEANS, 

discretion  given  to  municipalities,  14. 

-CHOICE  OF  METHODS, 

■when  municipality  has,  13. 

CITATION, 

forms  for,  p.  599. 

CITIES, 

authorities  to  aid  railways,  138. 

See  Municipal  Corporation. 

CITY  CHARTER, 

validity  of  bonds  issued  after  repeal  of,  423. 
See  Chaktbb. 

CITY  CLERK, 

as  officer  to  sign  bonds,  341. 

CITY  COUNCIL, 

power  to  reissue  warrants  after  payment,  366. 

CITY  TREASURER, 

effect  of  warrant  on,  69. 

power  to  Indorse  municipal  obligations,  111. 

CITY  WARRANTS, 
nature  of,  111. 

See  Municipal  Warrants;  Warrant. 

CLAIMS, 

mandamus  to  compel  payment  of,  470. 

rights  of  assignee  of,  470. 

when  presentation  necessary  before  suit,  514. 

CLERK'S  CERTIFICATE  TO  RECORD, 
form  for,  p.  629. 

COIN, 

effect  of  contract  to  pay,  265. 

when  judgment  may  be  rendered  for,  265. 

See  Gold;  Medium  op  Payment. 
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COLLATERAL  ATTACK, 

on  notice  of  railroad  election,  208,  n. 
on  corporate  existence,  232. 
on  corporate  organization,  416. 
on  judgment,  451,  n. 

COLLATERAL  SECURITY, 

rights  of  holder  of  bonds  for,  399. 

COLLECTION  OF  TAXES, 

anticipating  by  issuing  municipal  warrants,  358. 
when  municipal  officer  estopped  to  question,  391. 
bondholder  enforcing,  465. 
right  to  compel  under  abrogated  statute,  466. 
See  Anticipation  OF  Revenues ;  Taxes;  Tax  Levy;  Taxation. 

COMMERCE, 

duty  of  government  to  provide  facilities  for,  150. 
duty  of  government  to  aid  and  encourage,  154. 

COMMERCIAL  PAPER, 

municipal  bonds  as,  4. 
power  to  issue,  103,  117. 
power  to  make  and  utter,  105. 
statute  conferring  power  to  issue,  106. 
implied  power  to  issue,  117. 

municipal  bonds  possessing  qualities  and  incidents  of,  251. 
coupons  to  bonds  possessing  qualities  of,  251. 
when  municipal  bonds  are  not,  257. 
treating  coupons  as,  348. 
interest  coupons  subject  to  rules  of,  351. 
warrants  and  orders  in  form  of,  356. 
municipal  warrants  as,  357. 
bonds  standing  on  same  ground  as,  398. 
right  of  party  who  acquires  before  maturity,  402. 
rule  where  there  is  no  authority  to  issue,  409. 
coupons  possessing  attributes  of,  521. 
See  Bonds  ;  Municipal  Aid  Bonds  ;  Municipal  Warrants  ;  Warrants. 

COMMERCIAL  SECURITIES, 

no  power  to  issue  in  aid  of  railway,  170. 

COMMISSION, 

can  not  be  allowed  to  purchaser  of  bonds,  289. 

COMMITTEES, 

power  of  municipal  corporations  to  appoint,  11. 

COMMON  LAW, 

effect  on  negotiability  of  bonds,  250. 
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COMPENSATION, 

for  sale  of  bonds,  292. 

COMPENSATION  OF  PUBLIC  OFFICEES, 
power  to  levy  tax  for,  134. 

COMPLAINT, 

form  for,  p.  600. 

COMPLETION  AND  LOCATION  OF  RAILROAD, 

what"  is  substantial  compliance  of,  220. 

See  Location  and  Completion  of  Railroads. 

COMPROMISE  JUDGMENT, 

when  not  a  valid  defense  to  an  action  upon  bonds,  512. 

COMPROMISE  OF  BONDS, 
power  to  make,  314. 
school  district  bonds,  315. 
warrants,  315. 

accepting  funding  bonds  on,  315. 

when  municipality  not  bound  by  contents  of  letter,  316. 
effect  of  failure  to  publish  ordinance,  317. 

COMPROMISES, 

power  of  county  board  to  make,  25. 
power  of  municipalities  to  make,  25. 

COMPULSORY  OBLIGATION, 

nature  of  debt  created  by,  71. 
must  be  for  a  public  purpose,  137. 

CONCEALMENT  OF  CAUSE  OF  ACTION, 
effect  on  statute  of  limitations,  527. 

CONCEALMENT  OF  FRAUD, 

effect  on  statute  of  limitations,  531. 

CONDITIONAL  PAYMENT, 

effect  on  negotiability  of  bonds,  256. 

CONDITIONS, 

municipal  authorities  following  on  issuing  bonds,  199. 

effect  where  part  good  and  part  bad,  392. 

when  recitals  that  they  have  been  performed  is  conclusive,  428. 

CONDITIONS    AND    LIMITATIONS   UPON  THE    POWER    TO   ISSUE 
BONDS, 
general  conditions  preceding  the  issue  of  bonds,  192. 
when  power  to  determine  issue  can  not  be  delegated,  193. 
who  determines  when  conditions  are  fulfilled,  193. 
how  conditions  precedent  are  construed,  194. 
MuN.  Sb. — 41 
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CONDITIONS    AND    LIMITATIONS    UPON    THE    POWER   TO   ISSUE 
BONDS— Continued, 
waiver  of  conditions,  195. 

elections  and  assent  of  tax-payers  and  voters,  196-205, 
sufficiency  and  regularity  of  elections,  206-212. 
notice,  213-214. 

as  to  the  location  and  completion  of  railroads,  215-226. 
as  to  the  amount,  time  of  payment  and  sale  of  bonds,  227-232. 
See  Elections  and  Assent  of  Tax-Payers    and  Voters  ;   Sufficiency  and 
Regularity  op  Elections;  Location  and   Completion  op   Railroads; 
Amount  op  Bonds;  Time  of  Payment  and  Sale  of  Bonds. 

CONDITIONS  PRECEDENT, 

election  as  to  issue  of  bonds,  196. 

showing  performance  of  in  mandamus  suit,  203. 

CONDITIONS  PRECEDENT  TO  ISSUE  OF  BONDS, 
affidavit  as  to  voters  is,  200. 

CONDITIONS  PRECEDENT  TO  RAILWAY  AID, 
location  of  line,  216. 

CONGRESS. 

limiting  indebtedness  in  the  territories,  79,  80. 
general  powers  of,  259. 

CONSIDERATION, 

in  compromise  of  disputed  claims  or  debts,  25. 

for  sale  of  bonds,  399. 

necessary  to  make  one  a  bona  fide  holder.  399. 

presumption  that  bona  fide  holder  paid,  400. 

want  of  as  defense  to  warrants,  426. 

estoppel  by  retention  of,  438. 

recovering  money  on  failure  of,  494. 

pleading  facts  showing  failure  of,  500. 

want  of  as  a  defense  to  municipal  warrants,  504. 

CONSOLIDATED  COMPANY, 

right  to  municipal  aid  bonds,  217. 

CONSOLIDATED  CORPORATION, 
aid  bonds  passing  to,  232. 

CONSOLIDATED  RAILWAY  COMPANY, 

power  of  county  commissioners  to  subscribe  to  stock  of,  143. 

CONSOLIDATION  OF  CORPORATIONS, 
effect  on  aid  bonds,  232. 

CONSOLIDATION  OF  MUNICIPALITIES, 
effect  of,  32. 

See  Boundary  Lines. 
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CONSOLIDATION  OP  RAILROADS, 
how  affects  subscription  to,  387. 

CONSPIRACY, 

to  prevent  service  of  process,  531. 

CONSTITUTION, 

prospective  in  its  operation,  36. 

limiting  legislative  power  in  matter  of  taxation,  118,  n. 

imposing  limitations  upon  taxing  power,  119. 

power  to  pay  debts  created  in  violation  of,  126. 

courts  no  power  to  change,  149. 

substantial  compliance  with  in  granting  railway  aid,  209. 

limiting  amount  of  bonds,  effect,  227. 

conferring  powers  on  congress,  259. 

limiting  power  of  the  states,  260. 

following  state  construction  of,  377. 

adopting  construction  of  by  state  courts,  377. 

purchasers  of  bonds  bound  by,  415. 

CONSTITUTIONAL  LAW, 

special  and  local  legislation,  17. 

impairing  municipal  contract,  27. 

validity  of  curative  statutes,  31. 

statute  must  be  clearly  repugnant  to  constitution,  165. 

validity  of  legal  tender  act,  263. 

CONSTITUTIONAL  LIMIT  OF  INDEBTEDNESS, 
purchaser  of  bonds  bound  to  take  notice  of,  415. 
when  court  of  equity  has  no  power  to  scale  down  bonds  in  excess  of, 

484. 
injunction  to  prevent  creation  of  debt  in  excess  of,  574. 
what  essential  in  pleading,  502. 

CONSTITUTIONAL  LIMITATIONS  UPON  THE  POWER  TO  INCUR  IN- 
DEBTEDNESS, 
general  constitutional  provisions,  35. 

general  nature  and  construction  governing  constitutional  provisions,  36. 
construed  by  supreme  court  of  the  United  States,  37. 
the  Illinois  constitution,  38. 
the  Nebraska  constitution,  39. 
the  Colorado  constitution,  40. 
the  California  constitution,  41. 
the  Colorado  constitution,  42. 
the  Indiana  constitution,  43. 
the  Iowa  constitution,  44. 
the  Kentucky  constitution,  45. 
the  Missouri  constitution,  46. 
the  Nebraska  constitution,  47. 
the  New  York  constitution,  48. 
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CONSTITUTIONAL  LIMITATIONS  UPON  THE  POWER  TO  INCUR  IN- 

DEBTEDNESS—  Continued. 

the  Pennsylvania  constitution,  49. 

the  South  Carolina  constitution,  50. 

the  Texas  constitution,  51. 

limitation  by  providing  for  interest,  52. 

limitation  by  providing  for  sinking  fund,  52. 

the  West  Virginia  constitution,  53. 

the  Montana  constitution,  54. 

the  Wyoming  constitution,  54. 

the  Wisconsin  constitution,  54. 

rule  where  debt  payable  out  of  special  fund,  54. 

the  Washington  constitution,  55. 

term  "indebtedness''  defined,  56. 

as  to  the  time  when  the  debt  is  incurred,  57. 

what  is  essential  to  the  creation  of  debt,  58. 

implied  power  to  incur  indebtedness,  59. 

manner  of  ascertaining  the  value  of  taxable  property  as  basis  of  in- 
debtedness, 60. 

ascertaining  the  amount  of  indebtedness,  61. 

limitations  upon  power  to  issue  bonds  for  public  improvements,  62. 

illustrative  cases  of  indebtedness,  62. 

limitation  of  indebtedness  for  water  and  light  by  paying  in  yearly  in- 
stallments, 63. 

limitation  of  indebtedness  as  to  street  improvement  bonds  or  certifi- 
cates, 64. 

as  to  free  gravel  road   bonds,  65. 

upon  the  power  to  issue  bonds  to  build  school-house,  66. 

indebtedness  on  contracts  extending  into  the  future,  67. 

indebtedness  created  for  current  expenses,  68. 

power  to  incur  indebtedness  in  anticipation  of  revenues,  69. 

when  warrants  are  within,  69. 

when  salary  of  an  oflBcer  an  indebtedness  within,  70. 

compulsory  or  imposed  obligations,  71. 

prohibitory  indebtedness  construed,  72. 

liability  in  tort  for  indebtedness  in  excess  of,  73. 

when  limitation  of  indebtedness  no  defense  to  actions  in  tort,  74. 

contract  for  attorney's  fees  where  limit  of  debt  is  reached,  75. 

no  defense  to  action  to  recover  illegal  tax,  76. 

where  several  municipal  corporations  in  same  territory,  77. 

where  two  or  more  cities  are  annexed  into  one,  78. 

noncompliance  with  in  issuing  bonds,  245. 

notice  of  to  purchaser  of  bonds,  372. 

CONSTRUCTION, 

of  constitutional  limitations,  86. 

CONSTRUCTION  OF  CORPORATE  POWERS, 
rule  of,  9. 
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CONSTRUCTION  OF  MUNICIPAL  SECURITIES, 

general  rules  of  construction,  372. 

policy  of  federal  courts  as  to  the  enforcement  of  payment  of  municipal 
securities,  373. 

when  federal  courts  will  follow  the  construction  of  state  courts,  374. 

when  the  supreme  court  of  the  United  States  follow  decisions  of  state 
courts,  375. 

qualification  of  doctrine  as  to  following  state  decisions,  376. 

illustrative  cases  of  following  state  decisions,  377. 

true  rule  as  to  following  state  decisions,  378. 

state  of  the  law, when  bonds  were  issued,  378. 

rule  as  to  construction  of  statutes,  379. 

mere  irregularity  in  issuance  of  bonds  will  not  invalidate  them,  380. 

proposition  to  issue  bonds  made  by  railways  constitutes  a  contract,  381. 

proposition  to  vote  internal  improvement  bonds  must  name  donee,  382. 

validity  of  bonds  issued  for  building  bridges  between  adjoining  coun- 
.  ties,  383. 

power  to  issue  bonds  for  a  lower  rate  than  expressed  in  the  statute,  384. 

irregularity  in  the  organization  of  a  municipality  no  defense  to  bonds, 
385. 

when  bonded  debt  attaches  to  realty,  386. 

sale  of  railroad  does  not  release  municipality  from  subscription,  387. 

measure  of  damages  for  conversion  of  municipal  bonds,  388. 

what  portion  of  detached  territory  liable  for,  389. 

municipal  indebtedness  not  discharged  by  mere  levy  of  taxes,  390. 

when  a  municipal  officer  is  estopped  from  questioning  the  levy  and  col- 
lection of  taxes  received  by  him,  391. 

validity  of  bonds  when  part  of  the  condition  is  void,  392. 

power  to  waive  appraisement  laws  in  bonds,  393. 

effect  where  time  of  payment  of  interest  does  not  correspond  with  stat- 
ute, 394. 

interest  on  bonds  after  maturity  where  no  coupons  were  given,  395. 

rule  as  to  validity  of  execution  of  municipal  bonds,  396. 

CONSTRUCTION  OF  STATUTES, 
rule  as  to,  379. 
vested  rights  by  relying  on,  379. 

CONSTRUCTIVE  NOTICE, 

of  invalidity  of  bonds,  414. 
of  pendency  of  suit,  425. 

CONSTRUCTIVE  TRUST, 

when  statute  of  limitations  a  bar  to  an  action  on,  527. 

CONTINGENCY, 

debt  payable  on,  constitutional  limitation,  67. 
negotiability  of  bonds  payable  on,  256. 
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CONTRACT  BONDS, 
when  void,  303. 

CONTRACTS, 

power  of  municipality  to  make,  12. 

extent  of  power  of  municipalities  to  make,  18. 

implied  contracts  of  municipal  corporations,  19. 

mode  of  making  municipal,  20. 

municipal  within  statute  of  frauds,  20. 

with  municipal  officers  and  agents,  21. 

limitation  upon  the  power  to  make,  22. 

ultra  vires  not  binding,  23. 

ratification  of  unauthorized,  24. 

of  guaranty  and  suretyship  by  municipality,  26. 

statutes  impairing  obligation  of,  87. 

taxing  law  impairing  obligation  of,  120. 

to  subscribe  for  railway  aid  bonds,  144. 

voting  municipal  aid  amounts  to,  200. 

not  impaired  by  requiring  registration  of  bonds,  284. 

legislative  power  to  validate  void  ones,  331. 

fixing  rate  of  interest,  353. 

when  proposition  by  railways  to  issue  bonds  constitutes,  381. 

where  municipal  officers  exceed  their  powers,  384. 

when  proceedings  in  reference  to  bonds  impair  obligation  of,  410. 

impairing  by  change  of  remedy,  443. 

law  entering  into,  443. 

injunction  to  prevent  carrying  out  of,  474. 

CONVERSION  OF  BONDS, 

measure  of  damages  for,  388. 

CORPORATE  AGENTS, 
ratifying  acts  of,  333. 

CORPORATE  BONDS, 

must  be  authority  to  issue,  372. 
tax-payer  enjoining  issuance  of,  479. 
See  Bonds;  Mcnicipal  Aid  Bonds;  Municipal  Wakbants. 

CORPORATE  DEBT, 

power  to  issue  negotiable  paper  for,  107. 

CORPORATE  EXISTENCE, 
collateral  attack  on,  232. 
taxation  as  essential  attribute  of,  464. 

CORPORATE  INDEBTEDNESS, 

See  Indebtedness;  Debts;  Municipal  Indebtedness. 

corpora'te  name, 

transposing  words  of  in  notice  of  election,  210. 
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CORPORATE  ORGANIZATION, 
collateralattack  on,  416. 

CORPORATE  POWERS, 
measure  of,  8. 
construction  of,  9. 
mode  of  exercising,  10. 
delegation  of,  11. 

persons  charged  with  knowledge  of,  23. 
compared  to  those  of  natural  person,  93. 
validity  of  bonds  issued  by  de  facto,  416. 

CORPORATIONS, 

power  to  issue  negotiable  paper,  107. 

how  consolidation  or  extinction  affects  aid  bonds,  232. 

power  to  ratify  agent's  acts,  333. 

See  Municipal  Corporation. 

COUNTY, 

power  of  new  one  to  issue  bonds,  84. 

construction  of  power  to  issue  bonds,  105. 

authority  at  common  law  to  issue  bonds,  106. 

authority  to  aid  railways,  138. 

when  estopped  by  certificate  of  registration,  283. 

liability  where  warrant  payable  out  of  particular  fund,  361,  n. 

liability  on  bonds  where  it  is  divided,  411. 

COUNTY  BOARD, 

power  to  make  compromises,  25. 

See  County  Commissioners. 

COUNTY  BUILDINGS, 

power  of  county  judge  in  reference  to,  109. 
power  to  issue  bonds  to  build,  115. 

See  CouRT-HousE. 

COUNTY  CLERK, 

attesting  township  bonds,  249. 

COUNTY  COMMISSIONERS, 

general  powers  possessed  by,  106. 

power  of  to  issue  bonds,  106. 

power  to  subscribe  for  stock  in  railroads,  116. 

power  to  subscribe  to  stock  of  consolidated  railway  company,  143. 

decision  as  to  sufficiency  of  notice  of  election,  213. 

signing  bonds,  235. 

effect  of  exceeding  authority  in  issuing  bonds,  326. 

mandamus  to  compel  them  to  call  election,  448. 

when  may  recover  back  money  paid  on  county  warrants,  499. 
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COUNTY  JUDGE, 

power  as  to  county  buildings,  109. 
power  to  issue  bonds,  110. 

COUNTY  OFFICIALS, 

can  not  delegate  their  functions,  193. 

See  County  Commissioners  ;  Public  Oppicbes. 

COUNTY  RECOEDS, 

purchaser  of  bonds  must  take  notice  of,  413. 

COUNTY  SUPERVISORS, 

as  proper  persons  to  issue  bonds,  249. 

See  County  Commissioners. 

COUNTY  TREASURER, 

effect  of  warrant  on,  69. 

COUNTY  WARRANTS, 

void  in  excess  of  debt  limit,  40,  72. 
refunding  indebtedness  represented  by,  305. 
recovering  back  money  paid  on,  499. 
rule  in  Nebraska  as  to  when  suit  may  be  brought  on,  518. 
See  Municipal  "Warrants  ;  Warrants. 

COUPON  BONDS, 

general  power  to  issue,  108. 

no  power  to  issue  in  aid  of  railway,  170. 

COUPONS, 

definition  and  nature  of,  6. 

passing  by  delivery,  6,  n. 

how  consolidation  of  corporations  affects,  232. 

referring  to  number  of  bond,  241. 

place  of  payment  designated  in,  248. 

possessing  qualities  of  commercial  paper,  251. 

form  and  nature  of,  340. 

who  may  sue  on,  340. 

implied  authority  to  issue,  340. 

when  may  be  sued  on  separately,  340. 

when  must  be  construed  with  the  bond,  340. 

signature  to,  341. 

payee  not  essential  to  validity  of,  342. 

place  of  payment  of,  343. 

negotiability  of,  344. 

title  passing  by  delivery,  344. 

when  they  bear  interest,  344. 

taking  subject  to  equities  and  defenses,  344,  n. 

presentment  for  payment,  345. 

when  demand  for  payment  not  essential,  346. 

presenting  to  guarantors  and  indorsers  for  payment,  347. 
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COUPONS  -  Continued. 

presenting  at  maturity,  347. 

days  of  grace  on,  348 

effect  of  non-payment  of  overdue  ones,  349. 

day  on  which  they  become  due,  349. 

relation  existing  between  the  bond  and  coupon,  350. 

notice  given  by,  350. 

suing  on  without  producing  bonds,  350. 

interest  on  overdue  coupons,  351. 

transfer  of  stolen  ones,  351. 

lien  created  by,  351. 

interest  on  after  maturity,  351. 

exchange  on,  351. 

rule  as  to  interest  where  payable  out  of  specific  fund,  351,  n. 

rate  of  interest  recoverable  upon  after  maturity,  352. 

illustrative  cases  of  interest  on,  353. 

when  paid  pro  rata,  354. 

order  of  payment  of,  354. 

rights  of  bona  flde  holders  of,  427. 

transferable  by  deliver)',  427. 

defenses  available  against,  427. 

right  of  transferee  of  to  sue  on,  500. 

right  of  bona  flde  holder  to  enforce,  510. 

when  need  not  be  presented  before  suit,  514. 

as  commercial  paper,  521. 

doctrine  of  supreme  court  of  United  States  as  to  limitations  upon,  521. 

when  statute  of  limitation  commences  to  run  on,  521. 

barred  by  statute  can  not  be  recovered  with  principal  debt,  522. 

when  barred  by  statute  of  New  York,  523. 

drawing  interest  after  maturity,  535,  n. 

burden  of  proof  in  suit  on,  536. 

form  for  to  funding  bond,  pp.  573,  575. 

See   Intekkst  on  Coupons. 
COURSE  OF  DEALING, 

estoppel  by,  431. 

COURT-HOUSE, 

exceeding  limit  of  indebtedness  in  building,  62. 

power  to  issue  bonds  for,  105. 

power  to  issue  bonds  to  build,  110, 115. 

not  a  work  of  internal  improvement,  176. 

COURTS, 

interfering  in  corporate  matters,  13. 

will  not  control  discretion  of  municipal  corporations,  13. 

correcting  abuse  of  legislative  discretion,  17. 

possess  no  taxing  power,  118. 

no  power  to  change  the  constitution,  149. 

discretion  in  granting  writ  of  mandamus,  470. 

discretion  in  granting  temporary  injunction,  472. 
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COURTS  OF  EQUITY, 

when  have  no  jurisdiction,  482. 

when  have  no  jurisdiction  to  enforce  payment  of  municipal  securitieSj 
483. 

when  bound  by  statutes,  483. 

can  not  uphold  void  contract,  484. 

when  have  no  power  to  scale  down  bonds,  484. 

See  Equity  ;  Remedies  in  Equity. 
CREDIT, 

municipal  corporation  lending,  26. 

right  to  purchase  property  on,  96. 

lending  to  railroad  corporations,  147. 

CREDITOR, 

power  to  impair  security  of,  27. 

rights  where  municipal  charter  annulled,  34. 

limiting  taxing  power  impairing  rights  of,  120. 

right  to  compel  exercise  of  taxing  power,  123. 

effect  of  accepting  depreciated  currency,  278. 

receiving  warrant  for  greater  amount  than  that  due,  364. 

when  registration  of  warrants  prefers,  365. 

is  not  bound  to  take  mere  order,  426. 

mode  of  ascertaining  rights  of  municipal,  443. 

reducing  claim  to  judgment,  445. 

right  to  compel  collection  of  taxes,  446. 

when  not  entitled  to  remedy  by  mandamus,  450,  451. 

proceedings  by  to  collect  bonds,  457. 

how  rights  of  affected  by  resignation  of  officers,  461. 

remedy  of  to  enforce  payment  of  judgment,  465. 

when  can  not  reach  railway  aid  bonds  of  railway  company,  508. 

CREDITOR'S  BILL, 

in  an  action  on  municipal  warrants,  586. 

where  two  corporations  are  formed  out  of  one,  490. 

CURATIVE  ACTS, 
validity  of,  31. 
validating  municipal  act,  55. 

curing  irregularity  in  vote  at  railway  aid  election,  207. 
authority  of  legislature  to  pass,  321. 
to  cure  void  proceedings,  322. 
what  defects  not  reached  by,  324. 
when  void,  326. 
legalizing  void  subscriptions  in  aid  of  railroads,  332. 

See  Ratification  op  Municipal  Secuhitibs. 

CURRENCY, 

when  depreciated  discharges  debt,  278. 
right  of  creditor  to  demand,  426. 

See  Gold  ;  Medium  of  Payment. 
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CURRENT  EXPENSE, 

cost  of  erecting  bridge  is  not,  52. 
considering  in  estimating  indebtedness,  62. 
incurring  indebtedness  for,  62. 
nature  of  indebtedness  created  for,  68. 
salary  of  public  officer,  70,  n. 
attorneys'  fees,  75. 
necessity  of  appropriation  for,  85. 
exceeding  yearly  revenue,  85. 
in  excess  of  taxes,  85. 
providing  for  by  taxation,  101. 
drawing  warrants  tomeet,  365. 
enjoining  issuance  of  order  for,  474. 

■  CURRENT  INCOME, 

what  regarded  as,  85. 

CURRENT  YEAR, 

limit  on  power  to  incur  indebtedness  for,  85. 

CUSTOM  AND  USAGE, 

as  affecting  validity  of  municipal  securities,  111. 
as  affecting  negotiability  of  bonds,  252. 
as  affecting  bonds,  398. 

D 

DAMAGES, 

measure  of  for  the  conversion  of  municipal  bonds,  388. 

for  failure  to  perform  ministerial  duty,  446. 

when  action  for  not  proper  against  public  officers,  470. 

DATE, 

of  bonds,  238. 

DAYS  OP  GRACE, 
on  coupons,  348. 
.abolished  by  statute,  348,  n. 

DE  FACTO  CORPORATION, 

validity  of  bonds  issued  by,  416. 

DE  FACTO  OFFICERS, 

signing  bonds,  236,  n. 

validity  of  bonds  issued  by,  417. 

DEALERS  IN  BONDS, 

charged  with  notice  of  statute  under  which  bonds  are  issued,  407. 

DEBTS, 

compelling  municipality  to  incur,  29. 
mandamus  to  compel  payment  of,  30. 
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DEBTS—  Continued. 

how  affected  by  dissolution  of  municipality,  32. 

refunding,  36. 

for  what  purposes  may  be  created,  44. 

what  ones  are  within  constitutional  limitations,  53. 

time  when  they  are  incurred,  57. 

what  is  essential  to  creation  of,  58. 

created  by  yearly  installments  for  water  and  light,  63. 

nature  of  those  created  for  water-works,  67. 

taxation,  mode  for  paying,  90. 

when  a  depreciated  currency  discharges,  278. 

when  mandamus  will  not  lie  to  compel  levy  of  taxes  to  pay,  450. 

injunction  to  prevent  creation  of  in  excess  of  limit  of  indebtedness,  474, 
See  Indebtedness  ;  Constitutional  Limitations  upon  the  Powbe  to  Incus 
Indebtedness  ;  Statutory  Limitations  op  Indebtedness. 

DEBTS  PAYABLE  IN  FUTURE, 

effect  on  constitutional  limitations,  67. 

DEFECTIVE  SIDEWALK, 

limitation  of  indebtedness  as  defense  to  injury  caused  by,  74. 

DEFECTIVE  STREETS, 

liability  for  injury  caused  by,  limit  of  indebtedness,  74. 

DEFECTS, 

curing  those  in  municipal  acts,  31. 
when  do  not  relieve  corporation,  372. 
notice  to  bona  fide  holder  of,  403. 

DEFECTS  IN  BONDS, 

waiver  by  issue  of  funding  bonds,  312. 

DEFECTS  IN  ISSUING  BONDS, 

legislature  curing,  321. 

what  ones  can  not  be  cured,  324. 
See  Curative  Acts  ;  Ratification  of  Municipal  Securities. 
DEFENSE, 

ultra  vires  as,  23. 

limitation  of  indebtedness  as  defense  to  tort  actions,  74. 

to  action  for  recovery  of  illegal  tax,  76. 

to  evidences  of  municipal  indebtedness,  91. 

to  municipal  obligations  in  the  hands  of  transferees,  103. 

waiver  by  issuing  refunding  bonds,  296. 

to  coupons,  344,  n. 

against  bona  fide  holder,  372. 

irregularities  do  not  amount  to,  412. 2. 

to  warrants,  426. 

available  as  against  coupons,  427. 

irregularities  as,  500. 

want  of  consideration  as  a  defense  to  municipal  warrants,  504. 

to  certificates  of  indebtedness,  533. 
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DEFENSES  TO  BONDS, 

waiver  of  by  issue  of  funding  bonds,  312 

irregularities  in  organization  of  municipality  are  not,  385. 

when  municipal  corporation  may  plead  estoppel  as,  503. 

,  DEFINITION, 

of  municipal  corporation,  1,  2. 

of  municipal  securities,  3. 

of  municipal  bonds,  4. 

of  municipal  warrant,  5,  355. 

of  coupons,  6. 

of  mandatory  and  discretionary  powers,  16. 

of  indebtedness,  56. 

of  internal  improvements,  172. 

of  tax-payer,  205. 

of  inhabitants,  206. 

of  bona  fide  holder,  399. 

of  mandamus,  471. 

See  "WoHDS  and  Phbasbs. 
DELAY. 

See  Laches. 
DELEGATION, 

of  taxing  power,  119, 

DELEGATION  OF  AUTHORITY, 

to  draw  municipal  warrants,  356. 

DELEGATION  OP  COEPORATE  POWERS, 
to  what  extent  may  be  done,  11. 

DELEGATION  OF  POWER, 

can  be  none  in  reference  to  issue  of  bonds,  193. 

DELIVERY, 

coupons  passing  by,  6,  n. 

how  want  of  affects  negotiable  paper,  239. 

when  bonds  are  transferable  by,  243. 

municipal  bonds  passing  by,  251. 

bond  passing  by,  253. 

title  to  coupons  passing  by,  344. 

municipal  warrants  passing  by,  357. 

transfer  of  bonds  by,  401. 

coupons  transferable  by,  427. 

warrant  passes  by,  504. 

DELIVERY  OF  BONDS, 
essential,  239. 

DEMAND, 

when  not  necessary  on  coupons,  345,  346. 
when  necessary  to  collect  interest,  363. 
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DEMAND — Continued. 

before  suit  for  mandamus,  457. 

when  prerequisite  to  writ  of  mandamus,  458. 

how  to  plead,  500. 

DEMURRER, 

precedent  for,  p.  618. 

DEMURRER  TO  AMENDED  ANSWER, 
form  for,  p.  610. 

DEMURRER  TO  ANSWER, 
form  for,  p.  608. 

DEPOT, 

location  as  affecting  aid  bonds,  219. 
locating  before  receiving  aid  bonds,  221. 
location  as  affecting  right  to  railway  aid,  381 

DEPRECIATED  CURRENCY, 

effect  where  creditor  accepts,  278. 

DESCRIPTION  OF  RAILROAD, 

in  railway  aid  proceedings,  209. 

DETACHED  TERRITORY, 
taxing  to  pay  bonds,  389. 
liability  on  bonds,  411. 

DISCOUNTING  WARRANTS, 

authority  in  reference  to,  364. 

borrowing  money  by,  364. 

See  Scaling  Down  Bonds. 
DISCRETION, 

possessed  by  municipality  in  making  contracts,  13. 

as  to  manner  of  exercising  municipal  powers,  14. 

courts  correcting  abuse  of  legislative,  17. 

in  issuing  railway  aid  bonds,  142. 

in  issuing  municipal  warrants,  356. 

of  public  officers  as  to  levy  of  taxes,  446. 

as  to  issuance  of  writ  of  mandamus,  447. 

in  levying  and  collecting  tax,  450. 

of  court  in  granting  remedy  by  mandamus,  470. 

in  granting  temporary  injunction,  472. 

DISCRETIONARY  POWERS, 

distinguished  from  mandatory  powers,  15. 

DISHONOR  OF  BONDS  OR  WARRANTS, 
interest  after,  363. 

DISHONOR  OF  COUPONS, 
notice  of,  347. 
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DISPUTED  CLAIMS, 

power  to  compromise,  25. 

DISSOLUTION  OF  MUNICIPALITY, 

how  debts  and  liabilities  affected  by,  32. 

DISTRICT  OF  COLUMBIA, 

as  a  municipal  corporation,  2. 

DIVISION  OF  COUNTY, 
effect  on  bonds,  411. 

DONATION, 

power  to  make  to  private  enterprise,  189. 
See  Eaileoad  Donation;  Aid  to  Railways;  Municipai,  Aid  Bonds;  Shb- 
SCKIPTION  TO  Railway  Stock. 

DONATIONS  OF  MONEY, 

compared  to  subscriptions  of  stock,  169. 

See  Municipal  Aid  Bonds. 

DONATIONS  TO  RAILROADS, 

election  as  condition  precedent  to,  196. 
when  petition  of  tax-payers  necessary,  201. 

DOUBT, 

resolving  in  favor  of  legality  of  bonds,  334. 
resolving  in  favor  of  public  or  tax-payers,  379. 
resolving  in  favor  of  bona  fide  holder,  396. 
resolving  in  favor  of  validity  of  bonds,  437. 

DRAFTS, 

purchaser  taking  at  his  peril,  398. 
coupons  in  form  of,  340. ' 

See  Municipal  Waekants. 
DRAINAGE, 

payment  out  of  particular  fund,  362. 

DUPLICATE  WARRANTS, 

issuing  to  take  place  of  lost  warrants,  371. 

DUTY, 

See  Public  Duty. 


E 

ELECTION  AND  ASSENT  OP  TAX-PAYERS  OR  VOTERS, 
before  incurring  indebtedness,  42. 
when  necessary  before  incurring  indebtedness,  46. 
as  to  whether  to  issue  bonds,  110. 
to  grant  of  railway  aid,  115. 
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ELECTION  AND  ASSENT  OF  TAX-PAYERS  OR  VOTERS— ConMraaed. 
before  granting  railway  aid,  142. 
to  vote  aid  to  railway,  165. 
holding  before  issuing  bonds,  192. 
as  a  condition  precedent  to  issue  of  bonds,  196. 
effect  of  voting  for  railway  bonds  in  excess  of  amount  authorized  by 

statute,  197. 
when  election  a  question  of  jurisdiction,  198. 
effect  of  a  popular  vote,  199. 
more  than  one  on  question  of  railway  aid,  199. 
authorizing  legislation  necessary,  199. 
rule  of  assent  of  voters  in  New  York,  200. 
rule  in  Indiana  and  Illinois  as  to  assent  of  voters,  201. 
substantial  compliance  with  requirements  of,  201. 
rule  in  New  Jersey  as  to  assent  of  voters,  202. 
rule  in  Vermont  as  to  assent  of  voters,  203. 

decisions  of  supreme  court  of  United  States  as  to  assent  of  voters,  204. 
doctrine  of  the  federal  courts  as  to  assent  of  tax-payers,  205. 
sufficiency  and  regularity  of,  206-212. 
effect  where  only  part  of  voters  vote,  206. 
effect  of  formal  defects  in  notice  of,  208,  n. 
mode  of  holding,  212. 

voting  for  aid  to  two  railroads  at  same  time,  228. 
before  issuing  refunding  bonds,  300. 
when  irregular  can  not  be  cured,  327. 
effect  where  ordered  by  wrong  authority,  333. 
effect  of  recital  of  in  bonds,  372. 
effect  of  recital  that  it  has  been  held,  430. 
mandamus  to  compel  commissioners  to  call,  448. 
irregularities  in  as  a  defense  to  bonds,  500. 
form  for  application  for,  p.  571. 

See  SuFPiciBNcr  and  Regularity  of  Elections. 

ELECTION  NOTICES, 
form  for,  p.  572. 

EMINENT  DOMAIN, 

public  corporation  has  right  of,  151. 

right  of  can  not  be  used  for  private  purposes,  154. 

granting  right  of  to  public  enterprises,  163. 

EQUITIES  BETWEEN  BONDHOLDERS, 
mandamus  to  determine,  467. 

EQUITY, 

remedy  by  injunction  belongs  to,  471. 
See  Remedies  in  Equity;  Remedies  by  Injunction;  Remedies  by  Mandamus. 

EQUITY  JURISDICTION, 

when  will  not  be  exercised,  481,  482. 
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ELEVATORS, 

right  of  state  to  regulate,  181. 

ERASURE  OF  NUMBER, 

does  not  effect  bond,  241. 

ESTIMATE  OF  INDEBTEDNESS, 

mandamus  to  compel  claims  to  be  included  in,  453. 

ESTOPPEL, 

recitals  in  bonds,  84,  372. 

when  none  by  recitals  in  bonds,  110,  227,  298. 

power  of  city  officers  to  create.  111. 

by  payment  of  interest  on  bonds,  204,  213. 

by  location  of  road,  222. 

created  by  recitals  in  bonds,  244. 

in  favor  of  bona  fide  purchaser,  281. 

when  certificate  of  registration  does  not  constitute,  283. 

in  funding  municipal  aid  bonds,  304. 

by  issue  of  refunding  bonds,  308. 

when  recitals  may  operate  as,  308,  n. 

by  recitals  in  funding  bonds,  309. 

from  denying  validity  of  fraudulent  issue  of  bonds,  318. 

created  by  payment  of  interest  on  bonds,  334. 

when  not  worked  by  payment  of  interest,  339. 

not  created  by  issue  of  city  warrant,  358. 

to  question  levy  and  collectioh  of  taxes,  391. 

when  acts  of  public  officers  do  not  create,  398. 

when  municipal  officers  can  not  create,  409. 

of  municipality  by  course  of  dealing,  431. 

creation  by  laches  or  acquiescence,  438. 

before  issue  of  bonds,  439. 

when  municipality  may  plead  as  a  defense  to  bonds,  503. 

when  municipality  not  estopped  to  plead  overissue  of  bonds,  513. 

ESTOPPEL  BY  RECITALS  AS  A  DEFENSE, 

when  recitals  that  conditions  have  been  performed  is  conclusive,  428. 
the  rule  as  announced  by  Judge  Dillon,  429. 
the  doctrine  as  announced  by  Justice  Bradley,  430. 
estoppel  by  course  of  dealing,  431. 
estoppel  by  misconduct  of  officers,  432. 
illustrative  cases  of,  433. 

recitals  that  bonds  are  issued  in  conformity  with  law,  434. 
as  to  the  power  to  deny  authority  of  officers,  435. 

when  recitals  of  facts  not  within  authority  of  officers  issuing  bonds,  436. 
estoppel  by  payment  of  interest  or  taxes,  437. 
estoppel  by  retention  of  consideration,  438. 
estoppel  before  issue  of  bonds,  439. 
showing  that  ordinance  was  not  published,  440. 
recitals  apply  to  matters  of  facts  only,  441. 
MuN.  Se.— 42  See  Estoppel. 
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EVASION  OF  PROCESS, 

effect  on  statute  of  limitations,  531. 

EVIDENCE, 

where  forged  bonds  are  sued  on,  293. 

to  show  ratification  of  municipal  securities,  337. 

to  show  value  of  bonds,  388. 

warrants  as,  426. 

in  suit  on  bonds,  536. 

See  Burden  op  Proof. 

EVIDENCE  OF  INDEBTEDNESS, 
warrant  as,  69. 
power  to  issue,  91. 
defenses  to,  91. 
in  what  form  may  be,  107. 
effect  of  surrendering  valid  for  invalid,  306. 
rule  in  respect  to  interest  on,  363. 
power  to  reissue  after  payment,  366. 
warrant  is  such  as  will  sustain  action,  504. 

See  Dbbts;    Indebtedness. 

EVIDENCE  OF  TITLE, 
possession  as,  403. 

EXCHANGE, 

on  coupons  for  interest,  351. 

EXECUTION, 

mandamus  as  a  remedy  where  it  is  inadequate,  444. 

issuing  before  asking  mandamus  to  compel  collection  of  taxes,  445. 

issuing  before  applying  for  mandamus,  457. 

mandamus  in  nature  of,  465. 

EXECUTION  OF  MUNICIPAL  BONDS, 
rule  as  to  validity  of,  396. 

EXECUTIVE  ACT, 

execution  of  bonds  is,  249. 

EXPENSES, 

See  Current  Expenses. 
EXPRESS  POWER, 

to  borrow  money,  91. 

must  be  to  borrow  money,  91  n. 

to  issue  bonds,  105. 

required  to  issue  municipal  aid  bonds,  139. 

possessed  by  congress,  259. 

^  YTTNCTION  OF  CORPORATIONS, 

'■ffect  on  aid  bonds,  232. 
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F 

FACILITIES  FOR  TRAVEL  AND  COMMERCE, 
duty  of  government  to  provide,  150. 

FACTS, 

effect  of  omitting  in  railway  aid  petition,  200. 
recitals  of  in  bonds,  434. 
recitals  apply  to  matters  of  only,  441. 
must  be  averred  in  pleading,  500. 
pleading  those  showing  fraud,  537. 

FAILURE  OF  CONSIDERATION, 
pleading  facts  showing,  500. 

See  Consideration. 
FAIR  GROUNDS, 

appropriation  to  aid,  191,  n. 

FALSE  DATE, 

effect  of  in  bonds,  238. 

FALSE  REPRESENTATIONS, 

in  securing  vote  for  issue  of  aid  bonds,  219. 

when  principal  bound  by  those  of  agent,  429. 

pleading  facts  showing,  537. 

See  Fraud. 
FEDERAL  COURTS, 

when  not  bound  by  decisions  of  state  courts,  156. 

policy  is  to  sustain  municipal  securities,  373. 

policy  to  protect  bona  fide  holders,  373. 

following  construction  of  state  courts,  374. 

remedies  and  proceedings  of  bondholders  in,  457. 

enforcing  collection  of  taxes  to  pay  judgment  in,  465. 

FEDERAL  LIMITATION  OF  INDEBTEDNESS, 

in  territories,  79,  80. 

on  power  of  legislature  to  impose  liability  on  municipality,  81. 
See  Statutory  Limitation  upon  Indebtbdnbss. 
FERRIES, 

constructed  for  public  use,  164. 

as  works  of  internal  improvement,  178. 

FINDINGS  FOR  PLAINTIFFS, 
precedent  for,  p.  618. 

FISCAL  AGENCY, 

bonds  payable  at,  248. 

FLOATING  INDEBTEDNESS, 

is  an  indebtedness  within  limitations,  72. 
taking  up  with  funding  bonds,  301. 

See  Debts  ;  Indebtedness. 
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FOREIGN  CORPORATION, 

municipal  aid  bonds  for,  170. 

FORFEITURE, 

of  municipal  aid  to  railroad,  225,  226. 

FORGED  BONDS, 

effect  of  sale  of,  293. 

FORGERY, 

antedating  bonds  partakes  of  nature  of,  238. 

FORM, 

rule  as  to  form  of  municipal  bond,  233. 

of  coupons,  340. 

of  municipal  warrants,  356. 

FORMAL  DEFECTS, 

effect  of  in  notice  of  railway  aid  election,  208,  n. 

FORMAL  REQUISITES  OF  BONDS  AND  MODE  OF  ISSUE, 
form  of  bonds  and  mode  of  execution,  238. 
the  mode  prescribed  to  issue  bonds  must  be  followed,  234. 
signature  to  bonds,  235. 
presumption  as  to  official  signatures,  236. 
purchasers  of  bonds  must  take  risk  of  genuineness  of  official  signatures, 

237. 
date  of  bonds,  238. 
eSect  of  antedating  bonds,  238. 
delivery  of  bonds  essential,  239. 
eeal  as  a  requisite  to  the  validity  of  bonds,  240. 
number  of  bond,  241. 

amount  payable  as  a  requisite  in  the  bond,  242. 
to  whom  payable,  243. 
how  transferred,  243. 

when  bonds  may  be  authorized  by  resolution,  244. 
non-compliance  with  the  constitutional  requirements,  245. 
bonds  issued  in  blank  as  to  payee,  246. 
as  to  the  time  of  maturity  of  bonds,  247. 
place  of  payment  of  bonds,  248. 
what  officers  must  act,  249. 
doctrine  of  United  States  supreme  court  as  to  various  irregularities,  250. 

FORMS  AND  PRECEDENTS, 

municipal  bonds  for  general  purposes,  p.  569. 

ordinance  providing  for  issue  and  sale  of  bonds,  p.  569. 

form  of  town  bonds,  p.  570. 

certificates  of  registration  of  bonds,  p.  571. 

application  for  election  to  issue  bonds,  p.  571. 

election  notices,  p,  572. 

school  bond,  p.  578. 


INDEX.  661 

[_Beferences  are  to  Sections.'] 
FORMS  AND  PRECEDENTS— ConJwMei. 

funding  bond  and  coupon,  p.  573. 

MisBouri  funding  bonds  and  coupons,  p.  575. 

township  bond  and  coupon,  p.  575. 

form  of  township  bridge  bond,  p.  576. 

form  of  internal  improvements  bonds  and  coupons,  p.  577. 

railway  aid  bonds,  coupons  and  state  officer's  certificate,  p.  578. 

precinct  bond,  p.  578. 

form  of  tax-payer's  petition,  p.  582. 

order  of  the  court,  p.  582. 

form  of  judgment,  p.  582. 

forms  of  pleadings,  p.  585,  et  seq. 

forms  of  pleading  and  record,  p.  599. 

form  of  citation,  p.  599. 

proof  of  service,  p.  599. 

writ  of  error,  p.  600. 

complaint,  p.  600. 

forms  of  answer,  p.  606. 

demurrer  to  answer,  p.  608. 

order  sustaining  demurrer,  p.  608. 

amended  answer,  p.  608. 

demurrer  to  amended  answer,  p.  610. 

reply,  p.  610. 

order  overruling  demurrer  to  reply,  p.  613. 

order  waiving  trial  by  jury,  p.  614. 

amended  reply,  pp.  614,  615. 

demurrer  to  amended  reply,  p.  615. 

demurrer,  p.  618. 

finding  for  plaintiffs,  p.  618. 

motion  for  new  trial,  p.  619. 

order  denying  motion  for  new  trial,  p.  619. 

judgment,  pp.  619,  626. 

motion  to  set  aside  judgment,  p.  619. 

order  granting  extension  of  time  to  file  bill  of  exceptions,  p.  622. 

order  granting  new  trial,  p.  623. 

bill  of  exceptions  by  defendant,  p.  623. 

special  findings  of  facts,  p.  623. 

bill  of  exceptions  by  plaintiff,  p.  626. 

appeal  bond,  p.  628. 

clerk's  certificate  to  record,  p.  629. 

FRAUD, 

in  securing  vote  of  aid  to  railway,  219. 

in  obtaining  possession  of  bonds,  239. 

effect  of  in  issuing  bonds,  318,  372,  422. 

no  presumption  that  legislature  intended  to  ratify,  332,  n. 

in  securing  railway  aid,  381. 

when  holder  for  value  not  affected  by,  409. 

when  not  a  defense  against  bona  fide  holder,  412. 
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as  defense  to  warrant,  426. 
recovering  money  paid  through,  494. 
effect  of  on  statute  of  limitations,  527. 
effect  when  discovered,  531. 
in  evading  service  of  process,  531. 
burden  of  proof,  536. 
how  must  be  pleaded,  537. 
pleading  facts  showing,  537. 

FRAUD  OF  PUBLIC  OFFICERS, 

when  not  a  defense  to  bonds,  482. 

FRAUDULENT  ISSUE  OF  BONDS, 

when  municipality  estopped  from  denying  validity  of;  318. 

FREE  GRAVEL  ROAD  BONDS, 
not  county  indebtedness,  65. 

FUND, 

rule  where  warrant  payable  out  of  a  particular  one,  361. 

FUNDING  BONDS, 

voting  to  issue,  84. 

power  to  make  payable  in  gold,  276. 

form  for,  pp.  573,  575. 

See   Refunding  Bonds. 

FUTURE, 

debts  payable  in,  constitutional  limitations,  67. 

FUTURE  INTEREST, 

indebtedness  does  not  include,  56,  n. 

FUTURE  REVENUES, 
anticipating,  69. 

G 

GENERAL  ELECTION, 

See  Election  and  Assent  of  Tax-payers  or  Voters. 

GENERAL  FUND, 

warrants  payable  out  of,  362. 

GENERAL  INDEBTEDNESS, 

special  assessment  does  not  affect,  64. 
school-house  bonds,  66. 

See  Indebtedness. 

GENERAL  LAWS, 

corporate  powers  conferred  by,  8. 
power  to  pass,  17. 
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GENERAL  OFFICES, 

railway  company  locating  before  receiving  aid  bonds,  220. 

GENERAL   POWERS  AND  LIABILITIES  OF  MUNICIPAL  CORPORA- 
TIONS, 

See  Municipal  Powbhs  and  Liabilities. 

GENERAL  POWER  OF  TAXATION, 

general  rules  governing  power  o£  taxation,  118. 
general  limitations  upon  the  power  of  taxation,  119. 
limiting  power  of  municipal  corporations   as    to  pre-existing    obliga- 
tions, 120. 
illustrations  of  the  subject,  121. 

limitation  upon  the  power  of  taxation  to  pay  bonded  indebtedness,  122. 
implied  obligation  to  levy  tax  to  pay  municipal  indebtedness,  123. 
effect  of  failure  to  make  levy  when  bonds  are  issued,  124. 
waiver  of  annual  tax-levy  for  the  payment  of  indebtedness,  125. 
power  to  pay  debts  created  in  violation  of  constitution,  126. 
special  power  to  levy  tax  to  pay  municipal  warrants,  127. 
general  purposes  of  taxation,  128. 
by  whom  purposes  of  taxation  determined,  129. 
general  rules  to  determine  the  powers  of  taxation,  130. 
rule  in  Iowa,  131. 
rule  in  Kansas,  132. 
rule  in  New  Hampshire,  133. 
examples  of  public  purposes,  134. 

GENERAL  POWER  TO  BORROW  MONEY, 

the  term  "borrowing  of  money"  construed,  89. 

nature  and  extent  of,  90. 

express  power  to  borrow  money  construed,  91. 

implied  power  to  borrow  money,  92. 

express  or  incidential  power,  91,  n. 

the  provision  "may  do  all  other  acts  as  natural  persons"  construed,  93. 

rule  in  Ohio,  94. 

rule  in  Wisconsin,  95. 

rule  in  Indiana,  96. 

rule  in  Illinois,  97. 

rule  in  Nebraska,  98. 

rule  in  Pennsylvania,  99. 

rule  in  Pennsylvania  criticised,  100. 

decisions  of  the  New  York  courts,  101. 

reasons  for  limiting  the  power,  101. 

too  broad  a  power  criticised,  101. 

riile  in  New  Jersey,  102. 

for  ordinary  municipal  operations,  102. 

Judge  Dillon's  summary,  103. 

distinguished  from  power  to  issue  bonds,  104. 

issuing  bonds  to  repay,  114. 
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GENERAL  POWER  TO  ISSUE  BONDS, 

power  to  borrow  money  and  issue  bonds  distinguished,  104. 

must  be  expressly  conferred  or  clearly  implied,  105. 

power  of  county  commissioners  to  issue  bonds,  106. 

implied  power  to  issue  bonds,  107. 

doctrine  of  implied  power  to  issue  bonds,  108. 

doctrine  of  implied  powers  in  Iowa,  109,  110. 

decision  in  Lynde  v.  County  of  Winnebago,  109. 

dissenting  opinion  in  Lynde  v.  County  of  Winnebago,  110. 

doctrine  of  implied  powers  restated.  111. 

rule  in  Mayor  of  Nashville  v.  Ray,  111. 

doctrine  of  Merrill  v.  Monticello,  112. 

doctrine  in  Brenham  v.  German  American  Bank,  113. 

dissent  in  Brenham  v.  German  American  Bank,  114. 

power  to  tax  does  not  include  power  to  issue  bonds,  115. 

power  to  subscribe  for  stock  does  not  imply  power  to  issue  bonds,  116. 

the  doctrine  of  the  federal  courts,  117. 

GENERAL  STATUTES, 

when  bonds  good  under,  211. 

GOLD, 

when  payment  in  not  required,  268. 
when  payment  in  may  be  implied,  269. 
implied  power  to  make  bonds  payable  in,  272. 
power  to  make  funding  bonds  payable  in,  276. 
making  bonds  payable  in  where  statute  is  silent,  277. 
warrant  may  be  made  payable  in,  361,  n. 

GOLD  AND  SILVER  CONTRACTS, 

See  Medium  of  Payment. 

GOLD  CLAUSE  IN  BONDS, 
power  to  insert,  271. 

See  Medium  op  Payment. 

GOLD  CLAUSE  IN  BONDS  AND  OTHER  OBLIGATIONS, 

See  Medium  op  Payment. 
GOOD  FAITH, 

when  unavailing  to  holder  of  bonds,  409. 

GOVERNMENT, 

duty  to  provide  facilities  for  travel  and  commerce,  150. 
public  duties  and  obligations  of,  154. 

GRACE, 

See  Days  op  Gracb. 
GRAIN, 

state  law  regulating  storage  of  a  public  purpose,  181. 

GUARANTORS, 

presenting  coupons  to  for  payment,  347. 
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GUARAN'TY, 

power  of  municipality  to  make  contract  of,  26. 

GUARANTY  OF  BONDS, 

what  is,  285. 

power  of  municipal  corporations  to  make,  285. 

guaranty  of  interest  on  bonds,  286. 

H 

HEALTH  OFFICER, 

salary  of  a  debt,  70. 

HIGHWAY, 

railway  a  public  highway  for  the  public  benefit,  154. 
plank  roads  as,  167. 

HOLDER, 

negotiability  of  bonds  payable  to,  254. 

HOLDER  OF  BONDS, 

accepting  payment  before  maturity,  247. 
when  good  faith  of  unavailing,  409. 
mandamus  to  compel  payment  of  interest,  449. 
when  may  recover  interest  on  interest,  534. 
See  Bona  Fide  Holders  ;  Purchasers  of  Bonds  ;  Rights  of  Bona  Fide 

Holders. 
HOLDER  OF  COUPONS, 
rights  of,  344. 

HOLIDAY  CELEBRATIONS, 

authority  to  make  appropriations  for,  191. 

I 
ILLEGAL  TAX, 

constitutional  limitations  no  defense  to,  76. 

ILLUSTRATIVE  CASES, 

of  indebtedness  within  constitutional  limitations,  62. 

of  public  purposes  as  applied  to  power  to  levy  taxes,  134. 

time  of  payment  of  railway  aid  bonds,  231. 

of  irregularities  in  bonds,  250. 

as  to  medium  of  payment,  266. 

of  power  to  make  medium  of  payment  gold,  276. 

of  power  of  legislature  to  cure  void  proceedings,  323. 

of  ultra  vires  acts  that  may  be  cured,  325. 

of  interest  on  coupons,  353. 

of  nature  of  municipal  warrants,  358. 

of  payment  out  of  particular  fund,  362. 

where  state  decisions  have  been  followed,  377. 

of  purchasers  for  value,  408. 
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of  impairing  obligation  of  contracts,  411. 
of  overissue  of  bonds,  419. 

of  rights  of  liolders  of  municipal  warrants,  426. 
of  effect  of  resignation  of  officers,  461. 
of  remedies  on  warrants,  469. 

of  municipality  liable  for  money  had  and  received,  494. 
of  mandamus  to  compel  payment  of  judgment,  510. 
See  Curative  Acts ;   Defects;  Ratification  of  Municipal  Securities. 

IMPLICATIONS, 

powers  conferred  by,  89. 

IMPLIED  AUTHORITY, 

to  hold  special  election,  212,  n. 
to  issue  coupons,  340. 

IMPLIED  CONTRACTS, 

of  municipal  corporations,  19. 
to  pay  in  gold,  269. 

IMPLIED  POWER  TO  ISSUE  BONDS, 
doctrine  of,  108. 
doctrine  of  in  Iowa,  109,  110. 

IMPLIED  POWERS, 

of  municipal  corporations,  7. 
to  incur  indebtedness,  59. 
accompanying  general  powers,  89. 
to  borrow  money,  92,  94,  99. 
to  issue  bonds,  105,  107. 
as  to  issuing  bonds,  111. 
to  issue  commercial  paper,  117. 
possessed  by  congress,  259. 
to  make  bonds  payable  in  gold,  272. 
to  issue  warrants  on  orders,  355. 
to  issue  municipal  warrants,  357. 
See  General  Power  op  Taxation  ;    General  Power  to  Borrow  Money  ; 
General  Power  to  Issue  Bonds. 

IMPLIED  TRUST, 

when  statute  of  limitations  a  bar  to  an  action  on,  527. 

IMPOSED  OBLIGATION, 

nature  of  debt  created  by,  71. 

IMPOSITION, 

recovering  money  paid  through,  494. 
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IMPROVEMENT  BONDS, 

when  city  bound  to  pay,  54. 

when  part  of  city's  indebtedness,  55. 

rule  where  payable  out  of  assessment,  55,  n. 

when  a  general  obligation  of  the  city,  58,  n. 

See  Internal  Impkovbment  Bonds. 

INCIDENTAL  POWER, 

to  borrow  money,  91,  n. 

See  General  Powkb  to  Borrow  Money. 

INCOME, 

what  regarded  as,  85. 

INDEBTEDNESS, 

none  can  be  legally  incurred  in  excess  of  limit,  43. 

water  rental,  46. 

rule  where  payable  out  of  special  fund,  54. 

when  costs  of  local  improvements  are  of  city,  54. 

when  improvement  bonds  part  of  city's,  55. 

incurring  before  value  of  taxables  ascertained,  55. 

definition  of,  56. 

does  not  include  future  interest,  56,  n. 

implied  power  to  incur,  59. 

manner  of  ascertaining  value  of  taxable  property,  60 

ascertaining  amount  that  may  be  created,  61. 

railway  aid  bonds  as  a  part  of,  61. 

interest  coupons  not  regarded  as,  61. 

considering  current  expenses  in  estimating,  62. 

bonds  issued  by  water-works,  62. 

when  rentals  are  a  part  of,  62. 

illustrative  cases  of,  62. 

effect  of  payment  in  yearly  installments,  63. 

limit  of  as  to  street  improvement  bonds  or  certificates,  64. 

present  and  future,  constitutional  limitations,  67. 

created  by  contract  for  street  lighting,  67. 

nature  of  that  created  for  current  expenses,  68. 

temporary  loans,  68,  n. 

incurring  in  anticipation  of  revenues,  69. 

warrant  as  evidence  of,  69. 

when  salary  of  public  officer  amounts  to,  70. 

from  compulsory  or  imposed  obligations,  71. 

prohibitory  construed,  72. 

floating  and  bonded,  72. 

liability  in  tort  for  failure  to  pay,  73. 

when  limitation  of  no  defense  to  actions  in  tort,  74. 

contract  for  attorneys'  fees,  75. 

where  two  municipalities  cover  same  territory,  77. 

where  two  or  more  municipalities  become  one,  78. 
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dividing  where  territory  ia  annexed,  78,  n. 

federal  limitation  of  in  territories,  79,  80. 

construction  of  federal  limitation  of,  80. 

statute  limiting  that  for  water  supply  and  lighting,  82. 

created  by  obligation  to  make  annual  payments,  82. 

contract  to  pay  water  rentals  not  a  present  one,  82. 

special  charter  limitations  of,  83. 

limit  on  power  to  incur  for  current  year,  85. 

purchaser  of  bonds  taking  notice  of,  86. 

power  to  issue  evidences  of,  91. 

implied  obligation  to  levy  tax  to  pay  municipal,  123. 

waiver  of  annual  tax  to  apply  on,  125. 

power  to  pay  that  created  in  violation  of  constitution,  126. 

scaling  down,  320. 

not  discharged  by  mere  levy  of  taxes,  390. 

notice  to  bond  purchaser  of,  408. 

mandamus  to  compel  officers  to  report  amount  of,  452. 
See  Debt;   Constitutional  Limitations  Upon  the  Power  to  Incur  Indebt- 
edness ;  Statutohy  Limitations  of  Indebtedness  ;  Compromise  of  Bonds. 

INDORSEE, 

rights  of  second  or  subsequent,  404. 

INDOESER  ON  WARRANTS, 
liability  on,  360. 

INDORSERS, 

presenting  coupons  to  for  payment,  347. 

INHABITANTS, 

definition  of,  206. 

INJUNCTION, 

does  not  lie  to  control  municipal  discretion,  14. 

to  prevent  issue  of  orders  on  treasurer,  68. 

to  stop  payment  of  interest  on  void  bonds,  140. 

when  will  not  lie  to  prevent  collection  of  tax  to  pay  bonds,  195. 

to  prevent  issue  of  bonds  on  ground  of  fraud,  219. 

preventing  registration  of  bonds,  279. 

to  prevent  issue  of  refunding  bonds,  297. 

distinguished  from  mandamus,  471. 

See  Remedies  by  Injunction. 

INLAND  BILLS  OF  EXCHANGE, 

municipal  bonds  negotiable  as,  258. 

INNOCENT  HOLDER, 

rights  in  bonds  issued  by  de  facto  officers,  417. 

See  Bona  Fide  Holders;  Purchaser  op  Bonds. 
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INNOCENT  PARTIES, 

which  one  must  suffer)  239. 

INNOCENT  PURCHASERS, 

of  city  warrants  after  payment,  366. 

See  Bona  Fide  Holdbk  ;  Pukchaser  of  Bonds. 

INSTALLMENTS, 

See  Ybakly  Installments. 
INTENTION, 

as  affecting  construction  of  statutes,  379. 

INTEREST, 

coupons  given  for,  6. 

considering  in  estimating  indebtedness,  52. 

indebtedness  does  not  include  future  interest,  56,  n. 

considering  unpaid  in  fixing  amount  of  railway  aid,  61. 

on  warrant,  effect,  69. 

enjoining  payment  of  on  void  bonds,  140. 

effect  of  failure  to  pay,  231. 

when  coupons  bear,  344. 

on  overdue' coupons,  351. 

rate  of  on  coupons  after  maturity,  352. 

local  law  governing  rate  of,  352. 

rate  of  on  judgments,  853. 

allowing  after  demand,  363. 

on  warrant  after  presentation,  504. 

INTEREST  COUPONS, 

as  a  part  of  municipal  indebtedness,  61. 
referring  to  number  of  bond,  241. 
place  of  payment  designated  in,  248. 
when  draw  interest,  363. 

See  Coupons. 

INTEREST  ON  BONDS, 

estoppel  by  payment  of,  204. 

estoppel  created  by  payment  of,  213. 

annual  tax  to  pay,  245. 

effect  where  bonds  are  paid  before  maturity,  247. 

guaranty  of,  285,  286. 

effect  where  bonds  are  sold  below  par,  289. 

collecting  annual  tax  to  pay,  313. 

when  payment  of  amounts  to  a  ratification  of  bonds,  334. 

when  payment  of  does  not  constitute  ratification,  338. 

when  payment  of  does  not  create  estoppel,  339. 

effect  of  non-payment  of,  349. 

effect  of  issuing  for  lower  than  statute  rate,  384. 

effect  of  stating  wrong  time  for  payment  of,  394. 

after  maturity  where  no  coupons  were  given,  395. 
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INTEREST  ON  'B<M'DQ— Continued. 
eSect  of  change  of  rate  of,  411. 
estoppel  by  payment  of,  437. 
mandamus  to  compel  payment  of,  445. 
conclusiveness  of  judgment  for,  509. 
effect  of  statute  of  limitations,  521. 
when  interest  on  interest  may  be  recovered,  534. 
See  Coupons. 

INTEREST  ON  COUPONS, 
illustrative  cases  of,  353. 

INTEREST  ON  WARRANTS, 
rule  in  respect  to,  363. 

See  Coupons. 

INTERNAL  IMPROVEMENTS, 
definition  of,  172. 
bridge  as,  173. 
toll-bridge  a  work  of,  174. 
steam  grist-mill  not  a  work  of,  175. 
improving  water  power  as  a  work  of,  176. 
court-house  not  a  work  of,  176. 
beet  sugar  factory  not  a  work  of,  177. 
water  mill  as  work  of,  178. 
ferry  as  work  of,  178. 
steam  mill  as  work  of,  178. 
work  of  reclaiming  swamps,  178. 
State-house  as,  178. 
court-house  as,  178. 
jail  as,  178. 
penitentiary  as,  178. 
boarding-house  for  normal  school,  184. 
township  issuing  bonds  to  aid,  189. 
legislature  authorizing  aid  to,  196. 
voting  aid  for  must  name  donee,  382. 

INTERNAL  IMPROVEMENT  BONDS, 
internal  improvements  defined,  172. 

bridge  across  Platte  river  in  Nebraska  an  internal  improvement,  173. 
toll-bridge  a  work  of  internal  improvement  under  Nebraska  statute,  174. 
for  steam  grist-mill,  175. 

court-house  not  a  work  of  internal  improvement,  176. 
beet-sugar  manufactory  not  a  work  of  internal  improvement,  177. 
under  the  Kansas  statute,  178. 
Kansas  and  Nebraska  cases  distinguished,  179. 
under  the  New  York  statute,  180. 
storage  of  grain  in  public  warehouses,  181. 
opinion  in  Munn  v.  Illinois,  182. 
dissenting  opinion  in  Munn  v.  Illinois,  182. 


INDEX.  671 

[^Beferences  are  to  Sections.} 
INTERNAL  IMPROVEMENT  BO^DS— Continued. 

power  to  attach  territory  to  municipality  and  issue  street  railway 

bonds,  183. 
for  building  boarding-house  for  normal  school,  184. 
mandamus  to  compel  payment  of,  456. 
form  for,  p.  577. 

See  Bonds  for  Private  Purposes. 

INTERPLEADER, 

when  bill  of  may  be  maintained  by  municipal  officers,  491. 

INVALID  BONDS, 

power  of  legislature  to  validate,  321. 

right  of  subrogation  where  valid  warrants  are  exchanged  for,  485. 

INVALIDITY  OF  BONDS, 

constructive  notice  of,  414. 

See  Validity  of  Bonds. 

IRREGULARITIES, 

curing  those  in  municipal  acts,  31. 
effect  of  in  issue  of  bonds,  106. 
curing  those  in  issue  of  municipal  aid  bonds,  168. 
effect  of  in  issuing  bonds,  195,  250. 
effect  of  in  vote  at  railway  aid  election,  207. 
effect  of  in  form  of  notice  of  railway  aid  election,  208. 
effect  of  in  form  of  ballot  at  railway  aid  election,  208. 
bonds  will  not  be  canceled  on  a  technical  one,  214. 
waiver  of  by  issuing  funding  bonds,  296. 
in  funding  municipal  aid  bonds,  304. 
legislature  curing,  321. 
curative  acts,  322. 

what  ones  not  reached  by  curative  acts,  324. 
when  do  not  relieve  corporation,  372. 
when  will  not  invalidate  bonds,  380. 
effect  of  in  organizing  municipality,  385. 
when  bona  fide  holder  takes  free  from,  397. 
when  holder  for  value  not  affected  by,  409. 
not  valid  defense  against  bona  fide  holder,  412. 
effect  of  in  corporate  organization,  416. 
in  election  as  defense  to  bonds,  500. 
See  Curative  Acts  ;  Defects  ;  Ratification  of  Municipal  Secueities. 

IRREGULARLY  ISSUED  BONDS, 

validity  of  funding  bonds  to  take  the  place  of,  811, 
may  be  enjoined,  476. 
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ISSUE  OF  BONDS, 

estoppel  before,  439. 

when  mandamus  proper  remedy  to  compel,  447. 
when  injunction  granted  to  restrain,  472. 
when  injunction  not  granted  to  restrain,  473. 

See  Formal  Requisites  of  Bonds  and  Mode  op  Issue. 


JAIL, 

power  to  issue  bonds  to  build,  115. 

as  a  work  of  internal  improvement,  178. 

JUDGMENT, 

power  to  compromise,  25. 

levy  of  tax  to  pay,  123. 

when  may  be  entered  in  coin,  265. 

rate  of  interest  on,  353. 

creditor  reducing  claim  to,  445. 

when  necessary  before  collecting  taxes  to  pay  bonds,  445. 

mandamus  to  enforce  levy  and  collection  of  tax  prior  to,  449. 

when  mandamus  will  not  lie  to  compel  levy  of  taxes  to  pay,  451. 

collateral  attack  on,  451,  n. 

can  not  be  attacked  in  suit  to  compel  levy  of  tax,  451,  n. 

mandamus  as  a  remedy  to  enforce,  457.  - 

obtaining  on  bonds,  457. 

resignation  of  public  officers  to  avoid  payment  of,  460. 

bondholder  enforcing  collection  of  taxes  to  pay,  465. 

levying  taxes  to  collect,  469. 

when  that  on  bonds  conclusive,  509. 

illustrative  cases  of  application  to  compel  payment  of,'510. 

when  one  against  municipality  not  conclusive  as  to  the  validity  of 

debt,  511. 
when  is  res  adjndicata,  529. 
form  for,  p.  583. 
precedent  for,  p.  626. 

JUDGMENT  CREDITORS, 

power  to  enforce  a  payment  against  municipality,  446. 

right  to  compel  collection  of  taxes  under  abrogated  statute,  466. 

right  to  creditor's  bill  in  action  on  municipal  warrants,  486. 

JUDICIAL  CONSTRUCTION, 

See  Construction  of  Municipal  Securities. 

JUDICIAL  CONTROL, 

when  discretionary  powers  not  subject  to,  14. 

JUDICIARY, 

power  to  interfere  with  municipal  acts,  13. 
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JURISDICTION, 

when  election  a  question  of,  198. 

petition  necessary  to  confer  in  railway  aid  proceedings,  200. 

exceeding  in  issuing  warrants,  355. 

rule  where  there  is  entire  want  of  to  issue  bonds,  409. 

when  a  court  of  equity  has  none,  482. 

K 

KNOWLEDGE, 

what  purchaser  of  bonds  chargeable  with,  408. 
See  Notice. 


L 
LABOR, 

liability  on  bonds  issued  for,  496. 

LACHES, 

effect  of  in  applying  for  mandamus  to  compel  tax  levy,  125. 

creation  of  estoppel  by,  438. 

a  defense  to  an  action  on  voidable  bonds,  478. 

LATEST  ADJUDICATION  OF  STATE  COURT, 
federal  courts  following,  377. 

LAW  MERCHANT, 

municipal  bonds  governed  by,  258. 
governing  coupons,  344. 

LAWS, 

power  to  pass  general  and  special,  17. 

debt  created  by  operation  of,  71. 

certificate  of  registration  does  not  cover  matters  of,  282. 

recitals  in  bonds  do  not  cover  matters  of,  283,  441. 

recitals  that  bonds  are  issued  in  conformity  with,  434. 

entering  into  contract,  443. 

first  exhausting  remedy  at,  482. 

LAWS  OF  THE  STATE, 

purchasers  of  bonds  bound  by,  415. 

LEASED  LINE, 

how  running  trains  over  affects  right  to  aid  bonds,  222. 

LEGAL  CURRENCY, 

right  of  creditor  to  demand,  426. 

LEGAL  TENDER, 

treasury  notes  as,  261. 
Mtjn.  Se.— 43 
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LEGAL  TENDER  ACT, 
nature  of,  262. 
constitutionality  of,  263. 
decision  upholding  criticised,  264. 

LEGISLATION, 

municipal  corporation  does  not  possess  inherent  right  of,  166. 
power  of  possessed  by  congress,  259. 

LEGISLATIVE  AUTHORITY, 

necessary  to  power  of  taxation,  118. 
to  discount  warrants,  364. 

LEGISLATIVE  CONTROL. 

over  municipal  corporations,  16. 

over  corporate  existence  and  powers,  314. 

LEGISLATIVE  DISCRETION, 
abuse  of,  17. 

LEGISLATIVE  INTENTION, 

as  affecting  construction  of  statutes,  379. 

LEGISLATIVE  PERMISSION, 

necessary  to  right  to  issue  aid  bonds,  215. 
to  railway  aid  bonds,  230. 

LEGISLATIVE  POWERS, 

what  ones  can  not  be  surrendered,  12. 
judicial  control  of,  13. 
over  municipal  funds  and  revenues,  28. 
in  reference  to  issue  of  bonds,  135. 
the  term  construed,  149. 

LEGISLATURE, 

modifying  and  repealing  municipal  powers,  16. 

difecting  disposition  of  corporate  revenues,  28. 

compelling  municipality  to  incur  indebtedness,  29,  n. 

validating  municipal  acts,  31. 

power  to  impose  debt  on  county,  71. 

changing  statute  as  to  indebtedness,  81. 

power  of  territorial  to  impose  debt  on  municipality,  81. 

conferring  power  to  borrow  money,  90. 

determining  purposes  of  taxation,  130.  ' 

limitations  upon  in  reference  to  issue  of  bonds,  136. 

authorizing  subscriptions  to  railroads,  138. 

conferring  power  to  subscribe  for  railway  stock,  153. 

municipal  corporations  derive  powers  from,  166. 

curing  irregularities  in  issue  of  municipal  aid  bonds,  168. 

authorizing  aid  to  internal  improvements,  196. 

ratifying  railway  aid  election,  207. 
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LEGISLATURE— GonJinaed. 

power  to  validate  invalid  bonds,  321. 

power  to  cure  void  proceedings,  322. 

can  not  cure  irregular  election,  327. 

power  to  ratify  bonds  issued  under  void  ordinance,  330. 

power  to  validate  void  contracts,  331. 

when  may  legalize  void  subscriptions  in  aid  of  railroads,  332. 

can  not  validate  bonds  in  excess  of  constitutional  limit,  339. 

power  to  ratify  subscriptions  to  railway  stock,  409. 

LEGISLATURE  RATIFYING  BONDS, 

See  Ratification  of  Municipal  Sbcukitiks. 

LEVY  OF  TAXES, 

when  does  not  constitute  ratification,  338.  ' 

on  detached  territory  for  purpose  of  paying  bonds,  389. 
municipal  indebtedness  not  discharged  by,  390. 
estoppel  to  question,  391. 

when  mandamus  will  hot  lie  to  compel,  450,  451. 
limitation  upon  power  of  to  pay  bonded  indebtedness,  464. 
See  Taies  ;  Tax  Levy  ;  Taxation. 

LIABILITIES, 

mandamus  to  compel  payment  of,  30,  444. 

See  Municipal  Powers  and  Liabilities. 

LICENSES, 

delegating  power  to  issue,  11. 
income  derived  from,  85,  n. 
to  public  warehousemen,  181. 

LIEN, 

created  by  coupon  for  interest,  351. 

LIGHTING, 

debt  created  by  contract  for,  57. 

debt  created  by  paying  for  in  yearly  installments,  63. 

statute  limiting  power  to  incur  debt  for,  82. 

LIMIT  OF  INDEBTEDNESS, 

purchaser  of  bonds  bound  to  know,  415. 

LIMITATIONS, 

upon  the  power  of  taxation,  119. 

upon  power  to  issue  municipal  aid  bonds  in  Ohio,  162. 

LIMITATIONS  AS  TO  THE  AMOUNT,  TIME  OF  PAYMENT  AND  SALE 
OF  BONDS, 

See  Amount,  Time  of  Payment  and  Sale  of  Bonds. 

LIMITATIONS  IN  CHARTER, 

effect  on  refunding  bonds,  299. 
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LIMITATIONS  OF  ACTION, 

on  municipal  warrants,  517. 

See  Statute  op  Limitations. 

LIMITATIONS  OF  INDEBTEDNESS, 
See  Constitutional  Limitation  Upon  the  Power  to  Incur  Indebtedness  ; 
Statutory  Limitations  op  Indebtedness. 

LIMITATIONS  UPON  THE  POWER  TO  ISSUE  BONDS, 

See  Conditions  and  Limitations  Upon  the  Power  to  Issue  Bonds. 

LIS  PENDENS, 

as  affecting  rights  of  bona  fide  holders,  424. 
to  what  doctrine  of  applies,  424. 

LITIGATION, 

borrowing  money  to  carry  on,  297. 

LOCAL  ASSESSMENTS, 

not  part  of  indebtedness  within  constitutional  limitation,  43. 
when  city  bound  to  pay  debt,  54. 
improvement  bonds  payable  out  of,  56,  n. 
grounds  for,  58. 

LOCAL  GOVERNMENT, 

municipal  corporations  established  for  purposes  of,  116. 

LOCAL  IMPROVEMENTS, 

when  cost  of  a  municipal  debt,  54. 
power  to  borrow  money  to  construct,  103. 
theory  of  benefits  conferred,  152. 

LOCAL  LAW, 

governing  rate  of  interest,  352. 

LOCATION  AND  COMPLETION  OF  RAILROADS, 

doctrine  of  the  supreme  court  of  the  United  States,  215. 

rule  in  the  federal  courts,  216. 

how  change  of  route  affects  municipal  aid  bonds,  217. 

doctrine  in  Kansas,  218. 

rule  in  Nebraska,  219. 

rule  in  Minnesota,  220. 

rule  in  Missouri,  221. 

rule  in  Illinois,  222. 

rule  in  New  York,  223. 

rule  in  Indiana,  224. 

rule  in  Pennsylvania,  225. 

rule  in  Iowa,  226. 

LOST  BONDS, 

recovery  upon,  516. 
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LOST  ORDER, 

rights  of  loser,  371. 

LOST  WARRANT, 

rights  of  loser,  371. 

issuing  new  one  in  place  of,  371. 

M 

MAJORITY  OF  TAX-PAYEES, 

petitioning  for  railway  aid,  204. 
what  amounts  to,  205. 

"  MAJORITY  OF  THE  LEGAL  VOTERS," 
what  the  term  means,  206. 

MAJORITY  OF  VOTERS, 
what  meant  by,  206. 

MANDAMUS, 

to  compel  collection  of  taxes,  27. 
to  compel  payment  of  debts  and  liabilities,  30. 
to  compel  issue  of  bonds,  98,  203,  206. 
effect  of  laches  in  applying  for,  125. 
showing  performance  of  conditions  in  suit  for,  203. 
to  compel  registration  of  bonds,  2.S8,  308. 
to  compel  issue  of  refunding  bonds,  308. 
to  compel  payment  of  bonds,  385. 
when  not  proper  remedy  on  warrants,  426. 
reaches  only  person  against  whom  it  is  directed,  458. 
as  a  personal  action,  458. 
when  demand  necessary  before  asking,  458. 
denying  where  there  are  no  funds,  470. 
distinguished  from  injunction,  471. 

illustrative  cases  of  to  compel  payment  of  judgment,  510. 
when  right  of  barred  by  statute  of  limitations,  530. 
See  Rembdibs  by  Mandamus. 

MANDATORY  POWERS, 

distinguished  from  discretionary  powers,  15. 

MANUFACTURES, 

power  to  encourage  and  aid,  187. 

MANUFACTURING  ENTERPRISES, 
bonds  in  aid  of,  188. 

MATTERS  OF  FACT, 

.  recitals  apply  to  matters  of  fact  only,  441. 

MATTERS  OF  LAW, 

recitals  in  bonds  do  not  cover,  283,  441. 
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MATURITY, 

presenting  coupons  at,  347. 

when  coupons  mature,  348. 

interest  on  coupons  after,  351. 

rate  of  Interest  on  coupons  after,  352. 

illustrative  cases  of  rate  of  interest  after,  35i. 

interest  after  where  no  coupons  are  given,  395. 

acquiring  bonds  for  value  before,  397. 

rights  of  party  who  acquires  bonds  before,  402. 

coupons  drawing  interest  after,  535,  n. 

MATURITY  OF  BONDS, 
time  of,  247. 

holder  accepting  payment  before,  247. 
effect  of  provision  to  pay  before  maturity,  247,  n. 

MAYOR, 

power  to  employ  counsel,  23,  n. 
duty  to  sign  bonds,  235. 
as  officer  to  sign  bonds,  341. 
service  of  summons  on,  463. 

MEASURE  OF  DAMAGES, 

for  converting  municipal  bonds,  388. 

MEDIUM  OF  PAYMENT, 

general  powers  of  congress,  259. 
prohibition  on  the  power  of  the  states,  260. 
power  of  congress  to  borrow  money,  261. 
power  of  congress  to  issue  treasury  notes,  261. 
power  of  congress  to  issue  obligations  of  the  United  States,  261. 
legal  tender  act,  262. 
constitutionality  of  legal  tender  act,  263. 
majority  opinion  in  legal  tender  cases  criticised,  264. 
payment  must  be  made  according  to  the  terms  of  the  contract,  265. 
illustrative  cases  of,  266. 
obligations  payable  "  in  specie,"  267. 
when  payment  in  gold  not  required,  268. 
when  payment  in  gold  may  be  implied,  269. 
what  constitutes  sufficient  payment  in  absence  of  fraud,  270. 
power  to  make  bonds  payable  in  gold,  271. 
doctrine  of  implied  power  to  make  bonds  payable  in  gold,  272. 
doctrine  in  Ohio  as  to  power  to  make  it  gold,  273. 
doctrine  in  Washington  as  to  power  to  make  it  gold,  274. 
the  terms  of  the  statute  must  be  strictly  followed,  275. 
illustrative  cases  of  power  to  make  it  gold,  276. 
where  the  statute  is  silent,  277. 

acceptance  of  a  depreciated  currency  by  a  creditor  extinguishes  the 
debt,  278. 

See  Gold. 
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MERE  IREEGULABITY, 

See  Irkbgularity. 

MINISTERIAL  DUTY, 

right  to  compel  performance  of,  446. 
damages  for  failure  to  perform,  446. 

MINISTERIAL  OFFICERS, 

taxing  power  can  not  be  delegated  to,  119. 

MISCONDUCT  OF  OFFICERS, 
estoppel  by,  432. 

MISNOMER, 

effect  of  in  municipal  bonds,  421. 

MISREPRESENTATION, 

in  securing  railway  aid,  381. 

MISTAKE, 

effect  of  where  seal  is  omitted  from  bond,  240. 

curative  acts  to  cure,  322. 

recovering  money  paid  through,  494. 
See Irhbgulabities ;  Curative  Acts;  Ratification  of  Municipal  Securitibs. 

MODE  OF  HOLDING  ELECTION, 

in  municipal  aid  proceedings,  212. 

MODE  OF  ISSUE, 

See  Formal  Requisites  of  Bonds  and  Mode  of  Issue  ;   Issue  of  Bonds. 

MODE  OF  ISSUING  BONDS, 

prescribed  mode  must  be  followed,  234. 

MONEY, 

power  to  borrow  distinguished  from  power  to  issue  bonds,  104. 

power  to  borrow  implies  power  to  issue  securities,  108. 

municipality  borrowing  to  aid  railway,  166. 

congress  only  has  power  to  coin,  260. 

states  no  power  to  coin,  260. 

power  of  congress  to  borrow,  261. 

when  power  to  borrow  includes  power  to  issue  bonds  payable  in  gold, 

271. 
borrowing  by  discounting  warrants,  364. 
See  General  Power  to  Borrow  Money  ;  Medium  of  Payment. 

MONEY  HAD  AND  RECEIVED, 

when  action  for  may  be  maintained,  493. 
illustrative  cases  of  liability  for,  494. 
when  purchaser  of  void  bonds  can  not  recover,  495. 
recovery  of  that  paid  for  void  warrants,  497. 
limitation  of  action  for,  526. 
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MORTGAGE, 

when  tender  satisfies,  266. 
lien  of  coupon  under,  351. 

MOTION  FOE  NEW  TRIAL, 
precedent  for,  p.  619. 

MOTION  TO  SET  ASIDE  JUDGMENT, 
precedent  for,  p.  619. 

MUNICIPAL  ACTS, 

legislative  power  to  validate,  31. 
validating  by  curative  statute,  55. 

MUNICIPAL  AGENTS, 
contracts  with,  21. 

MUNICIPAL  AID, 

voting  amounts  to  a  contract,  200. 

See  Municipal  Aid  Bonds. 

MUNICIPAL  AID  BONDS, 

bonds  in  aid  of  railroads,  138. 

express  power  to  issue,  139. 

issued  without  lawful  authority  are  void,  140. 

power  to  issue  must  be  strictly  pursued,  141. 

when  power  to  issue  is  discretionary,  142. 

power  of  county  commissioners  to  subscribe  to  stock  of  consolidated 
railway  company,  143. 

contract  to  subscribe  for  railway  aid  bonds,  144.  ' 

effect  of  railway  company  tendering  stock  to  municipality,  145. 

bonds  void  when  donated  in  place  of  subscription  to  stock,  146. 

doctrine  of  municipal  aid  to  railroads  in  the  various  state  courts,  147. 

giving  to  railway  companies  as  a  public  purpose,  147. 

doctrine  of  municipal  aid  bonds  to  railroads  in  Kansas,  148. 

the  term  "legislative  power"  construed,  149. 

duty  of  government  to  provide  facilities  for  travel  and  commerce,  150. 

railroad  is  a  public  purpose,  151. 

rule  for  determining  extent  of  municipal  aid,  152. 

doctrine  in  Pennsylvania,  153. 

railroad  is  a  public  highway  for  the  public  benefit,  154. 

doctrine  in  Michigan  as  to  power  to  issue,  155. 

Michigan  doctrine  as  to  power  to  issue  criticised,  156. 

doctrine  in  Iowa  as  to  power  to  issue,  157. 

rule  in  Wisconsin  as  to  power  to  issue,  158. 

doctrine  of  Whiting  v.  Sheboygan  Railroad  Company,  159. 

power  to  issue  railway  aid  bonds  under  a  special  law,  160. 

power  to  issue  railway  aid  bonds  under  the  South  Carolina  constitu- 
tion, 161. 

limitations  upon  the  power  to  issue  in  Ohio,  162. 

doctrine  of  United  States  supreme  court  in  reference  to,  163. 
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issuing  to  aid  public  enterprises,  163. 
the  Wisconsin  statute  considered,  164. 
right  to  issue  under  Michigan  statute  considered,  165. 
are  for  a  public  purpose,  165. 

power  to  issue  under  Iowa  statutes  considered,  166. 
in  aid  of  plank  road,  167. 

power  to  issue  under  Nebraska  statute  considered,  168. 
curing  irregularities  in  issuQ  of,  168.    , 

subscriptions  of  stock  and  donations  of  money  compared,  169. 
doctrine  of  municipal  aid  to  rciilroads  in  federal  courts,  170. 
to  aid  foreign  railway,  170. 

when  subscription  to  railroad  stock  may  be  canceled,  171.  ' 

power  to  issue  generally  continuous,  199,  n. 
mandamus  to  compel  issue  of,  203. 
what  holder  must  show  in  suit  to  enforce,  204. 
estoppel  by  payment  of  interest  on,  204. 
how  change  of  route  affects  them,  217. 
rights  of  consolidated  corporation,  217. 
effect  of  irregularities  in  funding,  304. 
ratification  of,  386. 

when  purchaser  of  not  protected,  420. 
when  ultra  vires  not  a  defense  to,  506. 
when  action  on  barred,  528. 
See  Eegistkation  of  Bonds  ;  Guaranty  of  Bonds  ;  Sale  of  Bonds. 

MUNICIPAL  AUTHORITIES, 

jurisdiction  to  issue  bonds,  199. 
following  conditions  in  issuing  bonds. 

MUNICIPAL  BONDS, 
definition  of,  4. 
as  commercial  paper,  4. 
negotiability,  4. 

issuing  in  manner  prescribed  by  legislature,  10. 
what  purchaser  of  must  take  notice  of,  86. 
general  conditions  preceding  issue  of,  192. 
delivery  essential  to  validity,  239. 
to  whom  payable,  243. 
how  transferred,  243. 

when  may  be  authorized  by  resolution,  244. 
issuing  in  blank  as  to  payee,  246. 
place  of  payment  of,  248. 
when  payee  may  insert  name  in,  252. 
when  not  commercial  paper,  257. 
governed  by  law  merchant,  258. 
limitations  upon  the  power  to  ratify,  339. 
measure  of  damages  for  converting,  388. 
when  entitled  to  same  protection  as  commercial  paper,  398. 
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presumption  as  to  validity  of,  400. 

rule  where  no  authority  to  issue,  409. 

statutory  authority  essential  to  validity  of,  409. 

effect  of  misnomer  in,  421. 

when  mandamus  proper  remedy  to  compel  issue  of,  447. 

distinguished  from  warrants  as  to  mode  of  enforcement,  468. 

irregularly  issued  may  be  enjoined,  476. 

injunction  to  prevent  diversion  of  proceeds  of,  477. 

upon  whom  decree  concerning  validity  is  binding,  489. 

what  essential  to  plead  in  actions  on,  500. 

when  holder  may  recover  interest  on  interest,  534. 

burden  of  proof  in  suit  on,  536. 

form  of,  p.  569. 
See  Conditions  and  Limitations  upon  the  Power  to  Issue  Bonds;  Nego- 
tiability OP    Bonds;    Bonds;  Ebgisteation  op  Bonds;   Guaranty   op 
Bonds;  Sale  op  Bonds;   Pubposbs  fob  which  Bonds   May  be  Issued. 

MUNICIPAL  CONTEACT, 

in  writing  or  by  parol,  20. 

within  statute  of  frauds,  20. 

persons  charged  with  knowledge  of  the  power  to  make,  23. 

ultra  vires  as  a  defense  to,  23. 

ratification  of  unauthorized,  24. 

MUNICIPAL  CORPORATION, 
definition  of,  1. 
different  bodies  classed  as,  1. 
various  definitions  of,  2. 
general  nature  and  powers  of,  7. 
implied  powers  possessed  by,  7. 
delegation  of  their  powers,  11. 
power  to  appoint  agents  and  committees,  11. 
can  not  surrender  legislative  powers,  12. 
discretion  in  making  contracts,  13. 
choice  of  methods,  13. 
courts  will  not  control  discretion  of,  13. 
discretion  as  to  manner  of  exercising  powers,  14. 
extent  of  legislative  control  over,  16. 
general  extent  of  power  to  contract,  18. 
implied  contracts  of,  19. 
mode  of  contracting,  20. 
ratifying  unauthorized  contracts,  24. 
power  to  compromise  disputed  claims  or  debts,  25. 
contracts  of  guaranty  and  suretyship,  26. 
power  to  lend  its  credit,  26. 

legislative  power  and  limitation  over  contracts  of,  27. 
compulsory  debts  and  liabilities,  29. 
mandamus  to  compel  payment  of  debts  and  liabilities,  30. 
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how  debts  and  liabilities  affected  by  dissolution,  32. 
effect  of  consolidation  of,  32. 
effect  of  division  of,  33. 

.  rights  of  creditors  where  charter  annulled,  34. 
when  improvement  bonds  part  of  debt  of,  55. 
implied  power  to  incur  indebtedness,  59. 
power  to  anticipate  revenue,  69. 
liability  in  tort  for  failure  to  pay  indebtedness,  73. 
power  of  territorial  legislature  to  impose  debt  on,  81. 
charter  limiting  debt  of,  83. 

summary  of  general  power  of  to  borrow  money,  103. 
power  to  issue  commercial  paper,  103. 
established  for  purposes  of  local  government,  116. 
as  stockholder  in  railroad,  116. 
limiting  their  power  to  levy  taxes,  120. 
may  be  compelled  to  issue  bonds,  135. 
authority  to  aid  railways,  138. 
derive  their  powers  from  the  legislature,  166. 
power  to  aid  manufactories,  187. 
notice  of  power  to  issue  securities,  189. 
waiving  conditions  in  matter  of  issuing  bonds,  195. 
jurisdiction  to  issue  bonds,  198. 
when  bound  by  acts  of  public  officer,  204. 
attaching  seal  to  bonds,  240. 
where  may  pay  its  bonds,  248. 

when  not  estopped  by  certificate  of  registration,  283. 
power  to  guaranty  bonds,  285. 
general  power  as  to  sale  of  bonds,  287. 

accounting  for  money  received  from  sale  of  void  bonds,  295. 
power  to  issue  refunding  bonds,  296. 
power  to  compromise  bonds,  314. 

when  estopped  from  denying  fraudulent  issue  of  bonds,  318. 
scaling  down  indebtedness,  320. 
power  to  ratify  bonds  and  warrants,  333,  et  seq. 
power  to  discount  warrants,  364." 
effect  of  irregularities  in  organization  of,  385. 
not  released  from  subscription  by  sale  of  railroad,  387. 
validity  of  bonds  issued  by  de  facto,  416. 
estoppel  by  course  of  dealing,  431. 
when  estopped  by  payment  of  interest,  437. 
when  estopped  by  retaining  consideration  for  bonds,  438. 
power  of  judgment-creditor  to  enforce  payment  against,  446. 
mandamus  to  compel  payment  of  claims  and  warrants  against,  470. 
injunction  to  prevent  creation  of  debt  beyond  constitutional  limit,  474, 
creditor's  bill  where  two  are  formed  out  of  one,  490. 
liability  for  purchase-money  expended  upon  public  works,  492. 
when  liable  for  money  had  and  received,  493. 
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illustrative  cases  of  liability  for  money  had  and  received,  494. 
when  may  plead  estoppel  as  a  defense  to  bonds,  503. 
when  not  estopped  to  plead  overissue  of  bonds,  513. 
See  Ratification  op  Municipal   Sjecueities;    Constitutional  Limitations 
Upon  the  Powkk  to  Incur  Ii^pebtbdness. 

MUNICIPAL  CORPORATION  RATIFYING  BONDS, 

See  Ratification  op  Municipal  Securities.' 

MUNICIPAL  CREDITORS, 

mode  of  ascertaining  rights  of,  443. 

MUNICIPAL  FUNDS, 

legislative  power  over,  28. 

MUNICIPAL  INDEBTEDNESS^;: 
definition  of,  56. 

ascertaining  value  of  taxable  property,  60. 
railway  aid  bonds  as  a  part  of,  61. 
illustrative  cases  of,  62. 

considering  current  expense  in  estimating,  62, 
free  gravel  road  bonds  are  not,  65. 
school-house  bonds,  66. 
congress  limiting  in  the  territories,  79,  80. 
implied  obligation  to  levy  tax  to  pay,  123. 
power  to  refund,  301. 
not  discharged  by  mere  levy  of  taxes,  390. 

See  Debts  ;  Indebtedness. 

MUNICIPAL  LIABILITIES, 

when  mandamus  remedy  to  enforce  payment  of,  444. 

MUNICIPAL  OFFICERS, 
contracts  with,  21. 

what  ones  must  act  in  issuing  bonds,  249. 
effect  where  they  exceed  their  powers,  384. 
when  estopped  to  question  levy  and  collection  of  taxes  received  by 

them,  391. 
when  acts  of  do  not  create  an  estoppel,  398. 
when  can  not  create  an  estoppel,  409. 
when  bill  of  interpleader  may  be  maintained  by,  490. 
how  to  plead  demand  on,  500. 
evading  process,  effect,  531. 
how  resignation  of  affects  statute  of  limitations,  531. 

See  County  Commissioners;  Public  Officers. 

MUNICIPAL  ORDERS, 

implied  power  to  issue,  355. 
.  purchase!-  taking  at  his  peril,  398. 
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MUNICIPAL  POWERS  AND  LIABILITIES, 

general  nature  and  powers  of  municipal  corporations,  7. 

measure  of  corporate  power,  8. 

construction  of  corporate  powers,  9. 

mode  of  exercising  corporate  powers,  10. 

delegation  of  corporate  powers,  11. 

what  legislative  powers  can  not  be  surrendered,  12. 

judicial  control  of  legislative  powers,  13. 

when  discretionary  powers  not  subject  to  judicial  control,  14. 

mandatory  and  discretionary  powers  distinguished,  15. 

extent  of  legislative  control  over  municipalities,  16. 

power  to  pass  general  and  special  laws,  17. 

general  extent  and  power  to  contract,  18. 

implied  contracts  of  municipal  corporations,  19. 

mode  of  contracting,  20. 

contracts  with  municipal  officers  and  agents,  21. 

limitations  upon  the  power  to  contract,  22. 

contracts  ultra  vires  not  binding,  23. 

ratification  of  unauthorized  contracts,  24. 

power  to  compromise  disputed  claims  or  debts,  25. 

contracts  of  guaranty  and  suretyship,  26. 

legislative  power  and  limitation  over  contracts  of  municipality,  27. 

legislative  power  over  funds  and  revenues,  28. 

compulsory  debts  and  liabilities,  29. 

mandatory  statutes  to  compel  the  payment  of  debts  and  liabilities,  30. 

legislative  power  to  validate  municipal  acts,  31. 

how  affected  by  dissolution  of  municipality,  32. 

apportionment  of  debts  upon  division  of  municipalities,  33. 

rights  of  creditors  where  charter  annulled,  34. 
See   General  Power  of  Taxation;    General  Power  to  Borrow  Money; 
General  Power  to  Issue  Bonds. 

MUNICIPAL  REVENUES, 

legislative  power  over,  28. 

MUNICIPAL  SECURITIES, 

definition  and  nature  of,  1-6. 

defined  and  classified,  3. 

when  proceedings  in  reference  to  impair  contracts,  410. 

when  tax-payer  may  enjoin  issuance  of,  479. 
See  Ratification  of  Municipal  Securities;   Construction  of  Municipai, 

Secueities. 

MUNICIPAL  WARRANTS, 

definition  and  nature  of,  5. 

special  power  to  levy  tax  to  pay,  127. 

implied  power  to  issue,  355. 

issuing  in  anticipation  of  revenues,  355. 

power  to  issue,  355. 
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definition  of,  355. 

form,  nature  and  mode  of  issue,  356. 
power  to  draw  can  not  be  delegated,  356. 
discretion  of  oflBcer  in  issuing,  356. 
where  there  are  no  funds,  356,  n. 
when  seal  essential  to,  356. 
negotiability  of,  357. 
illustrative  cases  of  negotiability,  358. 
implied  power  to  issue,  357. 
illustrative  cases  of  nature  of,  358. 
issue  does  not  create  an  estoppel,  858. 
drawn  by  one  officer  on  another,  358. 
presentment  for  payment,  359. 
liability  of  indorser  on,  360. 
when  transferee  regarded  as  an  indorser,  360. 
payable  out  of  a  particular  fund,  361. 
illustrative  cases  of  payment  out  of  particular  fund,  362. 
may  be  made  payable  in  gold,  361,  n. 
payable  out  of  specific  or  general  fund,  362. 
levying  taxes  to  pay,  362. 
rule  in  respect  to  interest  on,  363. 
power  to  discount,  364. 

issuing  for  amount  in  excess  of  that  due,  364. 
drawing  to  meet  current  expenses,  365. 
order  of  payment  of,  365. 

issuing  after  limit  of  indebtedness  is  reached,  365. 
confining  to  funds  of  particular  year,  365. 
effect  where  treasurer  fails  to  register,  365,  n. 
power  to  reissue  after  payment,  366. 
payment  and  cancellation'  of,  367. 
to  whom  must  be  paid,  367. 
what  necessary  to  constitute  payment  of  367. 
liability  of  treasurer  for  failure  to  cancel,  368. 
validity  of  those  issued  on  unverified  accounts,  369. 
validity  of  those  issued  for  special  services  370. 
right  of  parties  who  lose,  371. 

illustrative  cases  of  rights  of  bona  fide  holders  of,  426. 
mandamus  to  compel  partial  payments  of,  454. 
distinguished  from  bonds  as  to  mode  of  enforcement,  468. 
illustrative  cases  of  remedies  on,  469. 

right  of  subrogation  where  they  are  exchanged  for  invalid  bonds,  485. 
creditor's  bill  in  an  action  on,  486. 
recovering  money  paid  for  void  ones,  497. 
recovering  back  money  paid  on,  499. 
when  barred  by  statute  of  limitations,  501. 
want  of  consideration  as  a  defense  to,  504. 
set-off  as  a  defense  to,  505. 
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limitation  of  action  on,  517. 

when  statute  of  limitations  begins  to  run  on  in  Arkansas,  519, 
negotiable  instruments  to  a  certain  extent,  519. 
statute  of  limitations  affecting  under  Missouri  statute,  520. 
statute  of  limitations  as  affecting,  532. 
See  Wakkants. 

N 

NAME, 

giving  that  of  railway  in  aid  proceedings,  215. 

NATURAL  PEESONS, 

corporate  powers  compared  to  those  of,  93. 

NEGLIGENCE, 

liability  for  where  indebtedness  exceeds  limitation,  74. 
as  affecting  rights  of  bona  fide  holder,  402. 
as  affecting  title  to  bonds,  405. 

NEGOTIABILITY, 

of  municipal  bonds,  4. 

how  non-payment  of  interest  affects,  349. 

NEGOTIABILITY  OF  BONDS, 

doctrine  of  supreme  court  of  the  United  States  as  to,  251. 

of  those  payable  in  blank,  252. 

the  words  "  to  bearer  "  or  "  order  "  not  essential  to,  253. 

of  those  payable  to  holder,  254. 

amount  must  be  certain  to  constitute  negotiability,  255. 

a  conditional  payment  does  not  destroy  negotiability  255. 

municipal  bonds,  when  not  negotiable  paper,  257. 

municipal  bonds  governed  by  law  merchant,  258. 

NEGOTIABLE  BONDS, 

authority  and  power  to  issue,  112. 

power  to  issue  in  aid  of  railway,  115. 

power  to  issue  in  payment  of  railway  aid  subscription,  116. 

effect  where  may  be  paid  before  maturity,  247,  n. 

when  power  to  issue  includes  power  to  make  payable  in  gold,  271. 

NEGOTIABLE  INSTRUMENTS, 

must  have  certain  amount  stated  in,  242. 
coupons  as,  344. 
coupons  circulating  as,  348. 
warrants  as,  357,  S58. 
municipal  warrants  are  not,  358. 
municipal  warrants  are  to  a  certain  extent,  519. 
See  Commercial  Papbk. 
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NEGOTIABLE  PAPER, 
power  to  issue,  91. 

defenses  to  in  hands  of  transferees,  103. 
municipal  power  to  make  and  issue,  105. 
corporate  power  to  issue,  107. 
power  of  city  to  issue,  117. 
effect  of  want  of  delivery,  239. 
county  warrant  is  not,  360. 
validity  of  stolen,  406. 

See  CoMMBRCiAL  Paper. 

NEGOTIABLE  SECURITIES, 

implied  authority  to  issue,  108. 

issuing  under  general  power  to  borrow  money,  114. 

NEW  COUNTIES, 

limitation  on  power  to  issue  bonds,  84. 

NON-PAYMENT  OF  BONDS, 
effect  of,  349. 

NON-PAYMENT  OF  OVERDUE  COUPONS, 
effect  of,  349. 

NOTE, 

power  of  municipality  to  accept,  25,  n. 

as  evidence  of  indebtedness,  107. 

See  Pkomissohy  Note. 
NOTICE, 

of  limitation  upon  power  to  incur  debts,  42. 

to  purchaser  of  bonds  by  records,  86. 

of  power  of  municipalities  to  issue  bonds,  189. 

what  purchaser  of  bonds  chargeable  with,  213. 

given  by  past  due  coupons,  242. 

to  purchaser  of  bonds  as  to  law,  282. 

by  recitals  in  funding  bonds,  310. 

not  necessary  of  dishonor  of  coupons,  345. 

given  by  overdue  interest  coupons,  349. 

given  by  coupons,  350. 

to  purchaser  of  bonds  of  constitutional  limitation,  372. 

to  bona  fide  holder  of  defects,  403. 

not  confined  to  recitals  in  bonds,  403. 

of  statute  under  which  bonds  are  issued,  407. 

of  want  of  power  to  issue  bonds,  409. 

to  purchaser  of  bonds  given  by  public  record,  413. 

constructive  notice  of  in  validity  of  bonds,  414. 

that  bonds  are  an  overissue,  418. 

of  pendency  of  suit  by  construction,  425. 

given  by  public  records,  442. 

of  statute  under  which  bonds  are  issued,  404. 

to  purchaser  of  overissue  of  bonds,  513. 
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NOTICE  OF  DISHONOR, 

of  coupons,  347. 

NOTICE  OF  ELECTION, 

effect  of  irregularity  in  form  of,  208. 

collateral  attack  on,  208,  n. 

transposing  words  in  corporate  name,  210. 

doctrine  of  supreme  court  of  the  United  States,  213. 

effect  of  recitals  in  bonds  as  to,  213. 

time  for  giving,  213. 

estoppel  to  question,  213. 

rulings  of  the  state  courts,  214. 

failure  to  give  as  fatal  defect  to  bonds,  214. 

must  not  be  modified,  214. 

amending,  214. 

must  be  given  by  proper  officers,  214. 

by  whom  may  be  posted,  214. 

what  must  contain,  214. 

curing  defects  in,  321,  n. 

power  to  cure  defects  in,  327. 

form  for,  p.  572. 

See  Election  and  Assent  of  Tax-payees  or  Voteks. 

NUMBER  OF  BOND, 

effect  of  alteration  or  erasure,  241. 
interest  coupons  referring  to,  241. 
necessity  for,  241. 

o 

OBLIGATION  OF  CONTRACT, 
law  impairing,  27. 

statute  restricting  payment  of  bonds  impairing,  87. 
impairing  by  limiting  taxing  power  of  municipalities,  120. 
judicial  decision  impairing,  156. 
not  impaired  by  requiring  registration  of  bonds,  284. 
when  impaired  by  proceedings  relating  to  municipal  securities,  410. 
illustrative  cases  of  impairment  of,  411. 
impairing  by  change  of  remedy,  443. 

OBLIGATIONS  OF  THE  UNITED  STATES, 
power  of  congress  to  issue,  261. 

OFFICERS, 

contracts  with  municipal,  21. 
ratifying  unauthorized  acts  of,  24. 
how  statements  of  affect  liability  on  bonds,  110. 
what  ones  must  act  in  issuing  bonds,  248. 
validity  of  bonds  issued  by  de  facto,  417. 
power  to  deny  authority  of,  435. 
See  Municipal  Oppicek  ;  Public  Officbks  ;  County  Commissioners. 
MuN.  Sb.— 44 
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OFFICIAL  SIGNATURES, 

presumption  as  to,  236,  237. 

purchasers  of  bonds  taking  risk  of  genuineness,  237. 
See  Signature  to  Bonds. 

OPERATION  OF  LAW, 
debt  created  by,  71. 

ORDER, 

enjoining  issue,  68. 

effect  of  making  bonds  payable  to,  253. 
negotiability  of  bonds  payable  to,  253. 
in  which  coupons  are  paid,  354. 
creditor  is  not  bound  to  take,  426. 

See  Municipal  Orders  ;  Municipal  Waeeants. 

ORDER  DENYING  MOTION  FOR  NEW  TRIAL, 
precedent  for,  p.  619. 

ORDER  GRANTING  NEW  TRIAL, 
precedent  for,  p.  623. 

ORDER  OF  COURT, 
form  for,  p  582. 

ORDER  OF  PAYMENT, 

of  municipal  warrants,  365. 

ORDER  SUSTAINING  DEMURRER, 
form  for,  p.  608. 

ORDINANCE, 

municipality  acting  by,  10. 

delegating  corporate  powers,  validity,  11. 

contracting  by,  20. 

when  refunding  bonds  issued  without  are  void,  298. 

effect  of  failure  to  publish,  317. 

power  to  ratify  bonds  issued  under  a  void  one,  330. 

showing  that  it  was  never  published,  440. 

form  of  authorizing  issue  and  sale  of  bonds,  p.  569. 

ORIGINAL  PARTIES  TO  BONDS, 
prior  equities  between,  401. 

OVERDUE  COUPONS, 

effect  of  non-payment  of,  349. 
interest  on,  351. 

OVERISSUE  OF  BONDS, 

when  void  in  hands  of  bona  fide  holders,  418. 

illustrative  cases  of,  419. 

notice  to  purchaser  of,  513. 

when  municipality  not  estopped  to  plead,  513. 
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PAR, 

sale  of  bonds  below,  289. 

PAKKS, 

construction  of  a  public  purpose,  130. 

PAROL, 

when  municipal  cor    act  may  be  in,  20. 

PAROL  TESTIMONY, 

when  not  admissible  in  suits  on  bonds,  515. 

PARTIAL  PAYMENT  OE  WARRANTS, 
mandamus  to  compel,  454. 

PARTICULAR  FUND, 

warrants  payable  out  of,  361. 
paying  for  sewers  out  of,  361. 
illustrative  cases  of  payment  out  of,  362. 

PAST  DUE   COUPONS, 
notice  given  by,  242. 

PAYEE, 

in  bonds,  243. 

bonds  blank  as  to,  246. 

leaving  blank  in  bonds,  effect,  252. 

right  to  insert  name  in,  252, 

not  essential  to  validity  of  coupons,  342. 

PAYMENT, 

eSect  of  omitting  place  of  in  bonds,  242. 
when  acceptance  of  warrant  amounts  to,  426. 
power  of  judgment  creditors  to  enforce,  446. 

PAYMENT  OF  BONDS, 

statute  fixing  time  of,  247. 

place  of,  248. 

must  be  made  according  to  terms  of  the  contract,  265. 

what  is  sufficient  payment  in  the  absence  of  fraud,  270. 

by  issuing  refunding  bonds,  297. 

mandamus  to  compel,  385. 

general  rule  for  enforcing,  445. 

See  Medium  op  Payment. 

PAYMENT  OF  COUPONS, 

presentment  for,  345. 

when  demand  for  not  essential,  346. 

presentment  for  to  guarantors  and  indorsers,  347. 

order  of,  354. 

See  Coupons. 
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PAYMENT  OF  INTEREST, 

when  amounts  to  a  ratification  of  bonds,  334. 
when  does  not  constitute  ratification,  338. 
when  does  not  create  an  estoppel,  339. 
estoppel  by,  437. 
effect  of  statute  of  limitations,  521. 

See  Interest  on  Bonds. 

PAYMENT  OF  RAILWAY  AID   BONDS, 

limitations  upon  the  time  and  manner  of,  230. 
illustrations  of  time  of,  231. 

PAYMENT  OF  TAXES, 
estoppel  by,  437. 

PAYMENT  OF  WARRANTS, 
presentment  for,  359. 
order  of,  366. 

in  order  of  their  registration,  365,  n. 
power  to  reissue  warrants  after,  366. 
extinguishes  them,  367. 
cancellation  after,  367. 
what  necessary  to  constitute,  367. 

PENDENCY  OF  SUIT, 

constructive  notice  of,  425. 

PENITENTIARY, 

as  a  work  of  internal  improvement,  178. 

PENSION, 

taxes  for  a  public  purpose,  130. 

PERPETUAL  INJUNCTION, 

when  will  not  be  granted,  473. 

PERSONAL  ACTION, 
mandamus  is,  458. 

PERSONAL  INJURIES, 

how  liability  for  afiected  by  limitation  of  indebtedness,  74. 

PETITION, 

to  grant  railway  aid,  200. 
form  Jor,  p.  591. 

PETITION  FOR  RAILWAY  AID, 

affidavit  to,  204. 
what  must  show,  204. 
verification  as  a  part  of,  205. 

PETITION  OF  TAX-PAYERS, 

when  necessary  to  granting  railway  aid,  201. 
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PLACE, 

where  coupons  may  be  made  payable,  343. 
where  coupons  must  be  presented,  345. 

PLACE  OF  PAYMENT, 

effect  of  omitting  in  bonds,  242. 

of  bonds,  248. 

when  designated  is  regarded  as  surplusage,  248. 

PLANK  ROAD, 

issuing  bonds  in  aid  of,  167. 

PLEADING  AND  PRACTICE, 

what  is  essential  to  plead  in  actions  on  bonds  and  warrants,  500. 

what  is  essential  in  pleading  the  statute  of  limitations,  501. 

what  essential  in  pleading  a  constitutional  limit  of  indebtedness,  502. 

when  municipality  may  plead  estoppel  as  a  defense  to  the  bonds,  503. 

want  of  consideration  as  a  defense  to  municipal  warrants,  504. 

set-oft  as  a  defense  to  municipal  warrants,  505. 

when  ultra  vires  not  a  defense  to  municipal  aid  bonds,  506. 

when  railroad  company  a  necessary  party  to  restrain  issuing  of  railroad 
aid  bonds,  507. 

action  on  railroad  bonds  by  third  party  can  not  be  maintained,  508. 

when  judgment  on  bonds  conclusive,  509. 

illustrative  cases  of  application  to  compel  payment  of  judgment,  510. 

when  judgment  against  municipality  is  not  conclusive  as  to  the  validity 
of  a  debt,  511. 

when  compromise  judgment  not  a  valid  defense  to  action  on  bonds,  512. 

when  municipality  not  estopped  to  plead  overissue  of  bonds,  513. 

when  presentation  of  claims  necessary  before  suit,  514. 

when  parol  testimony  not  admissible,  515. 

recovery  upon  lost  bonds,  516. 

limitation  of  action  on  municipal  warrants  under  Kansas  statute,  517. 

statute  of  limitations  affecting  county  warrants  in  Nebraska,  518. 

when  statute  of  limitations  begins  to  run  on  warrants  in  Arkansas,  519. 

statute  of  limitations  affecting  municipal  warrants  under  the  Missouri 
statute,  520. 

statute  of  limitations  in  supreme  court  of  the  United  States,  521. 

interest  coupon  barred  by  statute  of  limitations  can  not  be  recovered 
with  principal  debt,  522. 

when  coupons  barred  by  statute  of  New  York,  523. 

how  unaccepted  offer  of  acknowledgment  affects  statute  of  limita- 
tions, 524. 

statute  of  limitations  on  promise  to  repay  money  received  for  void 
bonds,  525. 

when  statute  of  limitations  a  bar  to  an  action  on  bonds  for  money  had 
and  received,  526. 

when  statute  of  limitations  a  bar  to  an  action  on  an  implied  or  con- 
structive trust,  527. 

when  action  barred  on  railway  aid  bonds,  628. 
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PLEADING  AND  VRKCfilC^— Continued. 
when  a  judgment  is  res  adjudieata,  529. 

when  right  of  mandamus  barred  by  statute  of  limitations,  530. 
how  statute  of  limitations  affected  by  evasion  of  process  or  resignation 

of  officers,  531. 
statute  of  limitations  as  affecting  municipal  warrants,  532. 
valid  defense  to  action  upon  certificates  of  indebtedness,  533. 
when  holder  of  bonds  may  recover  interest  on  interest,  534. 
misappropriation  of  proceeds  of  bonds  as  a  defense,  535. 
burden  of  proof,  536. 
how  fraud  must  be  pleaded,  587. 
forms  of  pleadings,  p.  585,  et  seq. 

PLEADINGS  AND  RECORD, 
forms  for,  p.  599. 

POPULAR  VOTE, 

effect  of  in  issuing  bonds,  199. 

POSSESSION, 

as  evidence  of  title  to  bonds,  403. 

POSSESSION  OF  BONDS, 

presumption  arising  from,  204. 
effect  of  fraud  in  obtaining,  239. 

POWERS, 

See  Municipal  Powers  and  Liabilities. 

POWER  OF  TAXATION, 

See  General  Power  and  Purposes  of  Taxation. 

POWER  TO  BORROW  MONEY, 

See  General  Power  to  Borrow  Money. 

POWER  TO  ISSUE  BONDS, 

See  General  Power  to  Issue  Bonds;    Conditions  and  Ijmitations  Upon 

THE  Power  to  Issue  Bonds. 
PRACTICE, 

in  federal  courts  as  to  collection  of  bonds,  457. 
See  Pleading  and  Practice. 

PRECEDENTS, 

See  Forms  and  Precedents. 

PRECINCT  BOND, 
form  for,  p.  578. 

PRE-EXISTING  OBLIGATIONS, 

limiting  taxing  power  in  reference  to,  120. 

PREFERRED  CREDITOR, 

creating  by  registration  of  warrants,  365. 
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PREMIUM, 

taking  refunding  bonds  at,  297. 

PRESENT  INDEBTEDNESS, 
constitution  applies  to,  67. 
contract  to  pay  water  rentals  is  not,  82. 

PRESENTATION  OF  CLAIMS, 

when  necessary  before  suit,  514. 

when  bonds  and  coupons  need  not  be  presented  before  suits,  514. 

PRESENTMENT, 

when  necessary  as  to  coupons,  347. 

PRESENTMENT  FOR  PAYMENT, 

paying  warrants  in  order  of,  365. 

PRESENTMENT  OF  COUPONS, 
for  payment,  345. 

PRESENTMENT  OF  WARRANTS, 
for  payment,  859. 
interest  after,  363. 
when  sets  statute  of  limitations  to  running,  532. 

PRESERVATION  OF  PUBLIC  PEACE, 
a  public  purpose,  134. 

PRESUMPTION, 

as  to  exercise  of  municipal  discretion,  14. 

that  debt  must  be  paid  by  taxation,  123. 

that  conditions  have  been  performed  in  issuing  bonds,  194. 

in  favor  of  holder  of  bonds,  204. 

as  to  official  signature  to  bonds,  236. 

none  that  legislature  intended  to  ratify  a  fraud,  332,  n. 

as  to  authority  of  corporate  agents,  333. 

in  favor  of  bona  fide  holder,  372. 

that  person  is  bona  fide  holder,  399. 

as  to  validity  of  bonds,  400. 

that  warrants  were  regularly  issued,  426. 

See  BuEDBN  op  Proof  ;  Evidence. 

PRINCIPAL, 

ratifying  acts  or  omission  of  agent,  333. 

duty  of  agent  to,  384. 

when  bound  by  false  representations  of  agent,  429. 

PRINCIPAL  DEBT, 

coupon  barred  by  statute  can  not  be  recovered  with,  522. 

PRIORITY, 

in  issue  of  bonds,  419. 
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PEIVATE  BUSINESS, 

attempt  to  regulate,  ]82. 

PRIVATE  BUSINESS  ENTERPRISES, 
bonds  in  aid  of,  185. 

PRIVATE  CORPORATION, 

railroad  corporation  as,  151. 
distinguished  from  public  corporation,  180. 

PRIVATE  ENTERPRISE, 

power  to  make  donation  or  give  bonus  to,  189. 

PRIVATE  INDIVIDUAL, 

when  injunction  will  not  be  maintained  by,  480. 

PRIVATE  PERSONS, 

government  can  not  aid,  185. 

PRIVATE  PROPERTY, 

can  only  be  taken  for  public  uses,  188. 

PRIVATE  PURPOSES, 

taxes  can  not  be  levied  for,  128. 

municipality  not  compelled  to  aid,  136. 

right  of  eminent  domain  can  not  be  used  for,  154. 

property  can  not  be  taken  for,  185. 

bonds  issued  for  are  void,  189. 

See  Bonds  pok  Private  Purposes. 

PRIVATE   RAILWAY, 

municipal  aid  to  is  unconstitutional,  159. 

PROCEEDINGS  IN  EQUITY, 

See  Rbmedibs  in  Equity. 

PROCEEDS  OF  BONDS, 

injunction  to  prevent  diversion  of,  477. 
misappropriation  as  a  defense,  535. 

PROCEDURE, 

in  collection  of  bonds  in  federal  courts,  457. 

PROCESS, 

how  shall  be  served,  463. 

how  evasion  of  affects  statutes  of  limitations,  531. 
See  Evasion  of  Process. 

PROHIBITORY  INDEBTEDNESS, 
construed,  72. 
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PROMISSORY  NOTE, 

power  of  city  to  guaranty,  26. 

given  lor  borrowed  money,  enforcing,  103. 

power  of  city  to  issue,  111. 

effect  where  payable  in  gold  or  its  equivalent,  278. 

coupons  in  form  of,  340. 

coupons  in  legal  effect  are,  344. 

warrants  are  in  the  nature  of,  356. 

as  consideration  for  sale  of  bonds,  399. 

PROOF  OF  SERVICE, 
form  for,  p.  599. 

PROTEST,  ■ 

tax  paid  under,  76. 

PUBLIC, 

construing  corporate  powers  in  favor  of,  9. 
taxes  must  be  levied  for  the  benefit  of ,  128. 
has  interest  in  railway,  154. 
when  not  estopped  by  false  date  in  bond,  238. 
resolving  doubts  in  favor  of,  379. 

PUBLIC  AGENT, 

authority  of,  238. 

PUBLIC  AID, 

for  sectarian  schools  and  colleges,  191. 

PUBLIC  ANNIVERSARIES, 

authority  to  make  appropriations  for,  191. 

PUBLIC  BENEFIT, 

conferred  by  railroad,  152. 
railway  a  public  highway  for,  154. 

PUBLIC   BUILDINGS, 

power  to  levy  tax  to  construct  and  maintain,  134. 

PUBLIC  BUSINESS, 

power  to  regulate,  182. 

PUBLIC  CHARACTER, 

railways  possess,  147. 

PUBLIC  CHARGES, 

i  right  to  regulate,  181. 

PUBLIC  CORPORATION, 

railroad  company  as,  151. 

possesses  right  of  eminent  domain,  151. 

distinguished  from  private  corporation,  180. 
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PUBLIC  DUTIES, 

resting  upon  government,  154. 
mandamus  to  compel  performance  of,  471. 

PUBLIC  ELEVATOES, 
state  regulating,  181. 

PUBLIC  ENTERPEISES, 
municipal  aid  to,  163. 
granting  right  of  eminent  domain  to.  163. 

PUBLIC  HIGHWAY, 

railway  regarded  as,  154,  164. 
plank  roads  as,  167. 

PUBLIC  IMPROVEMENTS, 

limitations  upon  the  power  to  issue  bonds  for,  62. 
plank  roads  as,  167. 

PUBLIC  MILLS, 

statute  regulating,  178. 

PUBLIC  OFFICERS, 

when  salary  a  municipal  debt,  70. 

effect  where  they  exceed  their  authority,  110. 

power  to  create  an  estoppel,  111. 

popular  vote  authorizing  them  to  issue  bonds,  199. 

when  municipality  bound  by  acts  of,  204. 

de  facto  officers  signing  bonds,  236,  n. 

what  ones  must  act  in  issuing  bonds,  249. 

power  of  legislature  to  ratify  acts  of,  329. 

what  ones  sign  bonds,  341. 

estoppel  by  misconduct  of,  432. 

can  not  acquire  authority  by  mere  declaration,  435. 

discretion  as  to  levy  of  taxes,  446. 

discretion  in  levying  taxes,  450,  451. 

mandamus  to  compel  them  to  report  amount  of  indebtedness,  452. 

mandamus  reaches  officer,  not  office,  458,  459. 

resignation  to  avoid  payment  of  judgment,  460. 

illustrative  cases  of  effect  of  resignation  of,  461. 

how  and  when  may  resign,  462,  463. 

when  action  against  for  damages  not  proper,  470. 

See  Resignation  op  Public  Officers  . 

PUBLIC  PURPOSE, 

what  is  in  levying  taxes,  130. 
payment  of  pensions,  130. 
in  taxation,  examples  of,  134. 
compulsory  obligations  must  be  for,  137. 
compelling  making  of  contract  for,  137. 
aid  to  railway  company,  147. 
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PUBLIC  PURPOSE— Coniinued!. 
railroad  is,  151. 
taxation  must  be  for,  155. 
on  what  ground  a;  railway  is,  158. 
what  constitutes,  158. 
right  to  impose  taxes  for,  164. 
municipal  aid  to  railways  is,  165. 
aiding  public  mill,  178. 
when  storage  of  grain  is,  181. 
taxes  can  only  be  levied  for,  187. 
bonds  can  only  be  issued  for,  190. 

PUBLIC  EECORD, 

purchaser  of  bonds  must  take  notice  of,  413. 
duty  of  purchaser  of  bonds  to  examine,  442. 
no  estoppel  as  to  facts  contained  in,  442. 

PUBLIC  USE, 

municipal  aid  bonds  for,  159. 
examples  of  agencies  constructed  for,  164. 
right  to  impose  taxes  for,  164. 
regulating  property  devoted  to,  182. 

PUBLIC  WAREHOUSEMEN, 
licensing,  181. 

PUBLIC  WORKS, 

liability  of  municipality  for  purchase-money  expended  upon,  492. 

PUBLICATION, 

in  proceedings  to  issue  aid  bonds,  213. 
of  notice  of  election,  214. 

PUBLISHING  ORDINANCE, 
failure  to  publish,  317. 

PUNISHMENT  OF  CRIMES, 
levying  tax  for,  134. 

PURCHASERS  FOR  VALUE, 
illustrative  cases  of,  408. 

See  Bona  Fide  Holders  ;    Eights  of  Bona  Fide  Holdbks. 

PURCHASER  OP  BONDS, 

relying  on  recitals  in  bonds,  86. 

notice  to,  213. 

taking  risk  of  genuineness  of  official  signatures,  237. 

notice  to  of  law  under  which  bonds  are  issued,  282. 

rebate  or  commission  can  not  be  allowed  to,  289. 

inquiring  as  to  ordinance  authorizing  funding  bonds,  298. 

recitals  in  funding  bonds  as  notice  to,  310. 
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PURCHASER  OF  BONDS— Coraiinued. 

when  not  affected  by  fraud  in  issuing,  318. 

notice  of  constitutional  limitation,  372. 

risk  in  taking,  398. 

must  take  notice  of  public  record,  413. 

bound  by  constitution  and  laws  of  the  state,  415. 

when  purchaser  of  municipal  aid  bonds  not  protected,  420. 

rights  where  bonds  are  fraudulently  issued,  422. 

duty  to  examine  as  to  municipal  indebtedness,  408. 

taking  risk  of  genuineness  of  signatures  to,  435. 

duty  to  examine  records,  442. 

mandamus  to  compel  payment  of  interest,  449. 

when  can  not  recover  money  paid  for  void  bonds,  495. 

notice  to  of  overissue  of  bonds,  513. 

See  Bona  Fide  Holdbk  ;  Rights  op  Bona  Fide  Holders. 

PURCHASER  OF  MUNICIPAL  SECURITIES, 
what  must  take  notice  of,  86. 

PURPOSES  FOR  WHICH  BONDS  MAY  BE  ISSUED, 
general  legislative  powers,  135.  . 
limitations  upon  the  legislative  power,  136. 
compulsory  obligations  must  be  for  a  public  purpose,  137. 
municipal  aid  bonds,  138-171. 
internal  improvement  bonds,  172-184. 
bonds  for  private  purposes,  185-191 . 
See  Municipal  Aid  Bonds  ;  Internal  Improvement  Bonds  ;  Bonds  for 
Private  Purposes. 

PURPOSES  OF  TAXATION, 
general  nature  of,  128. 
by  whom  determined,  129. 
legislature  determining,  130. 
rule  in  Iowa,  131. 
rule  in  Kansas,  132. 
rule  in  New  Hampshire,  133. 
examples  of  public  purposes,  134. 
See  General  Power  and  Purposes  op  Taxation  ;  Taxes  ;  Tax  Levy  ; 

Taxation. 


Q 

"QUALIFIED  ELECTORS," 
what  the  term  means,  206. 

QUALIFIED  VOTERS, 

oftcct  of  failure  to  vote  at  election  to  issue  bonds,  206. 

QUASI  CORPORATIONS, 
counties  are,  106. 
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RAILWAY, 

right  of  state  to  own  and  operate,  150. 
is  a  public  purpose,  151. 
public  benefit  conferred  by,  152. 
on  what  ground  it  is  a  public  purpose,  158. 
as  public  highway,  164. 
municipality  borrowing  money  to  aid,  166. 
doctrine  in  federal  courts  of  aid  to,  170. 
describing  in  railway  aid  proceedings,  209. 
how  change  of  route  affects  municipal  aid  bonds,  217. 
how  failure  to  complete  in  time  affects  bonds,  335. 
how  sale  affects  subscription  in  aid  of,  387. 
See  Location  and  Completion  of  Railroads  ;   Railway  Company. 

RAILWAY  AID, 

considering  unpaid  interest  in  fixing  amount,  61. 
borrowing  money  for,  103. 
power  to  issue  negotiable  bonds  to  build,  115. 
election  to  determine  granting  of,  115. 
majority  of  tax-payers  assenting  to,  202. 

RAILWAY  AID  BONDS, 

as  a  part  of  municipal  indebtedness,  61. 

effect  of  voting  in  excess  of  amount  authorized  by  statute,  197. 

legislative  permission  necessary  to  issue,  230. 

time  for  payment  of,  231. 

estoppel  by  recitals  in,  436. 

third  party  can  not  maintain  action  on,  508. 

when  railroad  company  proper  party  in  suit  to  restrain  issuing  of,  507. 

when  action  on  barred,  528. 

form  for,  p.  578. 

See  Municipal  Aid  Bonds. 

RAILWAY  AID  PROCEEDINGS, 

petition  necessary  to  confer  jurisdiction,  200. 

RAILWAY  AID  SUBSCRIPTION, 

power  to  issue  negotiable  bonds  in  payment  of,  116. 

RAILWAY  BONDS, 

debt  created  by  special  tax  to  pay  coupons  on,  69. 

RAILWAY  COMPANY, 

municipality  as  stockholder  in,  116. 

partakes  of  public  nature,  147. 

perfecting  organization  after  aid  bonds  are  voted,  204. 

voting  to  take  stock  in  before  incorporation,  250. 

guaranty  of  state  aid  bonds,  285,  n. 

when  proposition  to  issue  bonds  to  constitutes  a  contract,  381. 

wlien  proper  party  in  suit  to  restrain  issuing  of  aid  bonds,  507. 
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RAILWAY  COMMISSIONERS, 

certificate  of  necessary  to  grant  of  railway  aid,  203. 

RAILWAY  CORPORATIONS, 

municipalities  lending  their  credit  to,  147. 
enjoining  issue  of  bonds  to,  489. 

RAILWAY  DONATIONS, 
limitation  to,  39. 

RAILWAY  ROUTE, 

adopting  entire  before  receiving  aid  bonds,  223. 

RAILWAY  STOCK, 

power  to  subscribe  for  does  not  imply  power  to  issue  bonds,  116. 
subscribing  for  on  condition,  193. 

See   Subscription  to  Railroad  Stock. 

RAILWAY  SUBSCRIPTION, 

authority  of  legislature  to  validate,  31. 

See  Subscription  to  Railroad  Stock. 

RATE  OF  INTEREST, 

on  coupons  after  maturity,  352. 

illustrative  cases  of  on  coupons  to  bonds,  353. 

on  judgments,  353. 

See  Intbrkst. 
RATIFICATION, 

of  irregular  act,  10. 

implied  from  acquiescence,  24. 

of  unauthorized  contracts,  24. 

by  legislature  of  railway  aid  election,  207. 

by  principal  of  agent's  acts,  333. 

of  subscription  td  railway  stock,  409. 

of  warrants,  426. 

RATIFICATION  OF  BONDS, 

power  to  issue  in  first  instance  must  be  possessed,  372. 

RATIFICATION  OF  MUNICIPAL  SECURITIES, 

general  power  of  the  legislature  to  validate  invalid  bonds,  321. 

power  of  the  legislature  to  care  void  proceedings,  321,  322. 

illustrations  of  power  to  cure  void  proceedings,  323: 

power  to  validate  ultra  vires  acts,  324. 

illustrative  cases  of  ratifying  ultra  vires  acts,  325. 

the  doctrine  in  Kansas,  326. 

the  doctrine  in  Illinois,  327. 

rule  in  Wisconsin,  328. 

rule  in  New  York,  329. 

power  of  legislature  to  ratify  bonds  issued  under  void  ordinances,  330. 

legislative  power  to  validate  void  contracts,  331. 
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,  [References  are  to  Sections.'] 

RATIFICATION  OP  MIfNICIPAL  SECURITIES- ConiwMed. 

when  legislature  may  legalize  void  subscriptions  in  aid  of  railroads,  332. 

power  of  municipality  in  reference  to,  333,  et  seq.  i 

when  acquiescence  amounts  to,  333. 

by  payment  of  interest,  334. 

rule  in  Kansas  and  elsewhere,  335. 

ratification  of  municipal  aid  bonds,  336. 

doctrine  of  ratification  in  the  federal  courts,  337. 

only  certain  acts  can  be  ratified,  337. 

sufficiency  of  evidence  to  show,  337. 

when  levy  of  taxes  and  payment  of  interest  do  not  constitute,  838. 

limitations  upon  power  of,  339. 

when  there  can  be  none,  339. 

REAL  ESTATE, 

power  to  purchase  on  time,  96. 
when  bonded  debt  attaches  to,  386. 

REASONABLE  TIME, 

to  present  coupons,  347. 

See  Time. 

REBATE, 

can  not  be  allowed  on  sales  of  bonds,  289. 
efiect  of  those  in  bonds,  39. 

RECITALS  IN  BONDS, 

when  do  not  create  estoppel,  84. 
purchaser  must  not  rely  on,  86, 
no  estoppel  by,  110. 
effect  of  as  to  notice  of  election,  213. 
when  bonds  void  notwithstanding,  227. 
creating  an  estoppel,  243,  308,  n. 
when  conclusive  in  favor  of  bona  fide  purchaser,  257. 
do  not  cover  matters  of  law,  283. 
when  do  not  estop  city,  298. 
estoppel  by  those  in  funding  bonds,  309. 
as  notice  to  purchaser,  310. 
as  to  election,  effect,  372. 
estoppel  by,  372. 
notice  not  confined  to,  403. 

when  conclusive  that  conditions  have  been  performed,  428. 
that  election  has  been  held,  430. 
that  they  are  issued  in  conformity  with  laws,  434. 
does  not  estop  municipality  to  show  that  ordinance  was  not  published 
440.  ' 

apply  to  matters  of  fact  only,  441. 
do  not  cover  matters  of  law,  441. 
effect  in  refunding  bonds,  442. 
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RECITALS  OF  FACT, 

when  not  within  authority  of  ofBcers  issuing  bonds,  436. 

RECORDS, 

purchaser  of  bonds  taking  notice  of,  86,  413. 

REDEMPTION  BONDS, 

See  Refunding  Bonds. 

REFUNDING  BONDS, 
right  to  issue,  36. 
effect  of  debt  created  by,  54,  n. 
waiver  of  defenses  by  issuing,  296. 
doctrine  of  supreme  court  of  the  United  States,  296. 
doctrine  of  state  courts,  297. 
payment  of  old  bonds  by,  297. 
not  bound  to  take  at  a  premium,  297. 
securing  money  to  carry  on  litigation,  297. 

when  those  issued  without  ordinance  or  resolution  are  void,  298. 
when  those  issued  without  resolution  are  void,  298. 
how  aSected  by  limitation  in  charter  of  city,  299. 
issued  under  special  laws,  300. 
when  election  necessary  before  issuing,  300. 
power  to  refund  municipal  indebtedness,  301. 
taking  up  floating  indebtedness  with,  301. 
refunding  money  in  state  treasury  to  the  municipality  on  void  bonds, 

302. 
when  contract  and  additional  bonds  void,  303. 
irregularities  in  funding  municipal  aid  bonds,  304. 
validity  where  warrants  are  included,  305. 
effect  of  surrendering  valid  obligation  for  invalid,  306. 
contract  with  attorney  to  sell,  307. 
mandamus  to  compel  issue  of,  308. 
estoppel  by,  308. 

estoppel  by  recitals  in  to  deny,  309. 
recitals  in  as  notice  to  purchaser,  310. 

validity  of  when  original  bonds  were  irregularly  issued,  311. 
rights  of  bona  fide  holders,  311,  n. 
when  waiver  of  defects  in  old  bonds,  312. 
new  bonds  in  place  of  old,  313. 
failure  of  county  to  carry  out  agreement,  313. 
remedy  to  carry  out  agreement  to  issue,  313. 
accepting  in  compromise  of  former  bonds,  315. 
effect  of  failure  to  make  assessment  on  time,  319. 
estoppel  to  question  old  bonds,  442. 

REGISTRATION  OF  BONDS, 
mandamus  to  compel,  238. 
injunction  preventing,  279. 
efiect  of  certificate  of  registration,  280. 
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REGISTRATION  OF  BONDS— GontinMerf. 
object  of,  279. 
what  constitutes,  280. 

when  certificate  of  registration  deemed  conclusive,  281. 
duty  of  auditor  of  state  as  to,  281. 
certificate  does  not  cover  matters  of  law,  282. 
when  certificate  does  not  constitute  an  estoppel  against  municipality, 

283. 
after  subscription  is  made  to  railroad,  284. 
does  not  impair  contract,  284. 
mandamus  to  compel,  455. 
form  of  certificate  of,  p.  571. 

REGISTRATION  OF  WARRANTS, 
preferring  creditors  by,  365. 
paying  in  order  of,  365,  n.,  468. 

REGULARITY  OF  ELECTIONS, 

See  Sufficiency  and  Regularity  of  Elections. 


See  Refunding  Bonds. 


REISSUE  OF  BONDS, 

RELIEF  PURPOSES, 
bonds  for,  190. 

REMEDIES, 

change  of,  87,  n. 

when  change  of  impairs  obligation  of  contract,  443. 

REMEDIES  AT  LAW, 

effect  where  they  are  inadequate,  465. 
exhausting  before  going  into  equity,  471. 
first  exhausting,  482. 

REMEDIES  BY  INJUNCTION, 

right  of  bondholder  to  enforce  collection  of  taxes  to  pay  judgment  in 

the  federal  court,  465. 
mandamus  and  injunction  distinguished,  471. 
when  granted  to  restrain  issue  of  bonds,  472. 
when  not  granted  to  restrain  issue  of  bonds,  473. 
to  prevent  creation  of  debt  in  excess  of  constitutional  limit,  474. 
where  part  of  debt  is  valid  and  part  invalid,  475. 
bonds  irregularly  issued  maybe  enjoined,  476. 
to  restrain  diversion  of  proceeds  of  bonds,  477. 
laches  a  defense  to  an  action  on  voidable  bonds,  478. 
when  tax-payer  may  enjoin  the  issuance  of  municipal  securities,  479. 
when  injunction  will  not  be  maintained  by  a  private  individual,  480. 
MuN.  Sb.— 45 
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KEMEDIES  BY  MANDAMUS, 

mode  of  ascertaining  the  rights  of  municipal  creditors,  443. 

when  mandamus  remedy  to   enforce  payment  of  municipal  liabili- 
ties, 444. 

general  rule  for  enforcing  payment  of  bonds,  445. 

to  compel  collection  of  taxes,  445. 

power  of  judgment  creditors  to  enforce  payment  against  a  municipality, 
446. 

when  mandamus  proper  remedy  to  compel  issue  of  bonds,  447. 

when  mandamus  refused  to  compel  county  commissioners  to  call  an 
election,  448. 

to  enforce  levy  and  collection  of  tax  prior  to  judgment,  449. 

when  not  allowed  to  compel  levy  of  taxes  to  pay  debts,  450. 

when  will  not  lie  to  compel  the  levy  of  a  tax  to  pay  a  judgment,  451. 

when  will  not  lie  to  compel  officers  to  report  amount  of  indebtedness, 
452. 

to  compel  county  board  to  include  certain  claims  in  estimate,  453. 

when  will  lie  to  compel  partial  payment  of  municipal  warrants,  454. 

to  compel  registration  of  bonds,  455. 

to  compel  payment  of  bonds  in  aid  of  internal  improvements,  456. 

in  federal  courts,  457. 

issuing  execution  before  applying  for  writ  of  mandate,  457. 

demand  before  asking  for  writ  of  mandate,  457. 

doctrine  of  supreme  court  in  Boutwell  case,  458. 

performance  of  corporate  duties,  459. 

effect  of  resignation  of  public  officers  to  avoid  payment  of  jud'gment, 
460. 

illustrative  cases  of  effect  of  resignation  of  officers,  461. 

rule  in  Michigan  as  to  effect  of  resignation  of  officers,  462,  463. 

limitations  upon  the  power  to  compel  the  levy  of  taxes  to  pay  debts,  464. 

in  nature  of  execution,  465. 

judgment  creditor's  right  under  abrogated  statute,  466. 

to  determine  equities  between  bondholders,  467. 

distinction  between  municipal  bonds  and  warrants  as  to  mode  of  en- 
forcement, 468. 

illustrations  of  as  applied  to  warrants,  469. 

discretion  of  court  as  to  granting,  470. 

when  mandamus  will  lie  to  compel  payment  of  claims  and  warrants,  470. 

relator's  right  must  be  clearly  established,  470. 

REMEDIES  IN  EQUITY, 

proceedings  in  equity,  480. 

when  a  court  of  equity  has  no  jurisdiction,  482. 

no  power  to  scale  down  bonds  issued  in  excess  of  constitutional 
limit,  484. 

right  of  subrogation  of  invalid  bonds  issued  in  exchange  for  valid  war- 
rants, 485. 

creditor's  bill  in  an  action  on  municipal  warrants,  486. 
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REMEDIES  IN  EQUITY— Continued. 

to  compel  issue  of  municipal  bonds  under  the  Illinois  statute,  487. 

when  prior   adjudication    a    bar    to    further    litigation    concerning 
bonds,  488. 

upon  whom  decree  concerning  validity  of  bonds  in  binding,  489. 

creditor's  bill  where  two  corporations  are  formed  out  of  one,  490. 

when  a  bill  of  interpleader  may  be  maintained  by  municipal  offi- 
cers, 491. 

liability  of  municipality  for  purchase-money  expended   upon  public 
works,  492. 


RENEWAL  BONDS, 
RENTALS, 


See  Refunding  Bonds. 
See  Ybakly  Installments. 


RENTALS  FOR  MARKET-HOUSE, 

considering  in  estimating  indebtedness,  62. 

RENTALS  FOR  WATER, 
debt  created  by,  82. 

REPEAL  OF  CHARTER, 

validity  of  bonds  issued  after,  423. 

REPLY, 

form  for,  p.  610. 

REQUISITES  OF  BONDS  AND  MODE  OF  ISSUE, 

See  Formal  Requisites  op  Bonds  and  Mode  of  Issue. 

RES  ADJUDICATA, 
effect  of,  466. 
when  a  judgment  is,  529. 
as  to  validity  of  bonds,  488. 

RESIGNATION  OF  PUBLIC  OFFICERS, 
to  avoid  payment  of  judgment,  460. 
illustrative  cases  of  effect  of,  461. 
rule  in  Michigan  as  to  effect  of,  462. 
when  must  be  accepted,  462. 
effect  on  statute  of  limitations,  531. 

RESOLUTION, 

municipality  acting  by,  10. 

contracting  by,  20. 

when  municipal  bonds  may  be  authorized  by,  244. 

validity  of  sale  of  bonds  by,  290. 

when  refunding  bonds  issued  without  are  void,  298. 

RESTRAINING  ORDER, 

denying  where  bonds  have  already  been  issued,  473. 
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RETENTION  OF  CONSIDEBATION, 
estoppel  by,  438. 

EETKOACTIVE  STATUTE, 

legalizing  manicipal  eeeurities  by,  337. 

EETROSPECTIVE  STATUTES, 

validating  invalid  bonds,  821. 
validating  ultra  vires  acts  by,  .S24. 

REVENUES, 

incurring  debts  in  anticipation  of,  69. 
anticipating,  355. 

EIGHTS  AND  REMEDIES  OF  HOLDERS, 

See    Remedies    in  Equity;    Remedies   by    Mandamus;   Remedies    by   In- 
junction. 

EIGHTS  AND  EEMEDIES   OF  HOLDERS   OF  MUNICIPAL   SECUEI- 

TIES, 
See  Eights  of  Bona  Fide  Holders  ;  Estoppel  by  Recitals  as  a  Defense  to 
Municipal  Sbcubitibs. 

RIGHTS  OF  BONA  FIDE  HOLDERS, 

doctrine  of  the  supreme  court  of  the  United  States,  397. 

limitations  as  to,  398. 

who  are  bona  fide  holders,  399. 

presumption  as  to  validity  of  bonds,  400. 

as  to  prior  equities  between  original  parties,  401. 

negligence  as  affecting,  402. 

doctrine  of  notice  to  bona  fide  holders  of  defects,  403. 

doctrine  as  to  second  indorsee,  404. 

how  title  of  defeated,  405. 

when  stolen  bonds  are  valid,  406. 

dealers  in  bonds  charged  with  notice  of  statute  under  which  they  are 

issued,  407. 
illustrative  cases  of  purchasers  for  value,  408. 
when  bonds  void  as  against  bona  fide  holder,  409. 
when  proceedings  relating  to  bonds  impair  contracts,  410. 
illustrative  cases  where  their  rights  are  impaired,  411. 
irregularities  not  valid  defense  as  against,  412. 
purchaser  must  take  notice  of  public  records,  413. 
constructive  notice  of  in  validity  of  bonds,  414. 
purchasers  bound  by  constitution  and  laws  of  the  state,  415. 
validity  of  bonds  issued  by  de  facto  corporations,  416. 
as  to  validity  of  bonds  issued  by  de  facto  officers,  417. 
overissue  of  bonds  void  in  the  hands  of  bona  fide  holders,  418. 
illustrative  cases  of  overissue  of  bonds,  419. 
when  purchaser  of  municipal  aid  bonds  not  protected,  420. 
misnomer  in  municipal  bonds,  421. 
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RIGHTS  OF  BONA  FIDE  HOID^RS— Continued. 
when  bonds  fraudulently  issued,  422. 
validity  of  bonds  issued  after  repeal  of  city  charter,  423. 
doctrine  of  lis  pendens,  424. 
constructive  notice  of  pendency  of  suit,  425. 
of  municipal  warrants,  426. 
of  coupons,  427. 

RIGHTS  OF  MUNICIPAL  CREDITORS, 
mode  of  ascertaining,  443. 

ROADS, 

duty  of  government  to  build,  150. 

s 

SALARY  OF  PUBLIC  OFFICER, 

when  amounts  to  a  municipal  debt,  70. 

SALE  OF  BONDS, 

limitations  upon  the  power  of,  229. 

the  general  rule  as  to,  287. 

rule  in  Kansas  and  elsewhere,  288. 

sales  below  par,  289. 

validity  of  sale  by  resolution,  290. 

when  not  usurious,  291.  , 

compensation  for,  292. 

sale  of  forged  bonds,  293. 

sale  of  unauthorized  bonds,  294. 

accounting  for  money  received  from  sale  of  void  bonds,  295. 

SALE  OF  RAILROAD, 

effect  on  municipal  subscription  in  aid  of,  387. 

SCALING  DOWN  BONDS, 

effect  of  agreement  in  reference  to,  313. 
how  determined,  320. 
order  of  paying  coupons,  354. 
how  is  done,  419. 

when  court  of  equity  has  no  power  in  reference  to,  484. 
See  Discounting  Warrants. 

SCHOOL  BOARD, 

not  a  municipal  corporation,  2. 

SCHOOL  BONDS, 

by  whom  should  be  signed,  341. 
effect  of  payment  of  interest  on,  437. 
form  for,  p.  573. 

SCHOOL  DISTRICT  BONDS, 
power  to  compromise,  315. 
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SCHOOL  DISTRICTS, 

construction  of  power  to  issue  bonds,  105. 

SCHOOL-HOUSE, 

limitation  upon  power  to  issue  bonds  to  build,  66. 
power  to  borrow  money  to  purchase,  97. 

SCHOOL  PURPOSES, 

debt  for,  limitation,  45. 

SCHOOLS  AND  COLLEGES, 
public  aid  for,  191. 

SCROLL, 

when  sufficient  as  a  seal,  240. 

SEAL, 

as  a  requisite  to  validity  of  bonds,  240. 

effect  of  accident  or  mistake  in  omitting,  240. 

when  scroll  sufficient  as,  240. 

when  omission  does  not  affect  validity  of  bonds,  240. 

effect  of  omitting  on  bonds,  250. 

when  necessary  to  municipal  warrants,  356. 

SECOND  INDORSEE 
rights  of,  404. 

SECTARIAN  SCHOOLS  AND  COLLEGES, 
public  aid  for,  181. 

SECRETARY  OF  STATE, 
certifying  bonds,  282. 

SERVICE  OF  SUMMONS, 
on  mayor,  463. 

SET-OFF, 

as  a  defense  to  municipal  warrants,  505. 

SEWER, 

costs  of  not  general  debt  of  municipality,  64. 
borrowing  money  to  construct,  98. 
construction  of  a  public  purpose,  130. 
power  to  levy  tax  to  construct,  134. 
paying  for  out  of  particular  fund,  361. 

SEWER  CERTIFICATES, 

nature  and  validity  of,  358. 

SEWERAGE, 

general  indebtedness  for,  55. 
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TMeferences  are  to  Sections.'] 
SIDEWALK, 

limitation  of  indebtedness  as  a  defense  to  injury  caused  by  defective, 
74. 

SIGNATURE  TO  BONDS, 
requisites  of,  235. 
by  whom  must  be  aflSxed,  235. 
effect  wliere  it  is  omitted,  235. 
delegating  authority  to  make,  235. 
presumption  as  to,  236. 
what  officer  must  sign,  236. 
by  de  facto  officers,  236,  n. 

purchasers  taking'  risk  of  genuineness,  237,  435. 
sufficiency  of,  341. 

SILVER  CONTRACTS, 

See  Gold;  Medium  of  Payment. 

SINKING  FUND, 

considering  in  estimating  indebtedness,  52. 

SOVEREIGNTY, 

taxation  an  incident  to,  118. 

SPECIAL  ASSESSMENTS, 

considering  in  determining  municipal  indebtedness,  61. 
does  not  affect  general  indebtedness,  64. 

See  Local  Assessments. 

SPECIAL  AUTHORITY, 

alleging  in  suit  on  bonds,  500. 

SPECIAL  COUNSEL, 

power,  of  mayor  to  employ,  23,  n. 

SPECIAL  ELECTION, 

implied  authority  to  hold,  212,  n. 

See  Elections  and  Assent  of  Tax-payehs  and  Voters. 

SPECIAL  FINDINGS  OF  FACTS, 
precedent  for,  623. 

SPECIAL  FUND, 

debt  payable  out  of,  limitation,  54. 

SPECIAL  LAWS, 

power  to  pass,  17. 

power  to  issue  railway  aid  bonds  under,  160. 

refunding  bonds  issued  under,  300. 

SPECIAL  SERVICES, 

validity  of  warrants  issued  for,  370. 
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[References  are  to  Sections.^ 
SPECIAL  TAX, 

for  paying  coupons  on  railroad  bonds,  69. 
when  bonded  indebtedness  limited  to,  122. 
discretion  in  levying,  451. 

SPECIE, 

effect  where  obligation  is  payable  in,  267. 

See  Medium  of  Payment. 
SPECIFIC  FUND, 

rule  where  coupons  payable  out  of,  351,  n. 

STATE, 

right  to  own  and  operate  railways,  150. 

prohibition  on  powers  of,  260. 

coupons  may  be  made  payable  without  limits  of,  343. 

STATE  AID  BONDS, 

railway  company  guarant3dng,  285,  n. 

See  Municipal  Aid  Bonds. 

STATE  AUDITOR, 

registering  bonds,  279. 

STATE  COURTS, 

when  federal  courts  not  bound  by  decisions  of,  156. 
federal  courts  following  construction  of,  374; 
United  States  supreme  court  following  decisions  of,  375. 
See  Fedekal  Coukts. 

STATE  DECISIONS, 

doctrine  of  following  qualified,  376. 

following  the  latest  ones,  376. 

illustrative  case  where  they  have  been  followed,  377. 

STATE-HOUSE, 

as  a  work  of  internal  improvement,  178. 

STATE  LAW, 

following  decisions  of  state  courts  as  to,  377. 
purchasers  of  bonds  bound  by,  415. 

STATE  NORMAL  SCHOOL, 

issuing  bonds  to  build,  184. 

STATE  OFFICER'S  CERTIFICATE, 
form  for,  p.  578. 

STATUTE, 

effect  of  contract  prohibited  by,  22. 
legislature  changing  that  as  to  indebtedness,  81. 
.  impairing  obligation  of  contracts,  87. 
conferring  power  to  issue  commercial  paper,  106. 
must  be  clearly  repugnant  to  constitution,  165. 
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STATUTE— Core«BMed. 

validity  of  bonds  voted  under  unconstitutional,  211. 

notice  of  to  bond  purchaser,  213. 

fixing  time  for  maturity  of  bonds,  247. 

establishing  fiscal  agency  as  place  for  payment  of  bonds,  248. 

as  source  of  power  to  issue  bonds,  249. 

following  as  to  medium  of  payment,  275. 

retrospective  validating  invalid  bonds,  321. 

abolishing  days  of  grace,  348,  n. 

following  construction  of  adopted  by  state  courts,  377. 

adopting  construction  of  by  state  courts,  377. 

construction  as  a  part  of,  378. 

rule  as  to  construction  of,  379. 

notice  of  those  under  which  bonds  are  issued,  407,  464. 

courts  of  equity  bound  by,  483. 

See  Statutory  Limitations  on  Indebtedness;   Curative  Acts, 

STATUTE  OF  FRAUDS, 

municipal  contract  within,  20. 

See  Fbaud. 

STATUTE  OF  LIMITATIONS, 

what  is  essential  in  pleading,  501. 
affecting  municipal  warrants,  517,  518. 
when  begins  to  run  on  municipal  warrants,  519. 
affecting  municipal  warrants  under  Missouri  statute,  520. 
doctrine  in  supreme  court  of  the  United  States,  521. 
upon  bonds  and  coupons,  521. 
effect  of  on  interest  on  bonds,  521. 
when  commences  to  run  on  coupon,  521. 
when  coupons  barred  by  statute  of  New  York,  523. 
how  unaccepted  acknowledgment  affects,  524. 
affecting  promise  to  repay  money  received  for  void  bonds,  525. 
in  action  for  money  had  and  received,  526. 

when  a  bar  to  an  action  on  an  implied  or  constructive  trust,  527. 
effect  of  fraudulent  concealment  on,  527. 
barring  action  on  railway  aid  bonds,  528. 
when  right  of  mandamus  barred  by,  530. 
how  affected  by  evasion  of  process,  531. 
how  affected  by  resignation  of  officers,  531. 
effect  of  discovery  of  fraud,  531. 
as  affecting  municipal  warrants,  532. 
See  Time. 

STATUTORY   AUTHORITY, 

necessary  to  validity  of  bonds,  409. 

STATUTORY  CONSTRUCTION, 

becoming  a  part  of  the  statute,  378. 

See  Construction  of  Municipal  Securities. 


714  INDEX. 

\_Beferences  are  to  Sections.'] 
STATUTORY  LIMITATIONS  OF  INDEBTEDNESS, 
federal  limitation  in  territories,  79. 
federal  limitation  in  territories  construed,  80. 
federal  limitation  on  legislature,  81. 

on  power  to  incur  indebtedness  for  ^vater  supply  and  lighting,  82. 
special  charter  limitations  of  indebtedness  construed,  83. 
on  power  to  issue  bonds  after  the  organization  of  new  counties,  84. 
on  power  to  incur  indebtedness  for  current  year,  85. 
purchaser  of  securities  must  take  notice  of  what  records,  86. 
when  statute  void  as  impairing  obligation  of  contract,  87. 
statute  does  not  extend  requisite  powers,  88. 

STEAM  GRIST-MILL, 

not  a  work  of  internal  improvement,  175. 

STEAM  MILL, 

as  work  of  internal  improvement,  178. 

STOCK, 

power  to  subscribe  for  does  not  imply  power  to  issue  bonds,  116. 
power  to  subscribe  for  in  railroad,  164. 
when  municipality  can  not  subscribe  for,  166. 
authority  to  subscribe  for  in  bridge  company,  213. 
See  StiBSCKiPTioN  to  Railkoad  Stock. 

STOCK  IN  CORPORATION, 

delivery  of  bonds  for,  288. 

STOCK  IN  RAILWAY, 

legislature  conferring  power  to  subscribe  for,  153. 

STOCK  OF  A  RAILROAD, 

legalizing  void  subscription  to,  332. 

STOCKHOLDERS  IN  RAILWAY  COMPANIES, 
cities,  towns  and  counties  as,  148. 

STOLEN  BONDS, 

liability  on,  239. 
when  are  valid,  406. 

STOLEN  COUPONS, 
title  to,  351- 

STORAGE  OF  GRAIN, 

when  a  public  purpose,  181. 

STRANGERS, 

judgment  declaring  bonds  invalid  not  binding  upon,  510,  n. 

STREET, 

indebtedness  created  by  contract  for  lighting,  67. 
power  to  levy  tax  to  construct,  134. 
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STREET  IMPEOVEMENTS, 

grounds  of  assessments  for,  58. 

STREET  IMPROVEMENT  BONDS, 

limitation  of  indebtedness  as  to,  64. 

STREET  IMPROVEMENT  CERTIFICATES, 
limitation  of  indebtedness  as  to,  64. 

STREET  LIGHTING  RENTALS, 

considering  in  estimating  indebtedness,  49. 

STREET  RAILWAY  BONDS, 
issuing,  183. 

STRICT  CONSTRUCTION, 
of  corporate  powers,  9. 
of  statute  authorizing  railway  aid,  116. 
of  statute  authorizing  issue  of  municipal  aid  bonds,  141. 
See  Construction  of  Municipal  Skcuritibs. 

SUBROGATION, 

where  valid  warrants  are  changed  for  invalid  bonds,  485. 

SUBSCRIPTION, 

legislature  validating  that  by  municipal  corporation,  31,  n. 

SUBSCRIPTION  TO  CAPITAL  STOCK, 
donating  bonds  in  place  of,  146. 

SUBSCRIPTIONS  TO  RAILROADS, 

power  to  issue  negotiable  bonds  in  payment  of,  115. 
power  to  make  does  not  imply  power  to  issue  bonds,  116. 
election  as  condition  precedent  to,  196. 
when  void  ones  may  be  legalized,  332. 
how  sale  of  road  affects,  387. 
how  consolidation  affects,  387. 

See  Municipal  Aid  Bonds. 

SUBSCRIPTION  TO  RAILROAD  STOCK, 
compared  to  donations  of  money,  169. 
when  may  be  canceled,  171. 
making  upon  condition,  192. 
petition  of  tax-payers  necessary  to  grant  of,  201. 
making  more  than  one,  228. 
how  affected  by  consolidation,  232. 
voting  before  incorporation  of  company,  250. 
rule  where  no  authority,  409. 
ratification  of,  409. 

mandamus  to  compel  issue  of  bonds  in  payment  of,  447. 
mandamus  to  compel  election  for,  448. 

See  Municipal  Aid  Bonds. 
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[_References  are  to  Sections.'] 
SUFFICIENCY  AND  EEGULARITY  OF  ELECTIONS, 
the  term  "  majority  of  legal  voters,"  206. 
the  term  "two-thirds  of  the  qualified  voters,"  206. 
the  term  "  qualified  electors,"  206. 
irregularity  in  vote  may  be  remedied,  207. 
irregularity  in  form  or  notice  or  ballot,  effect,  208. 
substantial  compliance  with  constitution  sufficient,  209. 
effect  of  transposing  words  in  corporate  name,  210. 
bonds  voted  under  unconstitutional  statute,  211. 
mode  of  holding  election,  212. 

SUIT, 

constructive  notice  of  pendency  of,  425. 

SUMMONS, 

service  of  on  mayor,  463. 

SUPERVISORS  OF  BONDS, 

as  proper  officers  to  issue  bonds,  249. 

SURETYSHIP, 

power  of  municipality  to  make  contract  of,  26. 

SURPLUSAGE, 

when  place  of  payment  is,  248. 

T 

TAX  AREA, 

as  affecting  purposes  of  taxation,  130. 

TAX  LEVY, 

validity  of  warrants  in  excess  of,  85. 

TAXABLE  PROPERTY, 

manner  of  ascertaining  value  of,  60. 
ascertaining  value  of  in  incurring  debt,  60. 

TAXATION, 

creditor's  remedy  through,  34. 

mode  for  paying  debts,  90. 

providing  for  current  expenses  by,  101. 

must  rest  on  legislative  authority,  118. 

general  limitations  upon  power  of,  119. 

pow.er  in  reference  to  can  not  be  delegated,  119. 

limitation  upon  power  to  pay  bonded  indebtedness,  122. 

implied  obligation  to  exercise  power  to  pay  municipal  indebtedness,  123. 

levying  to  pay  judgments,  123. 

presumption  that  debt  must  be  paid  by,  123. 

general  purposes  of,  128. 

by  whom  purposes  of  determined,  129. 

general  rules  to  determine  the  powers  of,  130. 
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TAXATION— Continued. 

examples  of  public  purposes,  134. 

power  of  as  affecting  right  to  issue  bonds,  136. 

limit  to,  151. 

must  be  for  a  public  purpose,  155. 

for  mere  gratuity  to  railroad  company,  157. 

to  aid  railways  held  unconstitutional,  164. 

can  not  be  exercised  for  private  purposes,  185. 

can  only  be  used  for  public  purposes,  190. 

can  not  be  used  for  the  benefit  of  a  single  class,  190. 

essential  attribute  of  corporate  existence,  464. 

See  General  Power  and  Purposes  op  Taxation. 
TAXES, 

duty  to  collect  to  pay  bonds,  27. 

curing  defects  in  proceedings  to  collect,  31. 

d,ebt  created  in  anticipation  of,  69. 

warrant  drawn  in  anticipation  of  collection  of,  69. 

constitutional  limitation  no  defense  to  illegal,  76. 

paid  under  protest,  recovery,  76. 

current  expenses  in  excess  of,  85. 

powei'  to  levy  does  not  imply  power  to  issue  bonds,  115. 

voting  in  aid  of  railway,  115. 

effect  of  failure  to  levy  when  bonds  are  issued,  124. 

special  power  to  levy  to  pay  municipal  warrants,  127. 

must  be  levied  for  benefit  of  the  public,  128. 

enjoining  collection  to  pay  void  bonds,  140. 

right  to  impose  for  public  uses,  164. 

to  build  internal  improvement,  173. 

must  be  levied  for  public  purposes,  187. 

refunding  when  bonds  declared  void,  302. 

when  levy  of  does  not  constitute,  ratification,  338. 

municipal  warrant  in  payment  of,  355,  n. 

anticipating  collection  of,  358. 

levying  to  pay  warrants,  362. 

levying  on  detached  territory  to  pay  bonds,  389. 

indebtedness  not  discharged  by  mere  levy  of,  390. 

estoppel  to  question  levy  and  collection  of,  391. 

estoppel  by  payment  of,  437. 

mandamus  to  compel  collection  of,  445,  446. 

compelling  collection  to  pay  taxes  on  bonds,  445. 

discretionary  power  to  levy,  446. 

discretion  of  public  officers  as  to  levy  of,  446. 

mandamus  to  compel  levy  and  collection  prior  to  judgment,  449. 

when  mandamus  will  not  lie  to  compel  levy  of,  450,  451. 

limitation  tipon  power  to  levy  to  pay  debts,  464. 

enforcing  collection  to  pay  judgment  in  federal  court,  465. 

levying  to  pay  judgment,  469. 

levying  where  part  of  debt  is  valid  and  part  invalid,  475. 
See  General  Power  and  Purposes  of  Taxation. 
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[JJe/erences  are  to  Sections.'] 
TAXING  POWER, 

See  General  Power  and  Purposes  of  Taxation. 

TAX-PAYERS, 

assenting  to  issue  of  bonds,  192. 

majority  consenting  to  aid  to  railway,  202. 

majority  petitioning  for  railway  aid,  204. 

doctrine  of  federal  courts  as  to  their  assent  to  railway  aid,  205. 

who  meant  by,  205. 

resolving  doubts  in  favor  of,  379. 

when  not  estopped  by  acts  of  public  officers,  398. 

when  may  defend  suit  on  behalf  of  city,  474. 

when  may  enjoin  issuance  of  municipal  securities,  479. 

when  bound  by  decree  concerning  validity  of  bonds,  489. 

when  bound  by  judgment,  529. 

See  Election  and  Assent  op  Tax-payers  or  Voters, 

TAX-PAYERS'  PETITION, 
form  for,  p.  582. 

TEMPORARY  INJUNCTION, 
when  may  be  granted,  472. 

TEMPORARY  LOANS, 

when  ultra  vires,  68,  n. 

indebtedness  within  constitutional  prohibition,  72. 

TENDER, 

of  United  States  notes,  effect,  266. 

when  amounts  to  satisfaction  of  mortgage,  266. 

TERMINUS, 

locating  before  receiving  bonds,  220. 

TERMINUS  OF  RAILROAD, 

location  as  affecting  aid  bonds,  218. 

TERRITORIAL  LEGISLATURE, 

power  to  impose  debt  on  municipality,  81. 

TERRITORIES, 

federal  limitation  of  indebtedness  in,  79,  80. 

THIRD  PARTY, 

can  not  maintain  action  on  railroad  bonds,  508. 

TIME, 

when  municipal  debt  is  incurred,  57. 

for  ascertaining  value  of  taxabL  s  in  incurring  debt,  60. 

for  giving  notice  of  election,  213. 

within  which  railroad  must  be  completed,  221. 

in  which  to  locate  and  complete  railroad,  224. 

of  payment  of  railway  aid  bonds,  230,  231. 
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TIME — Continued. 

,    of  maturity  of  bonds,  247. 
to  present  coupons,  347. 
for  payment  of  coupons,  348. 
when  coupons  become  due,  349. 
for  payment  of  interest  on  bonds,  394. 

TIME  OF  PAYMENT  OF  Alt)  BONDS, 
illustration  of,  231. 

TIME  OF  PRESENTMENT, 
interest  after,  363. 

TITLE, 

to  stolen  coupons,  351. 

TITLE  OF  BONA  FIDE  HOLDER, 
how  title  defeated,  405. 

TITLE  TO  BONDS, 

possession  as  evidence  of,  403. 

TOLL-BRIDGE, 

as  work  of  internal  improvement,  174, 

TOLLS, 

railway  company's  right  to  collect,  154. 
right  to  fix  rates  of,  182. 

TORT, 

liability  of  municipality  in  for  failure  to  pay  indebtedness,  73. 
when  limitation  of  indebtedness  no  defense  to,  74. 

TOWNSHIP, 

as  a  municipal  corporation,  2,  n. 

construction  of  power  to  issue  bonds,  105. 

authority  to  aid  railways,  138. 

voting  aid  to  railway,  165. 

auihority  to  issue  relief  bonds,  190. 

when  may  subscribe  in  aid  of  railway  company,  199. 

when  estopped  to  question  bonds,  304. 

TOWNSHIP  AID  BONDS, 

power  and  authority  to  issue,  189. 
registration  of,  279. 

TOWNSHIP  BONDS, 

county  clerk  attesting,  249. 
form  of,  p.  570.  575. 

TOWNSHIP  BRIDGE  BOND, 
form  for,  p.  576. 
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[^Beferences  are  to  Sections.'] 
TOWNSHIP  WARRANTS, 

power  to  compromise,  315. 

when  action  may  be  brought  on,  517. 

TRANSFER  OF  BONDS, 
how  effected,  243. 
when  mere  delivery  suflBcient,  243. 

TRANSFEREE  OF  COUPONS, 
right  to  sue  on,  500. 

TREASURER, 

when  bonds  are  payable  at  office  of,  248. 
liability  for  failure  to  cancel  warrants,  368. 
when  estopped  to  question  collection  of  taxes,  391. 
making  partial  payment  on  warrants,  454. 
action  against  for  money  collected  to  pay  void  warrants,  498. 
See  Public  Officers. 

TREASURY  NOTES,. 

power  of  congress  in  reference  to,  261. 

as  legal  tender,  261. 

effect  of  acceptance  of  in  payment,  270. 

TREASURY  OF  CITY, 

bonds  payable  to,  248,  n. 

TRUSTEES, 

no  authority  to  place  bonds  in  hands  of,  193. 

TRUSTS, 

when  statute  of  limitations  a  bar  to  an  action  on  implied  or  construct- 
ive, 527. 

TURNPIKE, 

public  nature  of,  164. 

"TWO-THIRDS  OF  THE  QUALIFIED  VOTERS," 
what  the  term  means,  206. 

u 

ULTRA  VIRES, 

as  a  defense,  23. 

subscription  to  consolidated  railway  company,  143. 

as  defense  to  warrant,  426. 

when  not  a  defense  to  municipal  aid  bonds,  506. 

ULTRA  VIRES  ACTS, 

certificates  to  procure  temporary  loans,  68,  n. 
power  to  validate,  324. 

illustrations  of  those  that  may  be  cured,  325. 
See  CuKATivB  Acts  ;  Ratification  op  Municipal  Securities. 
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ULTRA  VIRES  CONTRACTS, 
not  binding,  23. 
can  not  be  made  valid,  24. 

UNAUTHORIZED  CONTRACTS, 
ratification  of,  24. 

UNAUTHORIZED  BONDS, 
sale  of,  294. 
can  be  no  bona  fide  holder  of,  399. 

UNCERTAINTY  OF  AMOUNT  PAYABLE, 
effect  of  in  bonds,  242. 
effect  on  validity  of  bonds,  255. 

UNCOLLECTED  TAXES, 

considering  in  determining  amount  of  indebtedness,  61. 

UNCONSTITUTIONAL  STATUTE, 

validity  of  bonds  voted  under,  211. 

UNITED  STATES  NOTES, 

when  sufficient  tender,  266. 

See  Gold  ;  Medium  of  Payment. 

UNVERIFIED  ACCOUNTS, 

validity  of  warrants  issued  on,  369. 

USAGE, 

as  affecting  negotiability  of  bonds,  252. 

See  Custom  and  Usage. 
USURY, 

where  bonds  sold  below  par,  288. 
when  sale  of  bonds  does  not  amount  to,  291. 
See  Interest. 

V 
VALID  WARRANTS, 

right  of  subrogation  where  invalid  bonds  are  exchanged  for,  485. 

VALIDITY  OF  BONDS, 

delivery  essential  to,  239. 
seal  as  a  requisite  to,  240. 
when  not  affected  by  omission  of  seal,  240. 
presumption  as  to,  400. 
statutory  authority  essential  to,  409. 
issued  by  de  facto  corporation,  416. 
issued  by  de  facto  officers,  417. 
how  affected  by  priority  in  time  of  issue  of,  419. 
resolving  doubt  in  favor  of,  437. 

when  prior  adjudication  a  bar  to  further  litigation  concerning,  488. 
upon  whom  decree  concerning  is  binding,  489. 
MuN.  Sb.— 46 
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[References  are  to  Section!.'] 
VALUE, 

presumption  that  bona  fide  holder  paid,  400. 

VALUE  OF  BONDS, 

evidence  to  show,  388. 

VERIFICATION, 

as  part  of  petition  for  railway  aid,  205. 

VESTED  EIGHTS, 

municipal  powers  are  not,  16. 

by  relying  on  construction  of  statutes,  379. 

VOID  BONDS, 

injunction  to  stop  payment  of  interest  on,  140. 

municipality  accounting  for  money  received  from  sale  of,  295. 

valid  bond  can  not  be  paid  by,  297. 

when  there  can  be  no  bona  fide  holder  of,  409. 

enjoining  payment  of,  477,  n. 

when  purchaser  can  not  recover  money  paid  for,  495. 

action  against  treasurer  for  money  collected  to  pay,  498. 

statute  of  limitations  affecting  promise  to  repay  money  received  for,  625, 

VOID  CONTRACTS, 

legislative  power  to  validate,  331. 
court  of  equity  can  not  uphold,  484. 

VOID  ORDINANCES, 

power  to  ratify  bonds  issued  under,  330. 

VOID  PROCEEDINGS, 

power  of  legislature  to  cure,  322. 

VOID  SUBSCRIPTIONS, 

where  may  be  legalized,  332. 

VOID  WARRANTS, 

when  may  be  ratified,  426. 

when  suit  will  lie  for  money  paid  for,  497. 

VOIDABLE  BONDS, 

laches  a  defense  to  an  action  on,  478. 

VOLUNTEER, 

in  municipal  contracts,  20. 

VOTE  OF  PEOPLE, 

when  necessary  before  issuing  bonds,  110. 

VOTERS, 

effect  of  majority  voting  railway  aid,  200. 
two-thirds  assenting  to  grant  of  railway  aid,  204. 
what  meant  by  majority  of,  206. 

See  Election  and  Assent  op  Tax-payers  or  Voters. 
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[Beferences  are  to  Sections."] 
See  Municipal  Warrants. 
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WAIVER, 

of  right  to  insist  on  annual  tax  to  pay  indebtedness,  125. 

of  right  to  demand  payment  in  gold,  270. 

of  defenses  by  issuing  funding  bonds,  296. 

of  defects  in  old  bonds  by  reissue  of  bonds,  312. 

of  appraisement  laws  in  bonds,  393. 

WAIVER  OF  CONDITIONS, 

in  matter  of  issuing  bonds,  195. 

WANT  OF  CONSIDERATION, 

as  a  defense  to  municipal  warrants,  504. 

WARRANTS, 

for  paying  current  expenses,  indebtedness,  68. 

efiect  of  interest  clause  in,  69. 

as  evidence  of  debt,  69. 

effect  on  fund  drawn  against,  69. 

in  excess  of  indebtedness  void,  80. 

validity  of  those  in  excess  of  tax  levy,  85. 

as  evidences  of  indebtedness,  107. 

issuing  bonds  to  take  place  of,  108. 

special  power  to  levy  tax  to  pay  municipal,  127. 

effect  of  including  in  refunding  bonds,  305. 

refunding  indebtedness  represented  by,  305. 

power  to  compromise,  315. 

defenses  to,  426. 

when  proper  as  evidence,  426. 

when  not  negotiable,  426. 

holder  may  sue  directly  on,  426. 

when  acceptance  of  amounts  to  payment,  426. 

illustrative  cases  of  rights  of  bona  fide  holders  of,  426. 

mandamus  to  compel  partial  payment  of,  454. 

paying  in  order  of  registration,  468. 

remedies  on,  468. 

mandamus  to  compel  payment  of,  470. 

rights  of  assignee,  470. 

mandamus  to  compel  officer  to  sign,  470. 

right  of  tax-payer  to  enjoin  issuance  of,  479. 

effect  of  void  action  in  drawing,  499. 

what  essential  to  plead  in  actions  on,  500. 

See  Municipal  Warrants. 
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[JJe/erences  are  to  8ections.'\ 
WATER, 

general  indebtedness  for,  55. 
'debt  created  by  paying  for  in  yearly  installments,  63. 
paying  for  by  annual  payments,  82. 
contracting  for  for  years,  83,  n. 

WATER  MILL, 

as  work  of  internal  improvement,  178. 

WATER  POWER, 

improving  as  a  work  of  internal  improvement,  175. 

WATER  RENTAL, 

whether  an  indebtedness,  46. 
considering  in  estimating  indebtedness,  48. 
when  becomes  a  debt,  57,  n. 
debt,  constitutional  limitation,  67. 

WATER  SUPPLY, 

statute  limiting  power  to  incur  debt  for,  82. 

WATER-WORKS, 

indebtedness  created  by  issuing  bonds  to  buy,  62. 
nature  of  debt  created  for,  67. 
construction  of  a  public  purpose,  130. 

WORDS  AND  PHRASES, 

"may,"  "shall"  and  "must,"  15. 

"borrowing  of  money,"  89. 

"necessary"  and  "convenient"  powers,  92. 

the  term  "  legislative  power"  construed,  149. 

"public  purposes,"  155. 

"  may  "  and  "  shall,"  194. 

"  tax-payers,"  205. 

"majority  of  the  legal  voters,"  206. 

"two-thirds  of  the  qualified  voters,"  206. 

"qualified  electors,"  206. 

"people  of  the  town,"  206.  ' 

"inhabitants  of  the  town,"  206. 

"in"  and  "within,"  247. 

"to  bearer"  and  "order,"  253. 

"borrow  money,"  261. 

"in  specie,"  267. 

See  DEriNiTioNS. 

WORLD'S  FAIR, 

a  public  purpose,  191, 

WRIT  OF  ERROR, 
form  for,  p.  600. 
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[Meferences  are  to  Sections.^ 
WRITING, 

when  municipal  contract  must  be  in,  20. 


YEAES, 

contract  to  run  for,  85. 

YEARLY  INSTALLMENTS, 

for  water  and  light,  debt  created  by,  63. 

YEARLY  REVENUE, 

current  expenses  exceeding,  85. 
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